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1.    NEOuaENCE---4  Question  of  Fact  for  the  Jt«ry.— Whether  the  ell3    82g 

methods  adopted  by  a  raih'oad  company  were  incomiistent  with  its 
duty  to  exercise  reasonable  care  to  avoid  injury  to  people  at  a  crossing, 
and  whether  a  person  injured  exercised  that  degree  of  care  which  an 
ordinarily  careful  and  prudent  person  would  exercise  under  the  circum- 
stances, are  questions  of  fact  for  a  jury. 

Trespass  on  the  Case,  for  personal  injuries.  Appeal  from  the  Circuit 
Court  of  Cook  County;  the  Hon.  Nathaniel  C.  Sears,  Judge,  preeid- 
infi:.  Heard  in  this  court  at  the  October  term,  1896.  Affirmed. 
Opinion  filed  February  9,  1897. 

E.  E.  OsBORN,  attorney  for  appellant;  A.  W.  Pulveb  and 
L.  W.  Bowers,  of  counsel. 

L.  M.  AcKLEY,  attorney  for  appellee;  Brandt  &  Hoff- 
mann, of  counsel. 

Mr.  Justice  Gary  delivered  the  opinion  of  the  Court. 

Near  the  crossing  of  the  tracks  of  the  appellant  and  48th 
avenue,  in  the  city  of  Chicago,  is  a  passenger  station  of  the 
appellant  commonly  called  Moreland. 

That  is  the  only  crossing  of  the  tracks  between  40th  and 
52d  avenues,  a  distance  of  more  than  a  mile. 
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A  witness,  resident  there,  testified  that  the  {X)pulation  of 
the  vicinage  was  in  the  neighborhood  of  5,000,  and  that 
he  judged  that  3,000  to  3,600  people  passed  that  crossing 
daily. 

July  29,  1894,  between  8  and  8:30  p.  m.,  a  west-bound 
passenger  train,  on  the  south  or  left  hand  track  of  the  double 
track,  struck  the  appellee  and  inflicted  upon  her  very  severe 
injuries. 

The  only  question  argued  by  the  appellant  is  her  right 
to  recover  upon  the  evidence. 

Gates  were  at  the  crossing,  but  they  were  up.  No 
watchman  or  flagman  was  on  guard.  A  freight  train  going 
east  on  the  north  track  was  belching  smoke  which  obscured 
the  view  eastward,  hiding  the  coming  train,  and  by  its 
rumble  deadening  the  sounds  therefrom. 

Under  these  conditions    the  appellee,   a  girl  between 
seventeen  and  eighteen  years  of  age,  stepped  upon  the  cros^ 
ing. 

Whether  the  methods  adopted  by  the  appellant  were 
negligent,  inconsistent  with  its  dut}'  to  exercise  reasonable 
care  to  avoid  injury  to  people  at  such  a  crossing,  and 
whether  the  appellee  exercised  that  degree  of  care  which  an 
ordinarily  careful  and  prudent  person  would  exercise  under 
the  circumstances,  were  questions  of  fact  for  the  jurj'',  and 
nothing  can  prevent  verdicts  against  railroads  for  injuries 
so  inflicted. 

The  event  has  shown  that  she  was  rash;  but  to  an  ordi- 
narily prudent,  intelligent  person  would  her  conduct,  before 
the  event,  have  appeared  imprudent?  C,  M.  &  St.  P.  Ry.  v. 
Wilson,  35  111.  App.  346. 

No  comment  can  make  clearer  our  reasons  for  holding 
that  the  judgment  should  not  be  reversed,  and  it  is  aflirmed. 

Mr.  Justice  Waterman. 

I  regard  the  fact  that  when  appellee  entered  and  was 
upon  this  crossing,  the  crossing  gates  were  up,  as  the  prin- 
cipal fact  entitling  her  to  recover. 

When  a  railroad  puts,  in  this  city,  the  crossing  gates  up. 
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it  is  an  implied  statement  by  it  that  an  opportunity  is  then 
afforded  for  people  to  cross;  the  statement  would  not  have 
been  more  plain  if  its  agent  had  there  stood  and  thus  pro- 
claimed. That  it  did  not  operate  the  gates  at  night  is  no 
excuse;  the  ordinance  declares  that  ^'  said  gates  shall  be 
operated  day  and  night." 


Onstaye  Biel)e  y.  George  A.  Hellman. 

1.  Boards  op  Trade — **  Ringing  up." — The  closing  up  of  transac- 
tions on  a  board  of  trade,  for  the  purchase  and  sale  of  grain,  by  setting 
off  one  trade  against  another— in  the  parlance  of  the  exchange,  *'  ring- 
ing up  '* — is  not  necessarily  illegal. 

Bill  to  Recover  Margins. — Appeal  from  the  Circuit  Court  of  Cook 
County;  the  Hon.  John  Gibbons,  Judge,  presiding.  Heard  in  this 
court  at  the  October  term,  1896.  Affirmed.  Opinion  filed  Febiniary  9, 
1897. 

Statement  of  the  Case. 

This  was  a  suit  brought  by  Gustave  Riebe  against  George 
A.  Hellman  under  sections  130,  13 J  and  132,  chapter  38  of 
theEevised  Statutes,  to  recover  $4,200  in  cash  and  $2,600  in 
securities  deposited  by  Gustave  Riebe  with  George  A.  Hell- 
man as  margins  in  certain  purchases  of  wheat,  amounting 
in  all  to  35,000  bushels. 

The  court  found  against  appellant,  and  entered  a  decree 
dismissing  his  bill. 

Wing,  Chadbourne  &  Leach,  attorneys  for  appellant. 

D.  M.  KiRTON,  attorney  for  appellee. 

Mr.  Justice  Waterman  delivered  the  opinion  op  the 
Court. 

Counsel  for  appellant  say  that  the  testimony  on  the  trial 
in  the  court  below  was  conflicting  in  the  extreme.  Coun- 
sel contends : 
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"  First.  That  George  A.  Hellman  never  purchased,  had, 
or  sold  one  bushel  of  wheat  for  Gustave  Riebe. 

Second.  That  H.  C.  Gray,  through  whom  Hellman 
claims  to  have  effected  Riebe's  business,  never  delivered  one 
bushel  of  wheat  to  Gustave  Riebe,  or  to  anybody  for  him." 

We  have  examined  the  record  as  to  these  matters,  and  do 
not  find  that  it  sustains  the  contentions  of  appellant. 

Appellant  wrote  the  following  letter: 

"  Chicago,  August  30,  1895. 
Geo.  A.  Hellman,  Esq.,  City. 

Dear  Sir  :  Please  deliver  to  Rosenbaum  Brothers  of  this 
city  the  35,000  bushels  of  wheat  that  you  have  bought  for 
my  account  for  September  delivery,  and  they  will  pay  you 
for  the  same. 

Please  give  them  particulars  at  what  prices  this  wheat  is 

coming. 

Yours  truly, 

Gustave  Riebe." 

Appellee  testified :  "  In  pursuance  of  this  order,  I  went 
to  Rosenbaum's  office  with  my  son  and  told  them  that  Mr. 
Riebe  had  given  me  orders  to  deliver  to  them  35,000  bushels 
of  wheat  which,  I  had  bought  through  Mr.  Gray,  and  Mr. 
Gray  would  deliver  the  35,000  bushels  of  wheat  to  them  at 
sixty-four  cents  per  bushel,  and  they  said  that  was  all  right; 
that  Mr.  Riebe  had  been  there  and  that  they  would  take 
the  wheat  at  sixty-four  cents.  That  was  the  price  at  which 
the  balance  of.  $177.90  was  due  Mr.  Riebe." 

Mr.  Uhlman,  a  clerk  for  Rosenbaum  Brothers,  corrobo- 
rated appellee  and  testified  to  the  reception  by  Rosenbaum 
Bros,  from  him  of  35,000  bushels  of  wheat  for  appellant. 
Mr.  Gray  also  testified  to  the  purchase  and  delivery  of  this 
wheat. 

Appellee  wrote  to  appellant  as  follows : 

*'  Gkorgk  a.  Hellman, 
Commission  Merchant,  Room  511  Rialto  Building. 

Chicago,  August  7,  1895. 
Gustave  Riebe,  34  Wabash  Ave.,  City. 
Dear  Sir  :    Referring  to  our  conversation  last  night,  in 
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reference  to  your  35,000  of  September  wheat,  which  will  be 
delivered  on  or  about  the  1st  of  September,  I  would  say  to 
you  that  I  shall  carry  your  wheat  until  the  1st  of  Septem- 
ber, and  then  deliver  it  to  you.  I  can  carry  only  5,000 
bushels  of  cash  wheat  for  you,  for  the  other  30.000  bushels 
you  must  provide  somewhere  else,  as*my  money  is  not  sufH- 
cient  to  carry  all  the  35,000. 

1  need  money  in  my  business  and  can  not  pay  out  for  all 
the  wheat  I  bought  for  you.  This  was  agreed  upon  at  the 
time  in  June,  as  I  bought  it  for  you  for  July.  1  can  posi- 
tively not  carry  your  wheat  beyond  the  1st  of  September, 
and  I  respectfully  request  you  to  find  a  place  where  the 
wheat  can  be  delivered,  and  paid  for  when  it  comes  in  to  me. 

A  reply  is  respectfully  solicited  at  once. 

Yours  truly, 

Geo.  a.  Hellman." 

In  response  to  this  appellant  wrote : 

"Hotel  Imperial,  New  York,  8 — 11,  1895. 
Mr.  Geo.  A.  Hellman,  Chicago. 

Dear  Sir  :  Reforwarded  to  here,  I  received  your  favor 
7th  inst.  on  yesterday. 

You  have  an  unwarranted  apprehension  concerning  the 
care  of  the  wheat  on  the  first  of  next  month. 

I  shall  be  at  home  in  time  to  enable  me  to  make  suitable 

provision  for  the  same. 

Yours  truly, 

G.  Riebe." 

There  is  no  dispute  as  to  the  law. 

We  have  considered  appellant's  argument  that  the  deliv- 
ery notices  in  evidence,  taken  in  connection  with  the  testi- 
mony, show  that  appellee  did  not  purchase  this  wheat,  and 
do  not  agree  with  the  conclusion  arrived  at  by  counsel. 

Appellee  could  not  have  delivered  35,000  bushels  of  wheat 
to  Rosenbaum  Bros,  for  appellant,  unless  he,  appellee,  had 
purchased  the  same.  If  such  wheat  was  not  so  delivered, 
it  was  a  simple  thing  to  have  shown  it.  Appellant  does 
not  himself  testif}'  that  Rosenbaum  Bros,  did  not  account 
to  him  for  such  quantity  of  wheat  as  received  from  appellee. 
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That  in  the  purchase  and  sale  of  this  wheat,  that  there  was 
what  is  known  as  "  ringing  up,"  does  not  make  the  transac- 
tion illegal.  Pardridge  v.  Cutler,  1st  Dist.  111.  App.,  opin- 
ion filed  February  1,  1897. 

After  the  delivery  of  the  wheat  to  Rosenbaum  Brothers, 
as  ordered  by  appellant,  he  received  the  balance  due  him 
and  gave  following  receipt : 

"August  31,  1895. 

Received  from  George  A.  Ilellman  $177.90,  in  full  pay- 
ment of  balance  due  on  account  to  date. 

G.  RlEBE." 

The  decree  of  the  Circuit  Court  is  affirmed. 


Harry  Leon  et  al.  v.  Frederick  Goldsmith  et  al. 

1 .  Rescission— OJfer  to  Return  Property  Received—  Tender. — A ,  desir- 
ing to  rescind  a  contract  with  B,  said  to  him  :  '*  I  wiU  give  you  back  tlie 
notes,  and  you  give  me  back  the  goods;"  to  which  B  replied :  "  I  won't 
do  that;  not  at  present,  anyhow."  Held,  that  this  was  a  sufficient  offer 
by  A  to  rescind,  and  that  a  formal  tender  of  the  notes  was  not  nec»«8ary. 

2.  ^ ASHE,— Knowledge  o/ Fraud. —That  a  party  wishing  to  rescind  a 
contract,  did  not  then  know  of  the  fraud  which  gave  him  the  right  to 
do  so,  and  was  only  afraid,  does  not  affect  his  right  to  rescind. 

3.  Instructions— 7b  be  Considered  Together  and  in  Connection  with 
the  Evidence. — An  instruction  should  be  construed  in  connection  with 
the  other  instructions  which  were  given,  and  with  the  evidence  which 
was  introduced;  and  if,  from  a  consideration  of  the  entire  record,  it  is 
plain  that  no  harm  was  done,  minor  inaccuracies  will  not  be  ground  for 
a  reversal. 

Bepleyin,  for  diamonds.  Appeal  from  the  Circuit  Court  of  Cook 
County;  the  Hon.  Cecarles  G.  Neely,  judge,  presiding.  Heard  in  thw 
court  at  the  October  term,  1898.  Affirmed.  Opinion  filed  February  9, 
1897. 

MosEs,  Pam  &  Kennedy,  attorneys  for  appellants. 
Felsenthal  &  D'Ancona,  attorneys  for  appellees. 
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Mr.  Justice  Gary  delivered  the  opinion  of  the  Court. 

In  August,  1895,  the  appellees,  diamond  importers  in 
New  York,  sold  on  credit  to  Leon,  of  Chicago,  diamonds 
to  the  amount  of  $6,465.39.  It  is  conceded  that  the  pur- 
chase was  by  fraud.  This  suit  is  defended  in  the  interest 
of  his  assignee  for  the  benefit  of  creditors.  In  September 
Goldsmith  came  to  Chicago,  and  as  part  of  a  conversation 
with  Leon,  Goldsmith  (having  the  notes  which  Leon  had 
given  for  the  diamonds  then  in  his  pocket),  said  to  Leon :: 
"  I  will  give  you  back  the  notes  and  you  give  me  back  the 
goods,"  to  which  Leon  replied,  "  I  won't  do  that;  not  at 
present,  anyhow." 

That  was  a  sufficient  offer  by  Goldsmith  to  rescind;  a 
formal  tender  of  the  notes  was  not  necessary.  21  Am.  & 
Eng.  Ency.  of  Law,  86  et  seq. 

That  Goldsmith  did  not  then  know  of  the  fraud  which 
gave  him  the  right  to  rescind,  and  was  only  afraid,  does  not 
affect  the  question. 

The  real  contest  in  this  case  is,  whether  the  diamonds 
which  were  taken  upon  the  replevin  writ  sued  out  by  the 
appellees  were  the  same  diamonds  which  they  had  sold  to 
Leon.  The  testimony  that  they  were  was  emphatic,  posi- 
tive and  unambiguous:  whether  credible  or  not  was  a  ques- 
tion for  the  jury. 

Incautious  instructions,  of  which  the  one  copied  below  is 
a  sample,  were  given  to  the  jury  at  the  request  of  the 
appellees : 

"  The  jury  are  instructed  that  if  they  believe  from  all  the 
evidence  in  this  case  that  the  property  for  which  replevin 
was  brought  was  bought  from  Herzog,  Goldsmith  &  Frank,, 
under  false  representations  made  by  Leon,  which  repre- 
sentations were  relied  on  by  the  plaintiffs,  and  the  goods 
sold  to  him  on  the  strength  of  such  representations;  or  if 
the  juiy  believe  from  all  the  evidence  in  this  case  that  Leon 
bought  the  goods  from  the  plaintiffs  with  fraudulent  intent 
never  to  pay  for  the  goo^s,  then  no  title  to  such  goods 
passed  to  Leon,  and  the  plaintiffs  are  entitled  to  the  posses- 
sion of  such  goods,  and  your  verdict  must  be  for  the 
plaintiffs." 
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But  per  coiitra  were  given  for  the  appellants  others,  of 
which  one  was : 

"  1.  The  court  instructs  the  jury  that  this  is  an  action 
of  replevin,  commenced  by  the  plaintiffs  by  the  filing  of  an 
affidavit  wherein  they  claim,  under  oath,  that  they  are 
entitled  to  the  possession  of  certain  diamonds  described 
therein.  Before  the  plaintiffs  can  recover  under  their  claim 
they  must  establish  by  a  preponderance  of  the  evidence 
that  the  diamonds  which  they  took  from  the  possession  of 
Harry  Leon,  under  the  replevin  writ  issued  upon  the 
strength  of  said  affidavit  for  replevin,  were  and  are  the  dia- 
monds which  were  originally  sold  and  delivered  by  the 
plaintiffs  to  Harry  Leon,  and  upon  this  issue  it  is  the  duty 
of  the  plaintiffs  to  prove  the  facts  by  a  preponderance  of 
the  evidence,  and  if  they  have  not  done  so,  then  the  plaint- 
iffs can  not  recover,  and  the  verdict  of  the  jury  should  be 
for  the  defendants. 

If  the  evidence  upon  the  question  of  the  identity  of  the 
diamonds  does  not  preponderate  in  favor  of  the  plaintiffs, 
but  is  evenly  balanced,  or  if  the  jury,  from  the  evidence, 
can  not  determine  where  the  preponderance  lies,  then  the 
plaintiffs  can  not  recover,  and  the  verdict  should  be  for  the 
defendants." 

Now  the  jurors  being,  by  statute,"  well  informed  and  who 
.understand  the  English  language,"  and  having  the  instruc- 
.tions  read  to  them — the  first  one  first,  and  the  other  after- 
ward— would  readily  comprehend  that  the  phrase  "  for 
which  replevin  was  brought "  in  the  first,  meant  the  same 
,as,  and  was  restricted  to,  those  which  were  taken  "  under 
the  replevin  writ,"  as  the  phase  is  in  the  second. 

And  this  conclusion  is  fortified  by  a  statement  in  the 
bill  of  exceptions.  After  the  counsel  for  the  appellants 
ihad  partly  cross-examined  the  first  witness  of  the  appellees, 
ithe  bill  states : 

"  And  the  court  certifies  that  here  at  this  juncture,  by 
ithe.  agreement  of  the  parties  to  this  cause,  and  for  the  pur- 
,pose  of  facilitating  the  trial  thereof,  the  court,  at  the  com- 
iinencement  of  said  cause,  heard  the  arguments  of  counsel 
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upon  the  question  of  what  proof  was  admissible  and  nec- 
essary as  to  the  identity  of  the  goods,  and  the  parties  hereto 
then  and  there  agreed  that  said  bill  of  exceptions  should 
show  and  contain  the  folio  wins: : 

That  the  plaintiffs  insisted,  when  they  introduced  evi- 
dence to  prove  up  their  case,  that  upon  proof  of  title  in  the 
plaintiffs  at  the  time  of  bringing  suit  to  the  property  men- 
tioned in  the  affidavit  and  declaration,  as  well  as  in  the  plea, 
the  plaintiffs  were  entitled  to  a  verdict,  and  that  they  were 
not  bound  to  offer  any  proof  whatever  as  to  the  identity 
of  the  goods;  that  such  was  not  necessary  under  the  plead- 
ings in-  the  case,  and  that  the  sheriff's  return  that  he  had 
replevied  a  part  of  the  goods  described  in  the  writ  of 
replevin,  could  not  be  contradicted  at  this  time,  and  that 
such  return  could  only  be  contradicted  by  motion  to  quash 
the  writ  or  by  plea  in  abatement;  but  the  court  refused  to 
assent  to  such  contention,  and  then  and  there  compelled  the 
plaintiffs  to  offer  proof  as  to  the  identity  of  the  goods;  and 
the  plaintiffs  then  and  there  excepted  to  the  ruling  of  the 
court. 

That  the  plaintiffs  further  objected  to  any  evidence  being 
offered  by  the  defendants  upon  the  question  of  the  identity 
of  the  goods,  for  the  same  reason,  and  objected  to  all  the 
evidence  offered  by  the  defendants  on  that  subject;  but  the 
court  overruled  such  objections,  to  which  rulings  of  the 
court  the  plaintiffs  then  and  there  duly  excepted." 

That  the  words  "  at  the  commencement  of  said  cause"  do 
not  mean  when  the  writ  of  replevin  was  sued  out,  but  do 
mean  when  the  trial  began,  we  shall  assume  without  com- 
ment, and  that  such  argument  preceded  the  impaneling 
of  the  jury  is  highly  improbable. 

Thus,  besides  the  aid  derived  from  the  written  instruc- 
tions, the  jury  were  enlightened  by  the  debate  of  counsel 
and  the  decision  thereon. 

yfe  may  not  say  that  we  do  not  believe  that  an  expert 
can  recognize  a  lot  of  little  diamonds,  as  it  is  said  that 
shepherds  do  sheep.  It  is  common  experience  that  one  can 
not  readily  identify  individuals  of  a  foreign  and  unfamiliar 
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race;  shall  we  then  say  that  they  must  doubt  the  identity 
of  each  other  ? 

Now,  that  identification  is  all  that  is  in  issue,  and  the  jury 
by  their  verdict  sanctioned  it,  the  judgment  is  affirmed. 


Otto  E.  Weber  v,  Milton  B-  Bushnell  and  Carl  C.  Bush- 

nelL 

1.  Mechanic's  Liens — Assignment  of  Contract — Decree  in  Fatnyr  of 
Sub-contractor. — A  buildiDg  contract  was  assigned  to  sub-con tractora 
as  collateral  security,  and  was  subsequently  reassigned  to  the  original 
contractors  who  brought  lien  proceedings  and  obtained  a  decree  order- 
ing payment  of  the  amount  found  to  be  due  to  themselves  and  to  the 
sub-contractors.  Held,  that  the  assignment  did  not  defeat  the  claim  for 
a  lien,  that  the  complainants  were  the  proper  parties  to  file  the  petition, 
and  that,  it  being  made  to  appear  that  the  sub-contractors  were  equitably 
entitled  to  a  part  of  the  moneys  due  to  the  complainants,  the  court 
properly  so  decreed. 

2.  Same — Waiver, — Whether  a  lien  has  been  waived  is  essentially 
a  matter  of  intention,  especially  as  between  the  owner  and  the  con- 
tractor. 

Mech aniens  Lien  Proceedings.— Appeal  from  the  Superior  Court  of 
Cook  Ck>unty;  the  Hon.  John  Barton  Payne,  Judge,  presiding.  Heard 
in  this  court  at  the  October  term,  1896.  Affirmed.  Opinion  filed  Feb- 
ruary 9,  1897. 

M.  B.  &  F.  S.  LooMis,  attorneys  for  appellant. 

Williams,  Linden,  Dempsey  &  Gott,  and  J.  A.  Coleman. 
attorneys  for  appellees. 

Mr.  Presiding  Justice  Shepard  delivered  the  opinion 
of  the  Court. 

Appellant  was  the  lessee,  for  a  terra  of  ninety -nine  years, 
of  certain  premises  in  Chicago,  and  on  October  4,  1894, 
entered  into  a  written  contract  with  the  appellees,  whereby 
the  latter  undertook  to  erect  for  him  an  apartment  house 
upon  the  premises  for  the  agreed  price  of  $40,000,  and  this 
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Avas  a  petition  filed  by  appellees  to  establish  a  mechanic's 
lien  upon  said  premises  for  a  balance  claimed  to  be  due  to 
tbem  under  the  contract. 

The  decree  found  that  although  the  nominal  price  to  be 
paid  was  $40,000,  the  actual  price  was  only  $28,7.50. 

It  further  found  that  appellees  made  a  sub-contract  with 
Von  Platen  &  Dick,  whereby  the  latter  were  to  furnish 
material  and  labor  upon  the  building,  and  that  there  was 
due  to  them  the  sura  of  $8,269.35  therefor,  which  consti- 
tuted a  part  of  a  total  of  $8,433.04,  found  to  be  due  to 
appellees. 

Von  Platen  &  Dick  came  into  the  transaction  about 
March  5, 1895,  upon  which  date  they  entered  into  a  written 
agreement  with  appellant,  wherein  it  was  recited,  among 
other  things,  that  "Von  Platen  &  Dick  have  agreed  to 
complete  the  unfinished  work  as  far  as  the  funds  herein- 
after named  will  permit,  and  to  carry  out  from  this  date  the 
contract  heretofore  made  bv  and  between  said  Otto  E. 
Weber  and  the  firm  of  M.  B.  and  C.  C.  Bushnell,  and  also 
with  the  firm  of  Dinwiddie  &  Newberry,  architects,  as  far 
as  said  funds  will  permit." 

And  it  was  agreed  as  follows,  in  part : 

"  Said  Otto  E.  Weber  hereby  assigns,  transfers  and  con- 
veys said  property  heretofore  described,  to  said  Von  Platen 
&  Dick,  as  trustees,  for  the  purpose  hereinafter  named. 

First.  Said  Von  Platen  &  Dick  are  to  furnish  funds  to 
complete  the  work  on  said  building,  to  the  point  Avhere, 
according  to  the  terms  of  said  lease,  said  Otto  E.  Weber  is 
entitled  to  draw  on  the  loan  of  twenty-five  thousand  dollars 
($25,000)  made  thereon  by  Lyon,  Gary  &  Co.,  whereupon 
said  Von  Platen  &  Dick  are  to  draw  the  monev  on  the  loan 
made  by  Lyon,  Gary  &  Co.  to  the  said  Weber,  and  to  pay 
out  the  same  as  follows,  to  wit : 

To  Dinwiddie  &  Newberry  seven  hundred  and  fifty  dol- 
lars ($750).  To  M.  B.  and  C.  C.  Bushnell  the  balance  of  said 
loan." 

And  on  the  same  date  there  was  indorsed  upon  the  back 
of  the  contract  entered  into  between  appellant  and  appel- 
lees the  following : 
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"  For  value  received  we  hereby  assign  and  transfer  this 
contract  to  Von  Platen  &  Dick,  March  5,  '95. 

Bushnell  &  Bushnell, 
M.  B.  Bushnell, 
C.  C.  Bushnell. 
I  consent  to  the  above  assignment,  March  5, 1895. 

Orro  E.  Weber." 

And  subsequently  the  following  was  also  indorsed  upon 
said  contract : 

"  This  contract  having  been  assigned  to  us  by  M.  B.  Bush- 
nell and  C.  C.  Bushnell,  on  the  5th  day  of  March,  1895,  as 
collateral  security,  we  do  hereby  surrender  said  collateral 
and  re-assign  and  retransfer  said  within  contract  to  said  M. 
B.  Bushnell  and  C.  C.  Bushnell  November  4,  1895. 

Von  Platen  &  Dick." 

Appellant's  brief  says : 

"  The  principal  contention  here,  as  in  the  court  below,  is 
over  the  following  propositions,  to  wit  : 

First.  The  assignment  of  the  original  building  contract 
by  complainants  to  Von  Platen  &  Dick  defeated  any  right 
or  claim  for  a  lien  on  the  part  of  complainants. 

Second.  All  right  or  claim  for  a  lien,  either  on  the  part 
of  complainants  or  of  Von  Platen  &  Dick,  was  superseded 
and  rendered  null  and  void  by  the  subsequent  contract 
between  defendant  Weber  and  Von  Platen  &  Dick,  made 
and  acted  upon  with  the  knowledge  and  consent  of  com- 
plainants, and  for  their  benefit. 

Third.  Complainant's  lien,  if  they  ever  had  any,  was 
lost,  because  they  did  not,  within  four  months  after  the  last 
payment  became  due  and  payable  according  to  the  terms  of 
the  original  contract,  either  bring  syit  to  enforce  their  lien 
or  file  their  claim  for  a  lien  with  the  circuit  clerk,  as  required 
by  the  statute. 

Fourth.  Complainant's  lien,  if  they  ever  had  any,  was 
defeated  because  of  an  overcharge  on  their  part  of  $11,750; 
such  overcharge  having  been  made  by  them  with  intent  to 
defraud  defendant  Weber. 

Fifth.    The  notice  of  sub-contractors'  lien  by  Von  Platen 
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&  Dick  was  not  given  within  the  time  required  by  the 
statute. 

Sixth.  Errors  in  the  findings  and  decree  of  the  court 
below." 

We  may  but  briefly  speak  of  such  propositions.  The 
answer  to  the  first  one  is  that  the  question  of  application  of 
the  avails  of  the  lien  does  not  concern  the  appellant.  We 
think  the  evidence  fairly  shows  that  the  assignment  of  the 
contract  by  the  Bushnells  to  Von  Platen  &  Dick  was  iri- 
tended  to  be  only  as  collateial  security,  and  not  absolute, 
and  that  it  was  always  so  considered  by  ap[^llant  until  it 
became  his  interest  to  defeat  the  lien. 

As  between  the  appellees  and  Von  Platen  &  Dick,  the 
record  discloses  no  controversy,  and  We  see  no  ground  to 
permit  the  appellant  to  concern  himself  with  the  decree  in 
such  regard  so  long  as  he  is  not  prejudiced.  The  appellees 
were  the  proper  parties  to  file  the  petition,  and  it  being 
made  to  appear  to  the  court  that  Von  Platen  &  Dick  were 
equitably  entitled  to  a  part  of  the  moneys  due  to  appellees, 
the  court  properly  so  decreed  it.  We  refer  to  Phenix  M. 
Ins.  Co.  V.  Batchen,  6  111.  App.  621,  and  Major  v.  Collins, 
11  111.  App.  658. 

As  to  the  second  proposition,  we  have  examined  the 
answer  of  appellant,  and  fail  to  discover  that  he  presented 
any  such  issue  in  the  court  below,  and  we  will  therefore 
not  take  time  to  demonstrate  from  the  agreement  itself 
that  no  waiver  of  lien  was  intended  by  it. 

Whether  a  waiver  of  lien  has  happened,  is  essentially  a 
matter  of  intention,  especially  as  between  the  owner  and 
the  contractor.     Phillips  on  Mech.  Liens,  Sec.  273  et  seq. 

The  third,  fourth  and  fifth  propositions,  severally,  dej)end 
upon  our  finding  the  facts  upon  which  they  hang  contrary 
to  the  findings  made  by  the  chancellor,  and  we  do  not  think 
the  evidence  would  justify  us  in  so  doing. 

The  sixth  proposition,  as  argued,  presents  no  questions 
not  already  touched  upon. 

Our  conclusion  upon  the  whole  record  is,  that  there  was 
no  error  of  which  the  appellant  can  complain,  and  the 
decree  will  therefore  be  affirmed. 


30  Appellate  Courts  of  Illinois. 

Vol.  69.]  Thews  v.  Maltby. 


69      'M\ 
171 s  264 


Albertine  Thews  y.  George  K.  Maltby. 

1.  Specific  Performance— JVeccssary  Allegations  in  BUI  /or.— An 
averment  of  good  title  in  the  vendor  is  an  essential  part  of  a  bill  for  the 
specific  performance  of  an  agreement  for  the  sale  of  land. 

i.  Same — Proof  of  Title  Required, — Evidence  that  the  complainant, 
in  a  bill  for  the  specific  performance  of  a  contract  for  the  sale  of  land, 
traced  his  title  to  a  warranty  deed*  made  a  little  more  than  seven  years 
before  the  bill  was  filed,  by  pei*8ons  in  whom  no  title  was  shown,  is  not 
sufficient  to  sustain  a  decree;  and  the  fact  that  the  defendant  refused 
to  examine  an  abstract  of  title  is  immaterial. 

Bill  for  Speciflo  Performance,  of  a  contract  for  the  sale  of  land. 
Appeal  from  the  Circuit  Court  of  Cook  County;  the  Hon.  John  Gibbons, 
Judge,  presiding.  Heard  in  this  court  at  the  October  term,  1896.  Rty 
versed  and  bill  dismissed.    Opinion  filed  February  9,  1897. 

F.  H.  Trude,  attorney  for  appellant. 
W.  B.  MoAK,  attorney  for  appellee. 

Mr.  Justice  Gary  delivered  the  opinion  of  the  Court. 

The  appellee  filed  this  bill  to  enforce  specific  performance 
of  an  agreement  by  the  appellant  to  buy  from  him  a  house 
and  lot. 

In  his  bill  he  necessarily  averred  that  he  had  a  good  title. 
Krause  v.  Krauss,58  111.  App.  559;  Roby  v.Cossitt,7S  111.  638. 

The  form  of  his  averment  was  that  he  was  '*  seized  in  fee 
simple."  He  did  not  attempt  to  prove  that  averment;  only 
proved  that  he  traced  title  back  to  a  warranty  deed  made 
by  persons  in  whom  no  title  was  shown  a  little  more  than 
seven  years  before  the  bill  was  filed.  This  was  of  no  avail. 
Page  V.  Greeley,  75  111.  400. 

The  master  reported  against  the  title,  biit  the  court,  with- 
out further  evidence  of  title,  and  without  any  finding  that 
the  appellee  had  title,  entered  a  decree  for  specific  ])erform- 
ance,  apparently  as  a  penalty  upon  the  appellant  for  refus- 
ing to  examine  an  abstract. 

The  decree  is  reversed,  and  the  bill  dismissed  at  appellee's 
costs,  without  prejudice  to  any  action  at  law  that  the  appel- 
lee may  choose  to  bring.     Reversed  and  bill  dismissed. 
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George  R.  Des  Bi?ieres  t.  Lumber  District  Milling  Com- 
pany* 

1.  Contracts — A  Contract  Construed.— k  and  B  made  a  contract  by 
which  A  a^eed  to  sell  to  B  *'  all  the  smplus  shavings  made  by  him  at 
his  mill  on  the  comer  of  Throop  and  Hinman  streets  for  one  year." 
Before  the  year  was  out  A  left  the  mill  described  and  took  another.  B 
sued  for  a  refusal  by  A  to  deliver  the  shavings  made  at  the  new  mill. 
Held,  that  such  refusal  did  not  give  B  a  cause  of  action. 

Assumpsit,  for  breach  of  contract  to  sell  shavings.  Appeal  from  the 
Superior  Court  of  Cook  County;  the  Hon.  John  Barton  Payne.  Judge, 
presiding.  Heard  in  this  court  at  the  October  term,  1896.  Affirmed. 
Opinion  filed  February  9,  1897. 

Stirlen  &  King,  attorneys  for  appellant. 

Flower,  Smith  &  Musgrave,  attorneys  for  appellee. 

Mr.  Justice  Gary  delivered  the  opinion  of  the  Court. 

In  August,  1891,  these  parties  made  a  contract  by  which 
the  appellee  agreed  to  sell  to  the  appellant  all  the  surplus 
of  shavings  made  by  the  appellee  at  its  mill  on  the  corner 
of  Throop  and  Hinman  streets,  for  one  year  from  the  tenth 
day  of  that  month,  after  retaining  what  might  be  needed 
for  fuel  for  the  mill  and  other  use  of  the  appellee. 

There  is  no  other  designation  of  the  subject  of  the  sale 
than  such  shavings  as  might  be  made  at  a  particular  mill, 
and  no  agreement  by  the  appellee,  express  or  implied,  to 
make  shavings.  It  would  be  absui^d  to  suppose  that  the 
parties  contemplated  that  the  appellee  should,  regardless 
of  other  considerations,  continue  its  business  for  the  mere 
purpose  of  producing  shavings  for  the  appellant. 

The  identity  of  the  subject  of  sale  is  fixed  by  the  same 
principle  of  construction  as  is  applied  to  insurance  on  mer- 
chandise or  household  goods.  Bradbury  v.  Insurance  Com- 
panies, 80  Maine,  396. 

The  product  by  the  appellee  at  that  one  mill  then  occupied 
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by  the  appellee,  and  nothing  else,  was  what  the  appellee 
agreed  to  sell. 

Before  the  year  was  out,  the  appellee  left  that  mill  and, 
from  the  same  owner,  took  another  on  the  opposite  side  of 
Throop  street. 

The  appellant  sued  for  a  refusal  by  the  appellee  to  deliver 
the  shavings  made  at  that  mill.  The  Superior  Court 
rightly  held  that  such  refusal  was  no  cause  of  action,  and 
the  judgment  is  affirmed. 


Louis  A.  Hippach  t.  First  National  Bank  of  Bushyille. 

1.  Copy  op  Account  Sued  O^—When  a  Pari  of  the  iJeoord.— The 
copy  of  an  instrument  sued  on,  filed  in  an  action  at  law,  is  not  a  part  of 
the  record  unless  embodied  in  a  biU  of  exceptions. 

Assumpsit,  on  a  deficiency  decree.  Appeal  from  the  Superior  Court 
of  Cook  County:  the  Hon.  Jonas  HuTCfflNSON,  Judge,  presiding. 
Heard  in  this  court  at  the  October  term,  1896.  Affirmed.  Mr.  Presid- 
ing Justice  Shepabd  dissenting,    Opinion  filed  February  9, 1897. 

Statement  of  the  Case. 

This  was  an  action  of  debt  brouo^ht  in  the  Superior  Court 
of  Cook  County  by  the  First  National  Bank  of  Eushville, 
Nebraska,  against  Louis  Hippach,  of  Chicago,  on  a  defi- 
ciency decree  for  $3,385.46,  recovered  against  Mr.  Hippach 
in  the  District  Court  of  Nebraska.  The  summons  was 
issued  to  the  May  term,  1896,  and  served  on  appellant  on 
April  21,  1896,  more  than  ten  days  before  the  beginning  of 
that  term.  On  April  24, 1896,  likewise  more  than  ten  days 
before  the  beginning  of  the  May  term,  the  appellee  filed  its 
declaration,  consisting  of  one  special  count,  based  upon  the 
deficiency  decree  mentioned.  It  is  alleged  in  the  brief  of 
appellant  that  no  copy  of  the  record  of  the  judgment  or 
decree  was  filed  with  the  declaration  ten  days  prior  to  the 
May  term,  nor  at  any  time. 
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Appellant  did  not  plead,  and  on  May  12,  1896,  which  was 
at  the  term  to  which  the  summons  was  made  returnable, 
appellee  took  the  default  of  appellant  and  judgment  for 
:J3,385.46  debt,  and  $67.71  damages.  From  this  judgment 
appellant  prayed  an  appeal. 

Mann,  Hayes  &  Miller,  attorneys  for  appellant. 
R.  L.  Tatham,  attorney  for  appellee. 

Mr.  Justice  "Waterman  deliverkd  the  opinion  of  the 
Court. 

It  is  insisted  by  appellant  that  "  inasmuch  as  no  copy  of 
the  judgment  or  decree  sued  on  was  filed  with  the  declara- 
tion ten  days  prior  to  the  beginning  of  the  May  term,  the- 
case  should  have  been  continued  to  the  next  term  of  the 
court  under  the  general  order;  that  appellant  was  not  in  de- 
fault at  the  May  term,  and  the  court,  under  the  statute,  had 
no  right  and  no  authority  to  enter  the  default  of  appellant 
and  render  judgment  against  him. 

The  Statutes  of  Illinois,  chapter  110,  section  18,  provide: 
"  If  the  plaintiff  shall  not  file  his  declaration,  together  with 
a  copy  of  the  instrument  of  writing  or  account  on  which  the 
action  is  brought,  ♦  *  *  ten  days  before  the  court  at 
which  the  summons  *  *  *  is  made  returnable,  the 
court,  on  motion  of  the  defendant,  shall  continue  the  cause 
at  the  cost  of  the  plaintiff,  unless  it  shall  appear  that  the 
suit  was  commenced  within  ten  days  of  the  sitting  of  the 
court,  in  which  case  the  cause  shall  be  continued  without 
costs,  unless  the  parties  shall  agree  to  have  a  trial." 

A  bill  of  particulars  is  not  a  part  of  the  record  of  a  suit 
at  law;  to  make  it  such,  it  must  be  incorporated  into  a  bill 
of  exceptions.    Eggleston  v.  Buck,  24  111.  262. 

Koris  the  copy  of  an  instrument  sued  upon,  filed  in  an 
action  at  law,  a  part  of  the  record,  unless  embodied  in  a  bill 
of  exceptions.  Garrity  v.  Lozano  et  al.  83  111.  597;  Thomp- 
son V.  Kimball,  55  111.  App.  249. 

In  Lambert  v.  Jonte,  28  111.  App.  591,  a  failure  to  file  a 
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copy  of  the  instrument  sued  upon,  and  a  failure  to  file  a 
declaration  are,  under  the  statute,  put  upon  the  same  foot- 
ing, the  court  holding  that  the  failure  to  file  either,  will 
prevent  a  judgment  by  default  for  want  of  a  plea. 

There  is  a  marked  distinction  between  a  declaration  and 
a  copy  of  the  instrument  sued  upon.  A  declaration  in  a 
common  law  court  of  record  is  essential  to  the  validity  of  a 
judgment  for  the  plaintiff;  such  declaration  is  a  part  of  the 
common  law  record;  a  copy  of  the  instrument  sued  upon  is 
not  essential  to  the  validity  of  a  judgment  for  the  plaintiff, 
neither  is  it  a  part  of  the  common  law  record.  Stratton  v. 
Henderson,  26  111.  68,  75;  Hopkins  v.  Woodward,  75  111. 
62,  65. 

The  statute  also  provides  :  ,  "  That  in  all  actions  when 
the  plaintiff  shall  not  be  a  resident  of  this  State    *    *     * 
he  shall,  before  he  institutes  such  suit,  file  or  cause  to  be  filed 
*    *    *    security  for  costs." 

Yet  the  objection  that  a  plaintiff  has  not  filed  a  bond  for 
costs  is  held  to  be  of  a  dilatorv  character,  in  the  nature  of  a 
plea  in  abatement,  and  if  not  insisted  upon  at  the  proper 
time,  is  to  be  considered  as  waived.  Randolph  v.  Eraerick, 
13  111.  344;  Dunning  v.  Dunning  et  al.,  37  111.  306;  Lee 
V.  Waller,  13  App.  403. 

An  objection  for  want  of  bond  for  costs  can  not  be  taken 
for  the  first  time  in  an  Appellate  Court.  Meyer  et  al.  v.  Wilt- 
shire, 92  111.  395. 

Without,  however,  considering  the  analogy  that  may  be 
drawn  between  the  provisions  of  the  practice  act,  as  to  the 
filing  of  a  bond  for  costs  and  a  copy  of  the  instrument  upon 
which  suit  is  brought,  we  affirm  the  judgment  of  the  Supe- 
rior Court  because,  there  being  no  bill  of  exceptions,  from 
an  examination  of  the  record  we  can  not  say  that  no  copy 
of  the  instrument  sued  upon  was  filed  ten  days  before  the 
term  at  which  judgment  was  taken. 

The  judgment  of  the  Superior  Court  is  affirmed. 

Mr.  Pbesidinq  Justice  Shepabd  dissents. 
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Hugh  Maloney  and  Elizabeth  Maloney  v.  The  Lafaj^ette 
Building  and  Loan  Association  et  al. 

1.  Mortgages — Taking  Additional  Security,  ^The  mere  aaaigninent 
of  a  lease  as  additional  security  does  not  operate  as  a  discharge  of  or  as 
a  payment  on  a  note  of  the  assignor,  nor  prevent  the  foreclosure  of  a 
mortgage  given  to  secure  such  note. 

Bill,  for  foreclosure.  Appeal  from  the  Superior  Court  of  Cook 
County;  the  Hon.  John  Barton  Patne,  Judge,  presiding.  Heard  in 
this  court  at  the  October  term,  1896.  AflSrmed.  Opinion  iiled  Febru- 
ruary  9,  1897. 

William  R  Hqghes,  attorney  for  appellants. 

William  F.  Wiemers,  attorney  for  The  Lafayette  Build- 
ing and  Loan  Association,  appellee. 

Mr.  Justice  Waterman  delivered  the  opinion  op  the 
Court. 

This  is  an  appeal  from  a  decree  foreclosing  a  mortgage 
made  by  appellants  to  a  building  and  loan  association. 

It  is  urged  that  appellant  Hugh  Maloney  was  not  in 
default,  because  he  had  assigned  to  the  attorney  of  the  asso- 
ciation, he  being  also  one  of  its  directors,  a  lease  of  the 
mortgaged  premises;  one  Peter  Fortune,  said  to  be  a  man 
of  ample  means,  being  a  guarantor  of  the  rent  reserved  in 
said  lease. 

It  does  not  appear  that  the  rent  was  received  by  the 
society;  on  the  contrary,  it  seems  that  a  brewing  company, 
Avith  which  Mr.  Fortune  is  connected,  collected  and  has 
retained  the  same. 

The  mere  assignment  of  this  lease  as  additional  security 
did  not  operate  as  a  discharge  of  any  of  the  obligations  of 
Hugh  Maloney,  nor  did  the  collection  of  rent  by  the  brew- 
ing company,  neither  does  it  appear  that  either  or  both  of 
these  things  should  constitute  payment  by  Hugh  Maloney. 

We  find  no  error  in  the  proceedings. 

The  decree  of  the  Superior  Court  is  affirmed. 
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I.  Torts — Committed  by  Several  Persons  Acting  Together^-Liability 
for, — Where  several  tort-feasors  have  contributed  to  the  same  end, 
either  may  be  held  responsible  for  the  entire  tort. 

Trespass  on  the  Case,  for  personal  injuries.  Appeal  from  the  Superior 
Court  of  Cook  County;  the  Hon.  Nathaniel  C.  »Sears,  Judge,  presid- 
ing. Heard  in  this  court  at  the  Oct  ^ber  term,  1896.  Affirmed.  Opinion 
filed  February  9,  1897. 

EoBEET  Jamieson  and  John  A.  Rose,  attorneys  for  appel- 
lant. 

Francis  T.  Murphy,  attorney  for  appellee. 

Mr.  Presidino  Justice  Shepard  delivered  the  opinion 
OF  the  Court. 

On  October  22,  1894,  as  an  east-bound  horse  car  on  the 
Adams  street  line  of  the  appellant  was  crossing  State  street 
it  was  run  into  by  a  south-bound  cable  train  operated  by  the 
Chicago  City  Railway  Company.  The  horse  car  was  struck 
near  its  front  end,  and  was  thrown  diagonally  across  the 
Adaias  street  tracks,  on  which  it  was  traveling. 

The  east  or  front  end  of  the  car  was  thrown  to  the  south 
of  the  tracks,  and  the  west  or  hind  end  to  the  north  of  the 
tracks. 

The  appellee  was  at  the  moment  standing  at  the  crossing 
waiting  for  the  horse  car  to  pass  in  front  of  her  in  order 
that  she  might  proceed,  and  as  the  hind  end  of  the  horse 
car  flew  northward  she  was  hit  by  it,  and  received  the 
injuries  she  sued  to  recover  for. 

Appellant's  argument,  that  the  verdict  was  not  sustained 
by  the  evidence,  is  mainly  directed  to  demonstrating  that 
the  collision  occurred  through  the  fault  of  the  City  liailway 
Company,  but  while  such  may  be  true,  the  question  we  are 
concerned  with  is  whether  the  appellant  contributed  in  a 
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material  degree  to  the  result.  The  appellee  was  in  a  part 
of  the  street  where  she,  as  a  pedestrian,  had  a  right  to  be, 
and  was  pursuing  her  course,  as  she  lawfully  might.  The 
question  with  her  is  not  which  of  the  two  railway  com- 
panies was  most  at  fault,  but  is,  did  the  appellant  contribute 
to  the  injury  she  received  ?  She  sued  both  companies 
together,  but  at  the  trial  dismissed  her  suit  as  to  the  City 
company  and  took  her  verdict  and  judgment  against  the 
appellant  alone.  Her  right  to  do  so  is  not  questioned,  and 
we  will  not  cite  authoritios  that  such  a  practice  was  proper. 

The  degree  of  fault,  if  there  were  any  fault  attachable  to 
appellant,  is  immaterial  so  far  as  she  is  concerned.  There 
was  evidence  that  tended  to  show  that  in  a  considerable 
degree,  at  least,  appellant  was  negligent  in  that  its  driver 
failed  to  see  the  cable  train  as  he  should  have  done,  a^nd  did 
not  wait  for  it  to  pass,  and  appellee  had  her  right  of  action 
ao^ainst  both  or  either  of  the  wrong-doers.  Either  one  was 
responsible  to  her  for  the  whole  injury,  and  the  degree  of 
blame  as  between  them  was  immaterial. 

"  When  the  contributory  action  of  all  accomplishes  a  par- 
ticular result,  it  is  unimportant  to  the  party  injured  that 
one  contributed  much  to  the  injury,  and  another  little;  the 
one  least  guilty  is  liable  for  all  because  he  aided  in  accom- 
plishing all."    Cooley  on  Torts  (2d  Ed.),  155. 

In  the  case  of  St.  Louis  Bridge  Co.  v.  Miller,  138  111.  465, 
the  court  say :  "  Where  several  tort-feasors  have  co-oper- 
ated to  the  same  end,  either  may  be  held  responsible  for  the 
entire  tort.  The  fact  that  the  injury  could  not  have  hap- 
pened without  the  wrongful  act  of  one  is  not  a  test  of  the 
non-responsibility  of  the  other.  A  tort  may  be  of  such 
character  as  to  require  for  its  perpetration  the  concurrent 
action  of  several,  so  that  if  either  one  fails  in  his  part,  the 
tort  is  not  committed.  In  such  case  it  may  properly  be  said 
that  but  for  the  wrongful  act  of  either  of  the  tort-feasors, 
the  wrong  could  not  have  been  committed.  But  that  fact 
can  not  be  urged  in  exoneration  of  the  others." 

The  damages,  although  moderate  as  the  awards  of  juries 
nowadays  go,  were  perhaps  larger  than  time  would  justify 
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in  SO  youthful  and  healthy  a  person,  but  taking  into  account 
the  testimony  of  appellee  and  the  two  physicians  in  her 
behalf,  it  is  not  demonstrably  so,  and  we  do  not  feel  war- 
ranted in  disturbing  the  judgment  on  that  account. 

The  instruction  that  is  complained  of  is  free  from  any 
error  that  is  pointed  out,  and  there  being  no  substantial 
error  in  any  respect  that  our  attention  has  been  called  to, 
the  judgment  is  affirmed. 


Patrick  H.  Fleming  v.  Hattie  E.  Peterson. 

1.  Former  Decisions — In  the  Same  Case  are  Binduig,— For  the  lower 
court,  and  for  this  court  on  a  second  appeal,  the  decision  on  the  first 
appeal  is  the  law  of  the  case. 

Bill,  to  enforce  a  contract.  Appeal  from  the  Circuit  Court  of  Cook 
County;  the  Hon.  Elbridoe  Hanect,  Judge,  presiding.  Heard  in  this 
court  at  the  October  term,  1896.  Affigmed.  Opinion  filed  February 
9,  1897. 

John  C.  Richberg,  attorney  for  appellant 
Colin  C.  H.  Fyffe,  attorney  for  appellee. 

Mr.  Justice  Waterman  delivered  the  opinion  of  the 
Court. 

This  cause  has  before  been  here.  The  opinion  then  given, 
Peterson  v.  Fleming,  63  111.  App.  357,  controls  the  court  at 
the  present  time. 

The  facts  are  set  forth  in  that  opinion,  and  upon  the 
authority  of  the  former  holding,  the  decree  of  the  Circuit 
Court  is  affirmed. 


James  H.  Payne  v.  The  Chicago,  B.  I.  &  P.  Ry.  Co.  et 

al.^  Garnishees  of  James  £.  Lee. 

1.  Appellate  Court  Practice— W7ia<  the  Record  Must  Show, — 
Where  the  record  fails  to  show  any  evidence  of  the  liabiUty  of  *a  party 
sued,  a  judgment  in  his  favor  must  be  affirmed. 
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Debt,  with  attachment  in  aid.  Appeal  from  the  Circuit  Court  of 
Cook  County;  the  Hon.  RiCHiLRD  S.  Tuthill,  Judge,  presiding.  Heard 
in  this  court  at  the  October  term,  1898.  Affirmed.  Opinion  filed  March 
8,  1897. 

Statement  op  the  Case. 

This  was  an  action  of  debt,  with  attachment  in  aid, 
brought  by  James  H.  Payne  against  James  E.  Lee,  based 
upon  a  judgment  in  favor  of  the  plaintiff  against  the  princi- 
pal defendant,  obtained  in  the  United  States  Circuit  Court 
in  and  for  the  Southern  District  of  Iowa,  Eastern  Division, 
at  Keokuk,  in  the  State  of  Iowa,  on  the  24th  day  of  March, 
1888,  for  the  sum  of  $1,430.39  and  costs,  on  which  judg- 
ment it  was  asserted  by  aflidavit  there  was  due,  on  March 
13,  1896,  the  sum  of  $2,112.20. 

The  appellees  herein  were  summoned  as  garnishees  of 
the  principal  defendant,  James  E.  Lee. 

The  garnishees  severally  answered,  and  the  principal  de- 
fendant pleaded  to  the  declaration  and  the  cause  proceeded 
to  trial,  resulting  in  a  judgment  in  favor  of  the  plaintiff 
(appellant)  against  James  E.  Lee,  the  principal  defendant, 
for  $1,687.20,  and  in  a  verdict  and  judgment  in  favor  of  the 
garnishees,  who  are  appellees  here. 

William  M.  Jones  and  W.  Irving  Culver,  attorneys  for 
appellant. 

Walter  W.  Eoss,  attorney  for  appellees;  Eobeet  Mather 
and  W.  T.  Eankin,  of  counsel. 

Mr.  Justice  Waterman  delivered  the  opinion  of  the 
Court. 

The  judgment  of  the  Circuit  Court  discharging  the  gar- 
nishees must  be  affirmed,  if  for  no  other  reason,  because 
the  record  fails  to  show  any  evidence  that  the  garnishees 
were  indebted  in  any  sum  to  the  principal  defendant,  Lee. 
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Lindgren-Mahan  Chemical  Fire  Engine  Company  y.  J. 

F.  Senger. 

1.  Short  Cause  Calendar— Jlfoton  to  Strike  Cause  from.— It  was 
alleged  in  support  of  a  motion  to  strike  a  case  from  the  **  short  cause 
calendar  "  that  the  attorney  milking  the  motion  went  to  the  clerk's  office, 
on  receiving  notice  that  the  necessary  affidavit  had  been  filed,  but  found 
no  affidavit  where  it  ought  to  have  been,  if  filed,  nor  any  registry  of 
such  affidavit.  It  did  not  appear  that  he  made  any  inquiry  for  the 
affidavit,  nor  whether  such  affidavit  was  in  fact  then  on  file  or  not. 
Held,  that  the  motion  was  properly  denied. 

Transcript  fk*om  a  Jastice  of  the  Peace.— Appeal  irom  the  Circuit 
Court  of  Cook  County;  the  Hon.  Edmund  W.  Burke,  Judge,  presiding. 
Heard  in  this  court  at  the  October  term,  1896.  Affirmed.  X>pinion  filed 
March  8,  1897. 

Allan  C.  and  Feed  W.  Story,  attorneys  for  appellant. 

Jos.  W.  Errant  and  W.  H.  Troyer,  attorneys  for  ap- 
pellee. 

Mr.  Justice  Gary  delivered  the  opinion  of  the  Court. 

The  appellee  sued  the  appellant  for  wages.  The  defense 
was  that  the  appellee  slighted  his  work. 

The  jury  chose  to  believe  the  testimony  on  behalf  of  the 
appellee,  rather  than  that  on  behalf  of  the  appellant,  as  to 
the  truthfulness  of  that  defense,  and  their  verdict  is  final. 
The  case  was  tried  upon  a  '*  short  cause  calendar,"  and  the 
appellant  urges  that  the  court  wrongly  denied  its  motion  to 
strike  the  case  off  that  calendar  because  the  notice  served 
stated  that  an  affidavit  had  been  filed,  and  the  attorney  at 
once  went  to  the  clerk's  office,  and  found  there  no  affidavit 
where  it  ought  to  have  been,  if  filed,  nor  any  registry  of 
such  affidavit. 

It  does  not  appear  that  he  made  any  inquiry  for  the 
affidavit,  nor  does  it  appear  whether  such  affidavit  was  in 
fact  then  on  file  or  not. 

There  is  no  error,  and  the  judgment  is  affirmed. 


First  District — October  Term,  1896.        41 


Strassheim  v.  Krueger. 


Christopher  Strassheim  t.  Charles  Erueger. 

1.  tiEVY — Of  Execution — When  Properly  Made, — A  made  a  bill  of 
sale  of  his  stock  of  goods  to  B.  his  brother-in-law,  but  continued  the 
business  as  formerly;  one  of  his  creditors  made  a  levy  on  the  stock,  and 
B  sued  the  creditor  for  trespass  for  such  levy.  The  evidence  showed 
that  there  was  no  consideration  for  the  sale,  and  that  the  bill  was  not 
acknowledged  and  recorded  in  accordance  with  the  law  relating  to 
chattel  mortgages,  and  tended  to  show  that  it  was  made  to  secure  a  debt 
to  B's  mothdr.    Held,  that  the  levy  was  properly  made. 

Trespass,  for  a  wrongful  levy.  Appeal  from  the  Superior  Court  of 
Cook  County;  tHe  Hon.  Arthur  H.  Chetlain,  Judge,  presiding.  Heard 
in  this  court  at  the  October  term,  1896.  Revei'sed  and  remanded. 
Opinion  filed  March  8,  1897. 

« 

Walker,  Judd  &  Hawley,  attorneys  for  appellant. 
KosENTHALy  KuRz  &  H1R8OBL,  attomoys  for  appellee. 

Mr.  Justice  Gary  DELrvERED  the  opinion  of  the  Court. 

This  is  an  action  of  trespass  by  the  appellee  against  the 
appellant. 

The  appellant  was  a  creditor,  by  judgment  and  execution, 
of  one  George  DeWeil,  whose  wife  is  sister  of  the  appellee, 
and  Mrs.  Charles  Sohl  is  their  mother.  DeWeil  was  a 
grocer  at  2503  State  street,  Chicago.  He  owed  his  mother- 
in-law  J  1,000,  either  inclusive  or  exclusive — we  can  not  tell 
which — of  $500  mentioned  in  a  bill  of  sale  hereinafter 
referred  to.  September  7,  1892,  DeWeil  made  a  bill  of  sale 
of  everything  connected  with  the  business  to  the  appellee, 
which  bill  was  acknowledged  before  a  notary  and  recorded 
in  the  recorder's  office. 

The  consideration  expressed  was  $1,000,  and  the  bill 
recited  that  it  was  subject  to  a  chattel  mortgage  to  Mrs. 
Sohl  for  $500.  The  appellee  testified  that  the  mortgage 
had  been  paid,  but  not  by  him. 

It  does  not  appear  that  in  the  whole  business  he  has  ever 
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parted  with  a  penny;  in  fact,  the  conclusion  is  irresistible 
that,  if  the  protection  of  DeWeil  was  not  the  object,  or  one 
of  the  objects,  of  the  bill  of  sale,  security  to  Mrs.  Sohl  was 
the  sole  object.  No  value  of  the  property  at  the  time 
appears.  No  change,  visible  to  the  world,  was  made  in  the 
conduct  of  the  business,  or  in  the  signs  on  the  store  or 
delivery  wagon.  The  only  changes  that  the  appellee  claims 
were  made  as  to  the  conduct  of  the  business  are,  that  he 
used  to  go  to  the  store  every  night  and  see  that  things  were 
all  right — took  out  a  policy  of  insurance — and  DeWeil 
assumed  the  character,  between  themselves,  of  manager,  at 
a  salary  of  $12  per  week,  taken  from  the  income  of  the 
business  and  charged  up  on  the  books. 

Now,  if,  instead  of  this  bill  of  sale  for  the  security  of 
Mrs.  Sohl,  DeWeil  had  made  to  her  a  chattel  mortgage  of 
the  property,  followed  by  the  same  conduct  as  is  shown  by 
this  record,  such  mortgage  would  have  been  void  as  to  the 
merchandise  as  against  an  execution  creditor  of  DeWeil. 
Deering  v.  Washburn,  141  111.  15fS. 

The  bill  of  sale,  being  for  security,  is  subject  to  the  law 
on  Chattel  Mortgages,  Sec.  1,  Ch.  95,  Mortgages. 

The  execution  mentioned  in  the  beginning  of  this  opinion 
was  levied  upon  the  merchandise  in  the  store.  Such  levy 
was  rightful,  and  the  appellant  is  not  liable  in  damages 
therefor. 

The  court  instructed  that  "  If,  from  the  preponderance  of 
the  evidence  and  under  the  instructions  of  the  court,  you 
find  that  the  title  to  the  propertj'^  in  question  was  (at  the 
time  of  its  seizure )  in  the  plaintiff,  and  that  he  was  either 
personally  or  by  his  agent  or  agents  in  possession  of  the 
same,  then  this  suit  was  properly  brought  in  his  name  as 
plaintiff,  even  if  his  title  was  in  him  for  the  benefit  and 
protection  of  his  mother  upon  her  demands  against  George 
DeWeil." 

This  instruction  was  wrong. 

The  judgment  is  reversed  and  the  cause  remanded. 
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George  M,  Bright,  doing  business  as  Washington  Hard-  ,8?  593 
ware  Company ,  j.  William  Kenefick. 

1.  Cause  op  Action — Foreign  Judgment  and  Original  Claim — Elec- 
Hon. — A  brought  suit  against  B,  declaring  on  a  judgment  obtained  in 
the  State  of  Virginia,  and  on  a  bill  of  exchange  on  which  such  judg- 
ment was  based.  Held^  that  A  was  not  required  to  elect  as  to  whether 
he  would  base  his  action  on  the  judgment  or  the  bill  of  exchange,  but 
might  declare  upon  and  offer  evidence  of  both  of  said  supposed. causes 
of  action  and  recover  if  he  established  either  of  them. 

2.  Trials— C/pon  an  Erroneous  Theory, — When  the  record  shows 
that  a  case  was  tried  by  the  court  upon  an  erroneous  theory,  the  judg- 
ment must  be  reversed. 

Debt,  on  a  judgment,  with  counts  on  a  bill  of  exchange.  Appeal  from 
the  Circuit  Court  of  Cook  County;  the  Hon.  Charles  G.  Nebly,  Judge, 
presiding.  Heard  in  this  court  at  the  October  term,  1896.  Reversed  and 
remanded.    Opinion  filed  March  8,  1897. 

Statement  of  the  Case. 

This  suit  was  brought  in  debt.  A  declaration  containing 
two  counts  was  filed  upon  an  alleged  judgment  against 
appellee,  obtained  in  the  Circuit  Court  of  Washington 
County,  Virginia,  and  two  counts  upon  the  draft  or  bilb  of 
exchange  which  formed  the  basis  of  the  action  in  Virginia, . 
wherein  the  judgment  in  this  cause  declared  upon  was  ob- 
tained. The  appellee,  as  to  the  counts  upon  the  judgment,, 
pleaded  ntd  tid  record,  a  plea  setting  up  no  authority  for 
the  appearance  alleged  in  the  said  Virginia  suit,  and  the 
further  plea  that  the  judgment  in  Virginia  was  one  in  rem^ 
and  as  to  the  two  counts  upon  the  bill  of  exchange  itself, 
appellee  pleaded  payment  and  nil  debit. 

The  suit  in  Virginia,  wherein  the  alleged  judgment  was 
obtained,  was  an  attachment  suit  brought  against  appellee 
by  the  appellant.  The  Abingdon  Coal  &  Iron  Company 
of  Virginia,  was  joined  as  garnishee.  The  judgment  roll 
introduced  in  evidence  shows  that  service  was  had  upon  the 
defendant,  William  Kenefick,  the  appellee  herein,  by  publi- 
cation only;  personal  service  was  had  upon  the  Abingdon 
Coal  &  Iron  Railroad  Company. 
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Subsequently,  certain  attorneys  by  name  of  Ebea  & 
Peters,  of  Abingdon,  Virginia,  appeared  in  said  suit  on  be- 
half of  the  appellee,  and  moved  the  court  to  remand  the 
cause  to  rules,  upon  the  ground  that  the  publication  had 
not  matured.  This  appearance  of  the  appellee  in  that  cause, 
it  is  contended,  was  without  authority. 

A  jury  having  been  waived,  the  court  found  the  issues 
and  rendered  judgment  for  the  defendant. 

Edgab  Bbonson  Tolman,  attorney  for  appellant. 

GooDEicH,  Vincent  &  Bradley,  attorneys  for  appellee. 

Mr.  Justice  Waterman  delivered  the  opinion  of  the 
Court. 

Upon  the  trial  the  court  refused  to  hold  the  following 
propositions  of  law  tendered  by  the  plaintiff : 

"  Fifth.  The  court  holds  the  law  of  this  case  to  be  that 
the  plaintiff  is  not  required  to  elect  as  to  whether  he  will 
base  his  action  upon  the  judgment  offered  in  evidence  in 
this  case  or  the  bill  of  exchange  offered  in  evidence  in  this 
case,  but  he  may  declare  upon  and  offer  in  evidence  both  of 
said  supposed  causes  of  action,  and  if  entitled  to  recover 
upon  either  of  them,  judgment  should  be  rendered  in  his 
favor  upon  such  cause  of  action. 

Sixth.  The  court  holds  the  law  of  this  case  to  be  that  if 
the  judgment  offered  in  evidence  was  a  valid  judgment,  the 
plaintiff  should  recover  upon  such  cause  of  action,  but  if  the 
said  judgment  is  not  a  valid  judgment  in  personam  by  rea- 
son of  lack  of  jurisdiction  over  the  person,  as  claimed  by 
the  defendant  in  this  case,  that  then  the  rendition  of  such 
judgment,  being  a  judgment  in  rem  only,  for  want  of  juris- 
diction over  the  persons,  does  not  work  a  merger  of  the 
original  cause  of  action,  to  wit,  the  bill  of  exchange  offered 
in  evidence  herein.'' 

Either  there  was  or  was  net,  in  the  court  of  Virginia,  a 
valid  judgment  in  personam  against  appellee;  if  there  was  no 
such  judgment,  because  appellee  never  authorized  any  one 
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to  appear  for  him  in  said  cause,  then  the  claim  of  appellant 
against  appellee  upon  the  bill  of  exchange  remained  unaf- 
fected by  that  judgment. 

If  there  be  a  merger,  it  is  because  of  the  validity  of  such 
judgment. 

The  claim  of  appellant  is  not,  as  appellee  insists,  that  he, 
appellant,  "shall  have  his  cake  and  eat  it  too;"  but  that  if 
the  cake  has  not  been  eaten,  as  appellee  contends,  then  he, 
appellant,  still  has  it. 

The  court  ought,  therefore,  to  have  held  the  fifth  and 
sixth  propositions  of  law  tendered  by  the  plaintiflf.  Sucli 
refusal  shows  that  the  case  was  determined  upon  an  erro- 
neous theory;  and  the  judgment  must,  therefore,  be  reversed 
and  the  cause  remanded.  Kimball  &  Co.  v.  Doggett,  62  111. 
App.  528;  West  Chicago  Park  Comm'rs  v.  Kinkade,  64  111. 
App.  113. 

Reversed  and  remanded. 


Albert  J.  Geis  and  James  L.  Teronee  v.  William  A. 

Fowler. 

1.  Consideration— WTia/  Can  Not  be  Pleaded  aa  a  Failure  of —Set- 
Off.— The  consideration  for  a  note  which  had  been  assigned,  having  par- 
tially failed,  the  payee  requested  the  payor  to  honor  the  note,  offer ing  to 
make  an  allowance  on  another  note  due  at  a  later  date,  and  the  first 
note  was  accordingly  paid.  In  a  suit  on  the  second  note  by  an  assignee 
after  maturity,  it  vxls  held  that  these  facts  could  not  be  pleaded  as  fail- 
ure of  consideration  or  as  a  set-off,  but  that  they  were  admissible  under 
the  general  issue. 

Assnmpslt,  on  a  promissory  note.  Appeal  from  the  Superior  Court  of 
Ck)ok  Ck>unty;  the  Hon.  Nathaniel  C.  Sears,  Judge,  presiding.  Heard 
in  this  court  at  the  October  term,  1890.  Reversed  and  remanded..  Opin- 
ion filed  March  8,  1897. 

Wilbur  &  Hauze,  attorneys  for  appellants. 
G.  Frank  White,  attorney  for  appellee. 
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Mr.  Justice  Gary  delivered  the  opinion  of  the  Court. 

The  appellee  sued  the  appellants  upon  a  promissory  note 
given  for  paper.  -^ 

Upon  a  previous  purchase  they  had  given  and  paid  a  not^, 
of  which  the  consideration  had  partly  failed  by  reason  of 
defective  quality  of  the  paper,  but  which  note,  having  been 
discounted,  the  appellee  requested  the  appellants  not  to  let 
it  go  to  protest,  and  on  the  note  in  suit  the  damages,  by 
reason  of  the  defective  quality  of  the  paper,  which  was  the 
consideration  of  the  first  note,  should  be  allowed,  and  there- 
upon the  appellants  paid  the  first  note,  at  least  this  was  the 
defense  the  appellants  made,  but  the  court*  struck  it  out.  If 
this  was  a  defense  at  all,  it  was  admissible  under  the  gen- 
eral issue.  It  could  not  be  pleaded  as  failure  of  consider- 
ation, for  the  consideration  which  failed  was  of  the  other 
note. 

Nor  as  a  set-oflf,  for  the  transactions  were  all  between  the 
appellants  and  a  corporation  of  which  the  appellee  was 
president,  so  that  the  cross-demand  was  not  against  the 
plaintiff  in  this  suit,  nor  was  it  of  such  a  nature  as  is  pro- 
vided for  in  section  12  of  the  act  concerning  negotiable  in- 
struments. 

Payment,  accord  and  satisfaction,  release,  are  defenses 
admissible  under  the  general  issue. 

This  is  neither,  but  it  is  of  the  nature  of  them  in  respect 
that  it  is  matter  of  defense  accruing  by  virtue  of  the  agree- 
ment after  the  note  sued  upon  was  made,  and  especially  in 
.the  nature  of  accord  and  satisfaction,  in.  respect  that  the 
agreement  was  to  accept,  pro  tanto^  the  damages  under  the\ 
former  transaction  in  satisfaction  of  the  demand  upon  the  \ 
later  one.  The  objection  now  first  made  by  the  appellee, 
that  the  rule  by  which  the  damages  were  to  be  measured 
was  not  the  right  one,  is  not  in  order;  the  defense  was  re- 
jected as  being  wholly  inadmissible.  When  it  is  let  in  will 
be  the  time  to  determine  how  the  amount  of  it  shall  be  as- 
certained. Walbridge  v.  Kibbee,  20  Vt.  543,  is  very  much 
in  point. 

The  judgment  is  reversed  and  the  cause  remanded. 


I 


I 


First  District — October  Term,  1896.        47 

B.  F.  Startevant  Co.  v.  Sullivan. 


B.  F.  Sturterant  Co.  y.  D.  E.  Salli?aii. 

1.  Depositions— Improper  Opening  of-^How  Shottm  in  Court  of 
Appeal. — The  fact  that  a  deposition  was  opened  or  removed  from  the 
files  by  the  attorney  fur  one  of  the  parties,  can  be  made  to  appear  only 
by  a  bill  of  exceptions. 

2.  Appellate  Court  Practice— Cerfi/Ied  Copies  of  Orders,— -The  fil- 
ing of  a  certified  copy  of  a  general  order  for  the  opening  of  deposi- 
tions, does  not  bring  such  order  before  a  court  of  appeal;  that  can  be 
done  only  by  a  bill  of  exceptions. 

3.  Pleading — Leave  to  File  Additional  Pleas— Statute  of  Frauds,— 
The  granting  of  leave  to  file  additional  pleas  is  within  the  discretion  of 
the  court,  and  refusal  of  leave  to  plead  the  statute  of  frauds  is  seldom 
held  to  be  an  abuse  of  discretion. 

4.  Contempt— Improper  Opening  of  Deposition, — If  an  attorney  in 
a  suit  opens  a  deposition  in  such  suit  without  an  ordet  of  court  he  is 
guilty  of  contempt  and  may  be  dealt  with  accordingly. 

Assumpsit,  for  a  wrongful  discharge.  Appeal  from  the  Circuit  Court 
of  Cook  County;  the  Hon.  Thobcas  G.  Windes,  Judge,  presiding.  Heard 
in  this  court  at  the  October  term,  1896.  Affirmed.  Opinion  filed  March 
8,1897. 

Statement  of  the  Case. 

This  was  a  suit  in  assumpsit  brought  by  appellee  to 
recover  from  appellant  for  a  balance  claimed  to  be  due  under 
a  contract  of  hiring. 

The  plaintiff  claimed  to  have  been  employed  by  appel- 
lant as  a  draughtsman,  and  to  have  been,  before  the  expira- 
tion of  the  term  for  which  he  was  engaged,  without  cause, 
discharged. 

There  was  a  verdict  and  judgment  for  the  plaintiff,  from 
which  the  appellant,  a  corporation,  appeals. 

Geobge  Edmund  Fobs  and  William  J.  Candltsh,  attomevs 
for  appellant. 

D.  E.  SuLuvAN,  pro  se;  John  J.  McDannold,  of  counsel. 

Mb.  Justice  Waterman  delivered  the  opinion  of  the 
Court. 
A  deposition  read  in  evidence  by  the  plaintiff  is  said  by 
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appellant  to  have  been  cpened  before  the  trial;  this,  it  is 
alleged,  was  done  without  any  order  of  court.  Upon  the 
trial  the  defendant  objected  to  the  reading  of  the  deposition, 
on  the  ground  that  the  same  was  opened  and  removed  from 
the  files  by  the  plaintifTs  attorney  without  leave  of  court. 
If  the  plaintiff's  attorney  did  as  was  charged  in  the  objec- 
tion, he  was  guilty  of  a  contempt  of  court,  and  the  defendant 
might,  and  may  now,  move  to  have  him  dealt  with  therefor. 

If  we  were  to  presume  that  the  charge  contained  in  the 
objection  is  well  founded,  we  should  conjecture,  from  the 
action  of  the  court,  that  the  deposition  was  opened  under 
some  order  of  court  not  here  shown.  As  it  is,  there  is 
nothing  in  the  record  showing  that  the  deposition  was 
opened  or  removed  from  the  files  by  the  attorney  of  the 
plaintiff;  sucH  fact  could  be  made  to  appear  only  by  a  bill 
of  exceptions.     The  bill  of  exceptions  does  not  so  show. 

The  filing  by  appellee  of  a  certified  copy  of  a  general 
order  for  the  opening  of  depositions  does  not  bring  such 
order  before  us;  that  can  be  done  only  by  a  bill  of  except- 
ions. 

We  find  no  error  as  to  the  admission  or  rejection  of  evi- 
dence, or  any  such  as  to  the  giving  or  refusal  of  instructions 
as  would  justify  the  reversal  of  the  judgment. 

The  granting  of  leave  to  file  additional  pleas  is  within 
the  discretion  of  the  court.  The  refusal  of  leave  to  plead 
the  statute  of  frauds  is  seldom  held  to  be  an  abuse  of  dis- 
cretion,  and  was  not  in  this  case. 

"We  are  not  called  upon  to  say  that  the  preponderance  of 
the  evidence  was  with  the  plaintiff;  we  simply  find  that  the 
verdict  was  not  so  manifestly  opposed  to  the  evidence  that 
it  must  be  set  aside. 

The  judgment  of  the  Circuit  Court  is  affirmed. 


Jolin  H.  HoHst  y.  Charles  Bruse  et  al. 

1.  Conclusions— Sfafemcni  tJiat  Defendant  is  Indebted  to  Plaintiff, 
—A  statement  by  a  witness  that  the  defendant  is  indebted  to  the  plaintiff 
in  a  certain  amount  is  a  mere  conclusion  and  will  not  support  a  judg- 
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Qient  in  the  plaintifiTs  favor.    Such  a  conclusion  should  be  supported  by 
a  narrative  of  facts. 

2.  Appellate  Court  Practice— J2««r«ri  of  Orders  or  Judgments.— 
A  motion  was  made  to  set  aside  a  judgment,  an  appeal  was  allowed 
form  an  order  overruling  such  motion  and  the  bond  recited  an  appeal 
from  the  judgment  HeJd,  that  whether  the  order  should  be  reversed 
with  directions  to  grant  the  motion,  or  the  judgment  be  reversed,  was  but 
a  question  of  form,  and  the  latter  course  being  the  simplest  was  adopted. 

Transerlpt,  from  a  justice  of  the  peace.  Appeal  from  the  Circuit 
Court  of  Cook  County;  the  Hon.  EIdward  F.  Dunne,  Judge,  presid- 
ing. Heard  in  this  court  at  the  October  term,  1896.  Reversed  and 
remanded.    Opinion  filed  March  8,  1897. 

Samuel  J.  Howe  and  B.  M.  Munn,  attorneys  for  appel- 
lant. 

I.  T.  Green  ACRE,  attorney  for  appellees. 

Mr.  Justice  Gary  delivered  the  opinion  of  the  Couft. 

July  10,  1896,  on  an  ex  parte  trial  of  an  appeal  from  a 
justice,  the  appellees  recovered  a  verdict  and  judgment 
against  the  appellant  for  $146.  During  the  term  the  appel- 
lant moved  to  set  aside  the  judgment  and  verdict,  and  the 
bill  of  exceptions  taken  to  the  overruling  of  the  motion 
recites  that  on  that  ex  parte  trial,  "Allen  C.  Howes,  being 
first  duly  sworn,  testified :  '  My  name  is  Allen  0.  Howes; 
the  defendants  are  indebted  to  the  plantiffs  in  the  sum  of 
$146  for  lumber  sold  by  the  plaintiffs  and  delivered  for  use 
upon  the  building  of  the  defendant  John  H.  Hollst,'  which 
was  all  of  the  testimony  heard  on  the  trial  of  this  cause." 

The  first  point  made  in  the  motion  was,  "  that  the  ver- 
dict was  not  supported  by  the  evidence,"  which  point  was 
well  taken. 

The  statement  by  the  witness  that  "  the  defendants  are 
indebted  to  the  plaintiffs"  is  not  of  a  fact,  but  of  a  mere 
conclusion.    Munson  v.  Farwell,  16  111.  App.  365. 

That  conclusion  is  supported  by  no  narative  of  facts.  To 
whom  the  lumber  was  sold  and  delivered  is  not  shown. 

The  motion  should  have  been  sustained. 

The  record  states  that  the  appeal  w^ts  allowed  from  the 
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order  overruling  the  motion,  and  the  bond  recites  an  appeal 
from  the  judgment.  Had  any  objection  been  niade  to 
the  bond,  such  objection  could  have  been  removed  by  amend- 
ment.    Sec.  70  Practice  Act. 

The  order  was  a  final  order,  and  it  and  the  judgment 
were  of  the  same  term. 

Whether  we  reverse  the  order  with  directions  to  grant 
the  motion,  or  reverse  the  judgment,  is  but  form,  and  the 
latter  course  »being  the  simplest  we  will  adopt  it,  as  was 
done  in  the  case  cited. 

By  reference  to  People  v.  Gary,  105  111.  264,  it  will  be 
seen  that  in  Munson  v.  Farwell  the  motion  must  have  been 
denied  several  terms  after  the  judgment  was  entered. 

There  is  a  probable  conjecture  that  one  Rose  is  a  neces- 
say  party  to  this  suit,  under  Sec.  29  of  the  3i£echanic's  Lien 
Act,  or  Sec.  37  of  the  act  of  1874,  and  that  it  is  now  too 
late  to  bring  him  in,  and  the  suit  must  fail. 

The  judgment  is  reversed  and  the  cause  remanded. 


Cyrus  S.  Morehouse  v.  Allen  Lester  Fowler. 

1.  Pleading — Th£  Rule  Requiring  Certainty  in  Pleas  Applied, — The 
defendant  in  a  suit  brought  by  the  assignee  of  a  promissory  note  filed  a 
plea  alleging  that  he  had  executed  a  lease  of  certain  premises  to  the 
payee  of  the  note;  that  payment  of  part  of  the  rent  provided  for  had 
been  released;  that  desiring  to  assign  the  lease  as  originally  executed  he 
had  made  the  note  sued  on  in  consideration  of  an  agreement  of  the  payee 
to  pay  the  rent  provided  for  by  the  lease,  and  to  perform  its  covenants; 
that  the  lease  had  been  assigned;  that  the  plaintiff  knew  these  facts 
when  he  purchased  the  note,  and  that  the  payee  had  failed  to  pay  the 
rent  provided  for  by  the  lease  or  to  perform  its  covenants.  The  plea 
failed  to  show  that  the  lessee  had  notice  to  whom  he  should  pay  the 
rent  or  to  state  the  nature  of  the  covenants  which  he  had  failed  to  per- 
form. Heldf  that  the  plea  was  uncertain  and  insufficient  and  that  a 
demurrer  was  properly  sustained. 

2.  Same — Failure  of  Consideration  Under  the  General  Iseue, — In  an 
action  on  a  promissory  note,  where  the  common  counts  are  contained 
in  the  declaration,  if  the  note  is  read  in  evidence  under  the  common 
counts,  the  defense  of  a  want  or  failure  of  oonsidoration  may  be  shown 
under  the  general  issue. 
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Assampsit,  on  a  promissory  note.  Appeal  from  the  Superior  Court  of 
Cook  County;  the  Hon.  Jonas  Hutchinson,  Judge,  presiding.  Heard  in 
this  court  at  the  October  term,  1896.  Affirmed.  Opinion  filed  March  8, 
1897. 

Statement  of  the  Case. 

This  suit  was  commenced  on  the  10th  day  of  January,  A. 
D.  1896,  by  filing  a  praecipe  in  the  Superior  Court  of  Cook 
County. 

On  the  24th  day  of  January,  1896,  a  declaration  was  filed 
containing  a  special  count,  in  which  was  set  out  the  instru- 
ment sued  upon;  also  the  common  counts. 

The  instrument  sued  upon  is  as  follows : 

"$350.  Chicago,  Illinois,  October  5,  1805. 

January  1, 1896,  after  date,  I  promise  to  pay  to  Lucy  E. 
Jordan,  three  hundred  and  fifty  dollars,  payable  at  Chicago, 
Illinois,  value  received. 

C.    S.    MOEEHOUSE." 

Indorsed  on  baok  of  the  note : 

"  Pay  to  the  order  of  Allen  Lester  Fowler. 

Lucy  E.  Jordan.'* 

TVm.  E.  O'Neill,  attorney  for  appellant. 
Masterson  &  Haft,  attorneys  for  appellee. 

Mr.  Justice  Waterman  delivered  the  opinion  of  the 
Court. 

Appellant  filed  a  special  plea,  in  effect,  that  July  31, 1895, 
he,  as  owner  of  the  hotel  Alabama,  leased  the  same  for  $350 
per  month;  that  afterward  he  agreed  to  temporarily  reduce 
this  rent  to  $200  per  month.  That  thereafter,  while  the 
lease  was  in  force,  he  went  to  the  lessees  and  agreed  with 
them  that  if  they  would  pay  the  person  to  whom  he  "  was 
about  to  sell  or  had  sold  said  premises,"  the  full  amount  of 
the  rent,  viz.,  $350,  and  perform  all  other  covenants  in  said 
lease,  he  would  pay  said  lessees  the  sum  of  $700;  and  there- 
upon, in  consideration  that  said  lessees  would  perform  the 
covenants  in  the  said  lease  mentioned,  appellant  executed 
two  notes  for  $350  each,  one  of  which  is  the  note  in  suit 
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That  said  lessees  have  failed  to  perform  the  covenants  of 
said  lease,  and  have  failed  to  pay  the  rent  provided  therein, 
as  they  agreed  to  do,  by  reason  whereof  the  consideration 
of  said  note  has  wholly  failed.  All  of  which  was  known  to 
the  plaintiflf  when  he  purchased  said  note. 

A  special  demurrer  to  this  plea  was  sustained,  and  a  judg- 
ment in  the  sum  of  $351.17  entered  for  the  plaintiflf. 

The  sustaining  of  the  demurrer  to  this  plea  is  said  to 
have  been  error. 

The  plea  in  question  fails  to  show  who  the  person  is  to 
whom  appellant,  as  the  plea  states,  sold  the  premises,  or 
that  the  lessees  had  notice  to  whom  they  should  pay  the 
rent,  and  thus  could  pay.  Nor  does  the  plea  set  forth  the 
covenants  of  the  lease,  and  thus  apprise  the  plaintiflf  of  the 
nature  of  the  covenants  which  the  lessees  failed  to  perform. 
The  plaintiflf  was  not  a  party  to  the  lease  or  covenants,  and 
consequently  is  not  in  this  suit  to  be  presumed  to  have  notice 
of  such  covenants. 

It  is  a  fundamental  rule  of  pleading,  that  a  special  plea 
in  bar  must  be  certain,  and  that  whatever  is  alleged  in 
pleading  must  be  alleged  with  certainty.  Stephens  on 
Pleading,  9th  Aul  Ed.,  132  and  384;  Chitty  on  Pleading, 
16th  Am.  Ed.,  Vol.  1,  p.  560;  1  Saunders,  271,  note  1. 

Greater  certainty  is  sometimes  required  in  a  plea  in  bar 
than  in  a  declaration.  As  in  debt  or  bond  conditioned  for 
the  performance  of  several  special  things,  the  defendant 
pleaded  ^^ performanit  omnia^^  eta  Upon  demurrer,  this 
was  adjudged  insuflBcient,  "for  the  particulars  being  ex- 
pressed in  the  condition,  he  ought  to  plead  each  particularly 
by  itself."    Wimbledon  v.  Holdriss,  1  Lev.  303. 

So  in  debt  on  bond  conditioned  for  the  payment  of  thirty 
pounds  to  H.  S.,  J.  S.  and  A.  S.,  when  they  should  come  to 
the  age  of  twenty-one  years,  the  defendant  pleaded  that  he 
paid  those  sums  as  they  came  of  age;  the  plaintiflf  demurred 
because  the  plea  did  not  set  forth  when  they  became  of  age 
and  the  certain  times  of  payment;  which  demurrer  was  sus- 
tained because,  as  Lord  Coke  said,  "  he  ought  to  plead  in 
certainty  the  time,  place  and  manner  of  the  performance  of 
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the  condition,  so  that  a  certain  issue  may  be  taken."  Hal- 
sey  V.  Carpenter,  Cro.  Jac.  359. 

The  plea  under  consideration  gave  to  the  plaintiff  no 
information  as  to  what  the  covenants  were  which  the  lessees 
had  failed  to  perform;  he  was  left  in  ignorance  of  what  the 
issue  was  which  he  was  called  upon  to  join  in  and  try. 

Had  issue  been  joined  on  this  plea,  it  might  have  been 
held  good  after  verdict.  Chitty  on  Pleading,  Vol.  1,  661, 
16th  Am.  Ed.;  Moore  v.  Jones,  16  Ld.  Kaymond,  1539; 
Baynon  v.  Battey,  8  Bing.  256. 

The  demurrer  was  properly  sustained. 

Where,  in  an  action  upon  a  promissory  note,  the  common 
counts  are  contained  in  the  declaration,  if  the  note  is  read 
in  evidence  under  the  common  counts,  the  defense  of  a 
want  or  total  failure  of  consideration  may  be  shown  under 
the  general  issue.     Wilson  et  al.  v.  King,  73  111.  232-236. 

In  the  present  case,  the  common  counts  were,  with  a 
special  count  upon  the  note,  set  forth  in  the  declaration. 

The  proceedings  upon  the  trial  are  not  shown,  there 
being  no  bill  of  exceptions. 

For  aught  that  appears,  the  note  in  question  was  offered 
and  received  in  evidence  only  under  the  common  counts,  in 
which  case  the  defendant  could  have  shown  that  there  had 
been  a  total  failure  of  the  consideration  for  which  the  note 
was  given. 

The  judgment  of  the  Circuit  Court  is  affirmed. 


West  Chicago  St.  R.  B.  Co.  v.  Mamie  Reddy. 

1.  Cross-Examination— A«  to  the  Cause  Producing  a  Partvcutar 
Result, — Where*  a  witness  has,  expressly  or  by  inference,  stated  the 
cause  of  a  result,  whether  other  causes  contributed  to  the  result,  is  a 
proper  inquiry  on  cross-examination,  and  the  fact  that  such  inquiry 
relates  to  matters  not  pleasant  to  reveal,  can  not  be  considered. 

a.  Same— A«  to  Details  of  Treatment  by  Physician,— A  physician 
testified  that  he  had  been  the  attending  physician  of  a  person  suing  for 
personal  injuries  from  the  time  the  injuries  were  received,  and  that  he 
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had  seen  her  over  200  times,  and  also  stated  facts  relating  to  her  condi- 
tion at  different  times,  and  to  his  treatment.  Held,  that  it  was  proper,  on 
cross-examination,  to  ask  what  the  whole  treatment  had  been,  and  for 
what  ailments. 

3.  Appellate  Court  FBAcncE— Citation  of  Authorities,  —This  court 
will  not  usually  make  points  not  made  by  the  appellant,  but  if  a  mate- 
rial point  is  made  it  will  be  considered,  although  it  may  not  be  supported 
by  the  citation  of  authorities. 

Trespass  on  the  Case,  for  personal  injuries.  Appeal  from  the  Circuit 
Court  of  Cook  County;  the  Hon.  Charles  G.  Neelt,  Judge,  presiding. 
Heard  in  this  court  at  the  October  term,  1806.  Reversed  and  remanded. 
Opmion  filed  March  8,  1897. 

Egbert  Jamieson  and  John  A.  Eose,  attorneys  for  appel- 
lant. 


Case  &  Hooan,  attorneys  for  appellee;  William  P.  Black, 
of  counsel. 

Mb.  Justice  Gary  delivered  the  opinion  of  the  Court. 

This  is  an  action  by  the  appellee  for  damages  on  account 
of  personal  injury. 

Among  the  points  urged  for  a  reversal  is,  that  the  court 
refused  to  permit  proper  cross-examination  of  the  appellee 
and  her  witness,  as  to  other  ailments  than  such  as  could 
have  resulted  from  the  injury  complained  of  in  this  suit. 
Their  examinations  in  chief,  so  far  as  relates  to  the  question 
being  considered,  were  for  the  manifest  purpose  of  con- 
vincing the  jury  that  what  her  physician  called  her  "  bad 
general  condition,"  and  for  which  he  treated  her  for  several 
months,  was  attributable  to  a  cause  for  which  she  held  the 
appellant  responsible;  and  yet  in  cross-examining  by  neither 
of  them  was  the  appellant  permitted  to  prove  that  her ''  bad 
general  condition "  was  in  any  part  attributable  to  causes 
for  which  the  appellant  was  not  responsible.  The  injur}^ 
was  December  3,  1892.  The  appellee  testified  that  she 
returned  to  her  work  for  six  or  seven  weeks  in  the  summer 
of  1894,  and  that  was  the  only  time  she  had  worked  since 
the  injury;  that  she  had  tried  to  work  about  the  house,  but 
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was  not  able  to.  The  appellee  seems  to  claim  that  nothing 
occurring  to  her  before  or  after  the  injury  can  be  the  subject 
of  cross-examination,  unless  that  thing  had  been  specifically 
referred  to  in  the  direct  examination,  notwithstanding  that 
the  apparent  purpose  of  such  evidence  in  chief  was  to  prove 
that  her  enfeebled  health,  after  the  injury,  was  whoUy  due 
to  the  particulars  mentioned  in  such  evidence  in  chief. 

The  rule  is  not  so  narrow.  The  appellee  quotes  from 
Hansen  v.  Miller,  145  111.  538,  that  '^  cross-examination  of  a 
witness  should  be  confined  to  matters  to  which  he  has  testi- 
fied on  his  direct  examination,"  and  in  the  first  case  in 
which  the  question  arose  in  this  State,  substantially  the 
same  language  was  used.     Stafford  v.  Fargo,  35  111.  481. 

But  the  same  ^'  matters  "  may  be  of  particulars  not  alluded 
to  before,  as  in  Am.  Ex.  Co.  v.  Haggard,  37  111.  465,  where 
a  witness  for  the  company  having  proved  a  custom  of  drivers, 
as  to  delivering  parcels  and  getting  receipts,  was  required 
to  state  the  particular  custom  of  one  driver  to  steal. 

There  has  been  no  occasion  in  this  State  to  consider  nicely 
the  terms  of  the  rule  which  are  accurately  stated  by  Green- 
leaf,  Vol.  1,  Sec.  445,  as, "  that  a  party  has  no  right  to  cross- 
examine  any  witness,  except  as  to  facts  and  circumstances 
connected  with  the  matters  stated  in  his  direct  examination." 
Where  any  witness  has  expressly,  or  by  inference,  stated  the 
cause  of  a  result,  whether  other  causes  contributed  to  the 
result,  is  a  proper  inquiry  on  cross-examination.  Wilson  v. 
Wager,  26  Mich.  452,  is,  in  principle,  in  point. 

Whether  stich  inquiry  relates  to  matter  not  pleasant  to 
reveal  is  not  to  be  considered. 

The  counsel  of  the  ap]3ellee  in  their  brief,  calling  atten- 
tion to  the  fact  that  the  ap]3el]ant  had  cited  no  authority 
upon  this  point — though  making  the  point — says  :  "  We 
understand  that  under  this  rule  (the  rule  of  this  court  as  to 
briefs)  no  questions  of  law  are  entitled  to  consideration 
which  are  not  accompanied  by  '  tlje  authorities  in  support 
thereof;'  "  which  is  in  effect  to  say,  that  a  good  point,  not 
supported  by  citation  of  authority,  is  to  be  overruled,  how- 
ever familiar  to  the  court  may  be  the  law  upon  the  subject. 
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That  the  court  will  not  usually  make  points  not  made  by  the 
appellant  is  true,  but  if  a  material  point  is  made,  the  pro- 
fession expects  the  court  not  only  to  pass  upon  the  point, 
but  to  give  a  satisfactory  reason  for  its  decision;  and  very 
seldom,  upon  a  question  of  general  interest,  is  the  reason 
given  by  the  court,  merely  in  the  nature  of  a  quotation 
from  the  brief  of  the  counsel  on  either  side. 

Her  physician  had  testified  to  many  particular  fractures 
and  bruises  of  her  person,  that  he  had  been  her  attending 
physician  from  about  thirty-six  hours  after  the  injury  to  the 
time  he  was  testifying,  that  about  the  end  of  two  months 
she  was  in  bad  general  conditi9n,  that  for  months  he 
treated  her  for  that  with  fairly  good  results;  that  as  her 
physician,  at  her  house  or  at  his  office,  he  had  seen  her,  he 
thought,  over  200  times. 

Upon  this  the  appellant  was  entitled,  upon  cross-examina- 
tion, to  know  what  the  whole  treatment  had  been,  and  for 
what  ailments,  as  ^^  facts  and  circumstances  connected  with 
the  matters  stated  in  "  the  direct  examination.  Such  cross- 
examination  would  have  been  upon  "  the  subject  of  the 
examination  in  chief."  Sullivan  v.  N.  Y.,  L.  E.  &  W.  E.  R, 
175  Pa.  St.  361;  Evans  v.  Murphy  Varnish  Co.,  59  111. 
A  pp.  87. 

This  error  is  fatal  and  it  is  unnecessary  to  consider  other 
features  of  the  case,  which  may  never  be  presented  again. 
Lynch  v.  Free,  66  K  W.  Kep.  (Minn.)  973. 

The  judgment  is  reversed  and  the  cause  remanded. 


Eleanor  A.  Allan  t.  Foreman  Brothers. 

1.  Appellate  Court  'Practice— Where  no  Exception  vxm  Taken  to 
a  Ruling  of  the  Trial  Courf..— Where  an  abstract  filed  in  this  court  does 
not  show  that  an  exception  was  taken  to  the  ruling  of  the  trial  court, 
which  is  complained  of,  the  judgment  will  be  affirmed. 

Transcript^  from  a  justice  of  the  peace.  Appeal  from  the  County 
Court  of  Cook  County;  the  Hon.  Orrin  N.  Carter,  Judge,  presiding. 
Heard  in  this  court  at  the  Ck:tober  term,  1896.  Affirmed.  Opinion  filed 
March  8, 1897. 
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J.  Edwards  Fay,  attorney  for  appellant. 
No  appearance  for  appellee. 

Mr,  Justice  Waterman  delivered  the  opinion  of  the 
Court. 

This  is  an  appeal  from  an  order  of  court  denying  appel- 
lant's motion  to  set  aside  an  order  dismissing  an  appeal 
taken  from  a  judgment  rendered  by  a  justice  of  the  peace. 

If  Eleanor  A.  Allan  had  a  complete  defense  to  the  whole 
of  the  said  suit,  no  reason  for  her  not  filing  an  affidavit  so 
stating,  is  perceived. 

The  abstract  here  filed  does  not  show  that  any  exception 
was  taken  to  the  ruling  of  the  court  below,  and  its  order  is 
affirmed. 
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North  Chicago  St.  B.  B.  Co.  v.  Frank  6.  Dudgeon. 

1.  FKLLOW-SERVANTS—iS^ree^  Car  Cretos, — A  conductor  on  a  street 
car  is  a  fellow-servant  of  a  gripnian  and  another  conductor  who  are  in 
charge  of  another  car  in  the  same  train. 

2.  Negligence — Of  Independent  Contractor. — A  street  car  company 
is  not  liable  for  injuries  caused  by  the  negligence  of  a  contractor  who 
was  engaged  in  repairing  the  pavement  in  the  part  of  the  street  used  by  it. 

Trespass  on  the  Case,  for  personal  injuries.  Appeal  from  the  Su- 
perior Court  of  Cook  County;  the  Hon.  Praup  Stein,  Judge,  presiding. 
Heard  in  this  court  at  the  October  term,  1896.  Reversed  and  .remanded. 
Opinion  filed  March  8,  1897. 

Egbert  Jamikson  and  John  A.  Eosb,  attorneys  for  appel- 
lant. 

E.  S.  CuMMiNGS,  attorney  for  appellee. 

Mb.  Presiding  Justice  Shepard  delivered  the  opinion 
OF  the  Court. 

The  appellee  was  a  conductor  on  a  cable  train  of  the 
appellant  going  north  on  North  Clark  street,  at  about  nine 
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o'clock  in  the  evening  of  October  20,  1892.  The  train  con- 
sisted of  a  combination  passenger  and  grip  car,  and  one 
trailer.  He  had  charge  of  the  trailer,  and  another  conduc- 
tor, named  Parker,  had  charge  of  the  grip  car,  and  the  two, 
together  with  the  gripman,  constituted  the  crew  of  the  train. 

When  the  train  reached  a  point  near  Ogden  Front,  it  was 
met  by  another  train  going  south  with  orders  for  the  crew, 
of  which  appellee  was  one,  to  leave  the  north  bound  train 
and  take  charge  of  the  south  bound  one.  At  such  point, 
paving  repairs  were  being  made  by  appellant,  through  its 
contractors  for  that  purpose — Farwell  *&  O'Day  —  and  a 
large  amount  of  paving  stones,  gravel  and  other  material 
for  paving,  was  piled  in  the  street  alongside  the  railway 
tracks,  rendering  it  difficult  to  get  aboard  the  south  bound 
train. 

It  became  the  duty,  under  his  orders,  for  the  appellee  to 
take  charge  of  the  south  bound  trailer,  which  was  an  open,  or 
summer  car,  with  a  foot-board  extending  along  its  entire 
sides.  That  south  bound  train  was  made  up,  as  the  north 
bound  one  was,  of  a  combination  grip  car  and  one  trailer. 

To  reach  his  car  on  the  south  bound  train,  which  was  the 
trailer,  the  appellee  left  the  north  bound  train,  and  passed 
over  the  track,  and  in  front  of  the  grip  car  of  the  south 
bound  train.  He  then  walked  along  outside  of  the  stone 
piles  to  a  point  opposite  the  rear  of  the  south  bound  trailer, 
but  finding  it  difficult,  because  of  the  stone  piles,  to  board 
the  car  at  that  place,  he  retraced  his  steps  toward  the  front 
end  of  the  trailer,  and  there  at  a  place  where  the  stones 
were  not  piled  so  high  and  close  to  the  car,  and  where  there 
Avas  room  to  step  over  the  stones  to  the  ground  between 
them  and  the  car,  he  stepped  over  and  started  to  get  on  the 
foot-board  of  the  trailer.  He  was  carrying  his  register 
under  his  left  arm,  and  took. hold,  with  his  right  hand,  of 
the  handle  on  the  front  dash-board,  and  stepped  upon  the 
foot-board  with  his  left  foot.  At  that  moment  the  train 
started  forward  and  his  hold  was  loosened  and  he  fell,  or 
was  thrown,  against  the  stones,  and  rolled  back  under  the 
foot-board,  which  passed  over  him,  lying  lengthwise,  its 
full  length  before  the  train  could  be  stopped. 


First  District — October  Term,  1896.       69 

North  Chicago  St.  R.  R.  Co.  v.  Dudgeon. 

Either  by  the  fall,  or  by  the  foot-board,  or  both,  appellee 
was  badly  injured,  and,  probably,  permanently  so. 

The  record  presents  two  controlling  questions,  both  of 
which,  under  the  evidence,  must  be  decided  against  the 
appellee. 

The  first  one  is,  was  the  accident  due  to  the  fault  of  a 
fellow-servant  of  appellee  ?  It  will  not  be  denied  that  both 
the  conductor  of  the  grip  car  and  the  gripman  were  fellow- 
servants  of  the  appellee.  EoUing  Mill  Co.  v.  Johnson,  114 
111.  67. 

There  was  no  contradiction  of  the  testimony  of  the  grip- 
man  that  the  conductor  of  his  car  told  him  to  go  ahead, 
and  that  he  started  the  train  because  of  such  order. 

The  negligence  in  that  regard,  and  it  can  not  be  claimed 
that  appellee  was  thrown  except  by  the  starting  of  the 
train,  was  plainly  the  negligence  of  a  fellow-servant  of 
appellee,  for  which,  under  the  law,  the  appellant  is  not 
liable. 

But  it  is  insisted  that  the  appellant  is  liable  because  the 
proximate  cause  of  the  accident  consisted  in  the  stones  being 
piled,  as  they  were,  alongside  of  the  track.  And  the  argu- 
ment is  that  had  the  stones  not  been  there,  appellee  having 
been,  under  the  evidence,  thrown  away  from  the  car,  he 
would  have  rolled  into  the  street  instead  of  being  forced 
back  under  the  foot-board,  by  the  stones,  upon  the  principle 
that  where  the  negligence  of  the  master  (in  piling  the  stones 
in  the  street)  is  combined  with  the  negligence  of  a  fellow- 
servant  in  producing  an  injury,  and  neither  is  the  efficient 
cause  alone,  the  master  as  well  as  the  servant  is  liable.  Pull- 
man Palace  Car  Co.  v.  Laack,  143  111.  242. 

Perhaps,  considering  the  time  at  our  disposal,  it  is  enough 
in  answer  to  that  proposition  to  say  that  there  is  no  evi- 
dence that  the  stones  against  which  apellee  was  thrown, 
were  placed  there  by,  or  belonged  to,  the  appellant.  The 
stong  presumption  is  that  they  were  put  there  by,  and 
belonged  to,  Farwell  &  O'Day,  who  were  independent  con- 
tractors with  the  appellant  to  do  the  paving. 

Under  the  evidence  there  can  be  no  serious  contention 
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but  that  Farwell  &  O'Day  were  independent  contractors 
with  the  appellant  for  doing  the  paving,  and  that  appel- 
lant's only  concern  with  the  job  was  to  see  that  the  work 
was  done  properly  by  the  contractors.  If  appellant,  and 
not  Farwell  &  O'Day,  owned  the  material,  it  lying  in  a  pub- 
lic street,  it  was  incumbent  upon  appellee  to^show  it.  Not 
having  done  so,  we  are  bound  to  hold  that  the  placing  of 
the  stones  where  they  were  was  only  subsidiary  to  the  per- 
formance of  the  job  undertaken  by  the  contractors,  and  the 
city  authorities  not  objecting  to  the  stones  being  piled  in 
the  street,  the  appellant  had  no  right  to  do  so;  nor  was  it  a 
natural  contingency  which  the  appellant  was  required  to 
anticipate  or  provide  against. 

The  principle  is  clearly  and  elaborately  laid  down  in  C. 
C.  Ey.  Co.  V.  Hennessy,  16  111.  App.  153. 

There  is  but  little,  if  anything,  in  the  record  upon  which 
the  judgment  can  stand,  and  it  is  therefore  reversed  and  the 
cause  remanded. 


Maurice  Weill  v.  P.  H.  Cornell. 

1.  EvroENCE — Objections  to^  SJiouUd  be  iS[p€ct/lc. —Specific  objections 
should  be  made  m  the  trial  court  to  the  introduction  of  evidence  if  the 
propriety  of  its  introduction  is  to  be  questioned  on  appeal. 

Assumpsit,  on  a  contract  of  employment.  Appeal  from  the  Circuit 
Court  of  Cook  County;  the  Hon.  Richard  W.  Clifford,  Judge,  presiding. 
Heard  in  this  court  at  the  October  term,  1896.  Affirmed.  Opinion 
filed  March  8,  1897. 

» 

Statement  of  the  Case. 

This  is  an  appeal  from  a  judgment  against  the  appellant 
(defendant  below)  on  a  certain  alleged  contract  of  employ- 
ment. 

Martin  J.  Isaacs,  attorney  for  appellant 
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WxLBER,  Eldridgb  ife  Aldbn,  attomevs  for  appellee. 

Mb.  Justiob  Waterman  delivered  the  opinion  of  the 
Court. 

The  principal  contention  of  appellant  is,  that  a  witness 
TTas  improperly  permitted  to  testify  to  the  contents  of  a 
written  contract  of  employment. 

Appellant's  objection  U>  such  testimony  was  general  only. 

The  objection  should  have  been  specific;  the  matter  of 
the  testimony  was  competent.  Norton  v.  Dow,  5  Gil.  459; 
Swift  V.  Whitney,  20  111.  144;  Wright  v.  Smith,  82  111. 
527;  Cox  v.  Gerkin,  38  IlL  App.  340;  Conwav  v.  Case,  22 
111.  127. 

The  judgment  of  the  Circuit  Court  is  affirmed. 


John  W.  Conroy  and  Nelson  Spalding  t.  Barbara  A. 

Townsend. 

1.  Pleading — Evidence  Need  Not  be  Stated.— The  facts,  not  the  evi- 
dence of  them,  are  tobe  statid  in  the  declaration. 

2.  Malicious  Prosecution — Signing  Complaint  Not  Necessary. — 
Two  may  join  in  charging  a  person  with  crime,  though  but  one  sign  the 
complaint. 

8.  Same — Identity  of  Plaintiff  and  Person  Prosecuted. — Whether  a 
person  suing  for  malicious  prosecution  was  the  person  against  whom  the 
prosecution  was  directed,  is  matter  of  evidence,  whatever  may  be  the 
name  in  the  complaint  and  warrant. 

Trespass  on  the  Case,  for  malicious  prosecution .  Appeal  from  the 
Circuit  Ck>urt  of  Cook  County;  the  Hon.  Frank  Baker,  Judge,  presid- 
ing. Heard  in  this  court  at  the  October  term,  1896.  Affirmed.  Opin- 
ion filed  March  8,  1897. 

B.  M.  Shaffneb,  attorney  for  appellants. 

Edwabd  H.  MoreiSj  attorney  for  appellee. 

Mb.  Justiob  Gaby  dblivebbd  the  opinion  of  the  Court. 
The  real  question  here  is,  whether  the  appellants  mali- 
ciously, and  without  probable  cause,  prosecuted  the  appellee 
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upon  a  charge  that  she  had  threatened  to  kill,  and  to  do 
great  bodily  injury  to  the  appellant  Spalding. 

The  language  of  the  declaration  as  to  their  joint  action 
is,  that  they,  before  a  justice,  "charged"  her  with  the 
oflfense.  The  evidence  on  her  part  was  that  the  appellants 
were  together  at  the  office  of  the  justice — that  Spalding 
swore  to  the  complaint — that  Conroy  gave  the  warrant 
thereon  and  a  dollar  to  the  constable,  and  went  with  him 
and  pointed  out  the  appellee  as  the  person  to  be  arrested.  In 
the  complaint  and  warrant  Mrs.  J.  Pointer  was  designated 
as  the  person  against  whom  the  prosecution  was  directed, 
by  which  name  of  Pointer  the  appellee  was  often  called, 
having  had  a  former  husband  of  that  name. 

In  all  this  there  is  no  variance.  The  facts,  not  the  evi- 
dence of  them,  are  to  be  stated  in  the  declaration. 

Two  may  join  in  charging  a  person  with  crime,  though 
but  one  sign  the  complaint.  14  Am.  &  Eng.  Ency.  of 
Law,  38. 

Whether  the  appellee  was  the  person  against  whom  the 
prosecution  was  directed  was  matter  of  evidence,  whatever 
the  name  in  the  complaint  and  warrant. 

If  the  jury  paid  any  attention  to  the  voluminous  instruc- 
tions they  had  a  fair  presentation  of  all  the  law  applicable 
to  the  case  before  them  as  a  guide,  and  it  is  unnecessary  to 
spend  time  and  occupy  space  upon  a  subject  so  familiar. 

The  evidence  was  conflicting.  If  any  of  it  was  to  be 
believed,  the  jury  were  to  determine  what.  The  damages, 
$300,  are  not  extravagant  for  a  case  where  a  woman  is 
plaintiff  in  an  action  in  which  vindictive  damages  may  be 
awarded.    The  judgment  is  affirmed. 


Lneins  B.  Mantonya  v.  Martin  Emerich  Ontfltting  Co. 

1.  Chattel  Mortgages— For  Purchase  Jfotiey.— The  section  of  the 
statute  providing  that  no  chattel  mortgage  executed  by  a  married  man 
or  woman,  on  household  goods,  shall  be  valid  unless  joined  in  by  the 
husband  or  wife,  has  no  application  to  a  mortgage  to  secure  the  pur- 
chase money  of  the  goods  upon  which  it  is  given. 
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2.  Measure  op  Damages — In  Suit  by  Mortgagee  for  Wrongful  Con- 
version.— ^The  measure  of  damages  in  an  action  of  trover,  brought  by  a 
mortgagee,  is  the  amount  of  the  mortgage  lien  not  exceeding  the  value 
of  the  property. 

3.  Evidence— 3forf ^0(768  Admissible  to  SIiow  Amount  Due, — A  chattel 
mortgage  may  be  considered  as  evidence  of  the  amount  Due  from  the 
mortgagor  to  the  mortgagee. 

Trover,  for  the  wrongful  taking  of  property  under  a  distress  war- 
rant. Appeal  from  the  Circuit  Court  of  Cook  County;  the  Hon.  Rich- 
ard W.  Clifford,  Judge,  presiding.  Heard  in  this  court  at  the  Octo- 
ber term,  1896.    Affirmed.    Opinion  filed  March  8,  1897. 

Rich  &  Stone  and  Leon  L.  Loehb,  attorneys  for  appel- 
lant. 

Myeb  S.  Emerich,  attorney  for  appellee. 

Mk.  Justice  Waterman  delivered  the  opinion  of  the 
Court. 

In  this  case  is  presented  the  question  whether  a  married 
woman,  her  husband  not  joining,  can  make  a  valid  chattel 
mortgage  of  household  furniture  to  secure  the  vendor  of 
the  same  for  the  purchase  price. 

This  question  has  been  affirmatively  answered  in  an  opin- 
ion reported  in  58  111.  App.  268,  Paterson  v.  Higgins. 

Appellant  having,  under  a  distress  warrant,  seized  the 
property  in  question,  the  measure  of  damages  in  an  action 
of  trover  brought  against  him  by  the  mortgagee  is  the 
amount  of  the  mortgage  lien  not  exceeding  the  value  of 
the  property.  Sedgwick  on  Dams.,  8th  Ed.,  Vol.  1,  Sec.  82, 
note  e;  Sutherland  on  Dams.,  2d  Ed.,  Sec.  139;  David  v. 
Bradley,  79  111.  316. 

The  court,  therefore,  ought  not  to  have  given  the  first 
instruction  asked  by  the  plaintiff,  which  is  as  follows : 

"  If  the^ jury  from  the  evidence,  under  the  instructions  of 
the  court,  find  the  defendant  guilty,  then  they  may  assess 
the  plaintiiTs  damages  at  the  value  of  the  property  at  the 
time  the  demand  was  made;  if  the  jury  find  from  the  evi- 
dence a  demand  was  made  with  interest  thereon,  at  the  rate 
of  five  per  cent  per  annum  from  that  time." 
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It  is  urged  that  there  was  no  evidence  of  the  amount  of 
the  plaintiffs  lien,  as  it  is  said  that  the  notes  secured  by  the 
chattel  mortgage  were  not  offered  in  evidence;  yet  appel- 
lant in  the  court  below  moved  for  a  new  trial  because,  as 
he  said,  "the  court  admitted  improper  evidence,  that  is  to 
say,  a  certain  chattel  mortgage  "  "  and  the  notes  which  said 
mortgage  was  given  to  secure." 

In  an  action  for  trespass  for  an  alleged  unlawful  entry 
upon  real  property  by  a  mortgagee,  the  mortgage  alone, 
without  the  production  of  the  notes  secured  thereby,  is 
admissible  in  justification  of  the  entry.  Smith  v.  Johns,  3 
Gray  (Mass.)  517. 

The  plaintiff  in  the  present  case  has  recovered  only  $275. 
The  property  taken  was  shown  to  be  worth  $600. 

The  mortgage  recites  that  it  is  given  to  secure  an  indebt- 
edness of  $625.  There  is  no  evidence  that  more  than  $150 
has  been  paid  thereon,  or  that  any  of  the  secured  notes  have 
been  assigned. 

We  see  no  reason  for  thinking  that  injustice  has  been 
done,  nor  do  we  find  any  such  error  as  requires  a  reversal 
of  the  judgment;  it  is  therefore  affirmed. 


Pittsburg,  C,  C.  &  St.  I.  Ry.  Co.  t.  Walter  T.  Haley,  by 

his  Next  Friend. 

1.  Infants— iVb^  Bound  by  Compromise  of  Suit.—An  infant  is  not 
bound  by  his  agreement  to  compromise  or  to  refer  to  arbitration,  or  by 
an  award  or  judgment  made  under  such  an  agreement. 

2.  Samb — Suits  by  Next  Friend. — An  infant  is  not  considered  as  hav- 
ing sufficient  discretion  to  conduct  a  suit  in  person;  suit  is  therefore 
brought  in  his  name  by  his  guardian  or  next  friend,  but  the  next  friend 
is  regarded  as  an  officer  of  the  court,  and  is  subject  to  direction  or  re- 
moval by  the  court. 

3.  Same — Authority  of  a  Next  Friend. — No  one  can  admit  away  the 
rights  of  an  infant,  and  a  next  friend  can  not  compromise  or  fettle  a 
claim  for  which  suit  is  brought. 

4.  Judgments— jBecifofa  in.— The  recital  "  after  hearing  the  Evi- 
dence" ia  not  such  a  record  as  will  conclusively  show  as  against  a  minor 
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t!iat  the  case  was  decided  from  a  consideration  of  the  facts.  Tlie  recital 
may  be  entirely  true  and  yet  not  include  matters  essential  to  a  full  hear- 
ing and  an  intelligent  judgment  as  to  the  rights  of  a  party,  and  will  not 
operate  to  prevent  a  vacation  of  the  judgment  on  a  proper  showing. 

Bill,  to  set  aside  a  judgment.  Appeal  from  the  Superior  Court  of 
Cook  County;  the  Hon.  Farlin  Q.  Ball,  Judge,  presiding.  Heard  in 
this  court  at  (he  October  term,  1896.  Affirmed.  Opinion  filed  March 
8,  1896. 

Statement  of  the  Case. 

This  was  a  bill  filed  April  16,  1895,  by  appollees  to  set 
aside  a  judgment  entered  for  $125,  July  17,  1885,  in  a  suit 
in  the  Circuit  Court  of  Cook  County. 

The  bill  charges  substantially  as  follows,  to  wit : 

1.  That  on  or  about  the  26th  day  of  May,  1885,  in  a  pub- 
lie  highway,  the  complainant  had  his  right  leg  cut  off 
through  and  by  the  negligence  of  the  defendant. 

2.  That  on  or  about  the  6th  dav  of  July,  1893,  in  the 
Superior  Court  he  brought  suit  by  Sarah  J.  Haley,  his;  next 
friend,  against  the  defendant  for  damages. 

3.  That  during  the  progress  of  said  suit  he  discovered 
that  defendant  claims  that  the  matters  in  issue  have  been 
settled,  compromised  and  satisfied  by  a  certain  suit  at  law 
and  judgment  entered  therein  in  the  Circuit  Court  of  Cook 
County,  on  the  17th  day  of  July,  1885,  the  files  and  records 
of  which  said  cause  are  made  a  part  of  this  bill. 

4.  That  said  suit  was  brought  without  his  knowledge  or 
consent,  or  the  knowledge  or  consent  of  his  next  friend  or 
other  person  authorized  to  act  for  him,  and  that,  by  agree- 
ment of  the  attorneys  for  the  respective  parties,  a  judgment 
was  entered  therein. 

6.  That  said  suit  was  wholly  unauthorized  by  complain- 
ant^ and  the  judgment  and  satisfaction  thereof  unknown  ta 
him  and  in  fraud  of  his  rights  and  by  collusion  between  an 
attorney  and  the  defendant  therein. 

6.  That  at  the  time  said  compromised  suit  was  brought, 
said  attorney  and  the  defendant  were  aware  that  the  defend- 
ant was  liable,  and  he  and  said  defendant  conspired  together 
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to  defeat  and  defraud  the  complainant,  and  fictitiously 
brought  the  suit  in  the  name  of  said  attorney;  whereas,  in  fact 
and  in  truth,  said  attorney  was  the  attorney  and  agent  of 
the  defendant. 

Prayer  that  the  judgment  and  proceedings  may  be  opened 
and  reviewed  and  declared  null  and  void  and  not  binding 
on  the  rights  of  complainant. 

The  answer,  in  substance,  denied  all  fraud  and  collusion 
and  all  improper  proceeding  and  practice.  Evidence  was 
heard  and  the  court  found  inter  alia  that  in  the  former  suit, 
"  without  the  hearing  of  any  evidence,  but  upon  the  agree- 
ment of  the  counsel  for  the  respective  parties  a  judgment 
was  entered  by  the  court  without  a  jury,  in  favor  of  the 
plaintiff  for  $125." 

Geo.  Willard,  attorney  for  appellant. 

Case  &  HoaAN,  attorneys  for  appellee;  A.  W.  Browne, 
of  counsel. 

Mr.  Justice 'Waterman  delivered  the  opinion  of  the 
'Court. 

We  do  not  think  that  the  evidence  shows  that  the  judg- 
ment was  fraudulently  obtained,  nor  did  the  court  below  so 
:find.  None  of  the  witnesses  testified  that  the  judgment 
was  entered  without  the  hearing  of  any  evidence,  although 
the  court  so  found. 

As  to  whether  the  court  heard  evidence,  there  was  no 
testimony.  It  does  appear  from  the  evidence  that  there 
was  an  agreement  between  the  counsel  for  the  respective 
parties  that  a  judgment  for  $125  should  be  entered  for  the 
plaintiff.  The  next  friend,  by  whom  the  suit  was  brought, 
denies  that  she  agreed  to  this,  and  denies  also  that  when*  she 
received  the  money  she  knew  that  it  was  paid  under  such 
judgment. 

Two  witnesses  contradicted  her  as  to  this. 

We  do  not  think  that  the  weight  to  be  given  the  recital 
in  the  record  of  the  judgment  that  the  court  "  after  hearing 
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the  evidence"  found  the  defendant  guilty,  was  overcome  by 
the  testimony  in  the  present  case. 

The  testimony  shows  that  a  trial  by  jury  was  waived;  that 
the  amount  of  the  recovery  had  been  agreed  upon  before 
the  hearing;  that  only  the  sum  of  $125  was  asked  for,  and 
that  a  recovery  for  that  sum  not  being  contested,  judgment 
for  such  amount  was  entered. 

The  preponderance  of  the  evidence  is  that  the  next  friend 
of  the  infant,  his  mother,  and  the  defendant,  agreed  that  a 
judgment  for  $125  should  be  entered,  and  that  the  judgment 
was  the  result  of  such  agreement,  and  not  of  any  contest  or 
hearing  of  evidence  in  court. 

An  infant  is  not  bound  by  his  agreement  to  compromise, 
or  to  refer  to  arbitration,  or  the  result  of  an  award  made 
thereunder.  Baker  v.  Lovett,  6  Mass.  78;  Wainwright  v. 
Kelly,  62  Md.  146. 

An  infant  is  not  considered  as  having  sufficient  discretion 
to  conduct  a  suit  in  person;  suit  is  therefore  brought  in  his 
name  by  his  guardian  or  next  friend.  Am.  &  Eng.  Ency. 
of  Law,  Vol.  10,  p.  679. 

The  next  friend  is  regarded  as  an  officer  of  court,  and  is 
subject  to,  and  may  be  removed  by,  the  court. 

No  one,  neither  guardian  nor  next  friend,  can  admit  away 
the  rights  of  an  infant.  Chudleigh  v.  C,  R.  I.  &  P.  Ey.  Co., 
51  111.  App.  491;  C,  R.  I.  &  P.  R.  R.  Co.  v.  Kennedy,  70 
111.  350-364;  A.,  T.  &  S.  F.  Ry.  Co.  v.  Elder,  50  III.  App. 
276;  Hitt  v.  Ormsbee,  12  111.  166;  Lloyd  v.  Kirkwood,  112 
111.  329. 

The  next  friend  can  not  compromise  or  settle  the  claim 
for  which  suit  is  brought.  Tripp  v.  GiflFord,  29  N".  E.  208; 
155  Mass.  108. 

Undoubtedly  he  may  negotiate  for  a  settlement,  but  to 
actually  make  one  which  will  bind  the  infant,  he  has  no 
power. 

While,  before  the  judgment  under  consideration  was  had, 
the  form  of  a  judicial  contest,  hearing  and  determination 
were  gone  through,  yet  it  is  evident  that  these  were  formal, 
only.  Practically,  the  judgment  was  a  result  of  a  compro- 
mise made  by  the  next  friend  and  the  defendant. 
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The  recital,  "  after  hearing  the  evidence,"  is  not  such  a 
record  as  in  view  of  what  is  shown  in  the  present  case,  makes 
the  judgment  conclusive.  The  recital  may  be  entirely  true, 
and  yet  cover  very  little,  nothing  essential  to  a  full  hear- 
ing and  an  intelligent  judgment  as  to  the  rights  of  the 
plaintiff. 

As  the  infant  does  not  appear  to  have  received  the  ben- 
efit of  the  money  paid,  the  question  of  his  obligation  to  re- 
turn the  same  before  having  the  judgment  under  which  it 
was  paid  set  aside,  does  not  arise. 

The  decree  of  the  Superior  Court  setting  aside  such  judg- 
ment is  therefore  affirmed. 


Emelle  Groth  v.  Heinrich  Groth. 

1.  Alimony — Can  Not  he  Allowed  to  a  Husband. — There  is  no  law  in 
this  State  authorizing  the  allowance  of  alimony  to  a  husband. 

Bill  tor  Divorce,  and  alimony.  Appeal  from  the  Circuit  Court  of 
Cook  County;  the  Hon.  John  Gibbons,  Jud^e,  'presiding.  Heard  in  this 
coiui;  at  the  October  term,  1896.  Order  reversed.  Opinion  filed  March 
8,  1897. 

J.  C.  RicHBERG,  attorney  for  appellant. 

John  H.  Roney  and  Frank  F.  Arino,  attorneys  for  ap- 
pellee. 

Mr,  Justice  Gary  delivered  the  opinion  of  the  Court. 

The  appellant  filed  a  bill  to  obtain  a  divorce  from  the  ap- 
pellee. The  court  ordered  that  she  should  pay  him  $20  per 
month,  temporary  alimony,  and  $25  solicitor's  fees,  from 
which  order  is  this  appeal.  We  do  not  review  the  cause 
shown  on  which  such  order  was  made,  being  of  the  opinion 
that  if  alimony  from  a  wife  to  a  husband  is  a  proper  thing 
upon  circumstances,  legislation  is  necessary  to  authorize  it. 
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At  common  law  a  husband  was  required  to  provide  his  wife 
with  necessaries,  but  there  was  no  reciprocal  duty. 

The  statute  gives  her — not  him — ^alimony.  To  give  it  to 
him  is  not  to  administer  existing,  but  to  make  new,  law. 
Somers  v.  Somers,  39  Kan,  132.  Green  v.  Green,  68  N.  W. 
Rep.  (Neb.)  947. 

The  order  is  reversed. 


Chicago  City  By,  Co.  y.  Bessie  L.  Smith. 

1.  EviDENCK — Opinion  on  Matters  of  Common  Knoioledge.^The 
opinions  of  experts — persons  instructed  by  experience — are  in  many  cases 
admissible  as  evidence,  but  not  when  the  inquiry  is  into  a  subject-mat- 
ter, the  nature  of  which  does  not  require  any  peculiar  habits  or  study, 
or  scientific  knowledge  to  understand  it. 

2.  Same — Opinions  of  Experts  in  Cases  Where  the  Facts  can  he 
Ascertained, — ^The  opinions  of  witnesses  should  not  be  received  as  evi- 
dence where  all  the  facts  upon  which  such  opinions  are  founded  can  be 
ascertained  and  made  intelligible  to  the  court  or  jury. 

Trespass  on  the  Case,  for  personal  injuries.  Appeal  from  the  Cir- 
cuit Court  of  Cook  County;  the  Hon.  Thomas  G.  Windes,  Judge,  pre- 
siding. Heard  in  this  court  at  the  October  term,  1896.  Reversed  and 
remanded.    Opinion  filed  March  8,  1897. 

Wm.  J.  Hynes  and  Jas.  W.  Duncan,  attorneys  for  appel- 
lant. 

LoBENzo  E.  Dow  and  Charles  A.  Allen,  attorneys  for 
appellee.         •- 

Mb.  Justice  Gary  delivered  the  opinion  of  the  Court. 

This  is  an  action  for  personal  injury,  received  under  cir- 
cumstances, the  appellee's  version  of  which  is  sufficiently 
indicated  by  a  question  on  her  behalf,  to  which  an  excep- 
tion was  taken  by  the  appellant,  as  follows  : 

"Doctor,  assuming  that  on  the  7th  day  of  February, 
1892,  the  plaintiff  was  riding  in  a  cart  drawn  by  a  horse 
and  crossing  State  street  at  the  intersection  of  State  street 
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and  Garfield  boulevard,  in  this  city,  and  that  the  cart  in 
which  she  was  then  riding  was  run  into  by  a  cable  train 
and  carried  a  distance  of  from  225  to  240  feet,  the  top  of 
that  cart  having  been  torn  by  this  cable  train,  the  cart  upset 
and  the  top,  with  the  plaintiff  and  another  lady  in  it,  was 
shoved  that  distance  before  stopping,  would  such  a  state  of 
facts,  in  your  opinion,  cause  the  injury  which  you  have 
found  in  the  plaintiff  ? " 

The  witness  answered :  "  I  should  consider  it  might  pro- 
duce those  conditions." 

The  opinions  of  experts — persons  "  instructed  by  experi- 
ence"— are  in  many  cases  admissible  as  evidence,  but  not 
"  when  the  inquiry  is  into  a  subject-matter,  the  nature  of 
which  does  not  require  any  peculiar  habits  or  study,  or 
scientific  knowledge,  to  understand  it."  Linn  v.  Sigsbee,  67 
111.  75. 

"The  opinions  of  witnesses  should  not  be  received  as 
evidence,  where  all  the  facts  on  which  such  opinions  are 
founded  can  be  ascertained  and  made  intelligible  to  the 
court  or  jury."  City  of  Chicago  v.  McGiven,  78  111.  347; 
National  Gas,  etc.,  v.  Miethke,  35  III.  App.  629,  collects 
many  cases,  and  Lawson  on  Expert  and  Opinion  Evidence, 
195,  many  more. 

Now,  recurring  to  the  terms  of  the  question,  what 
experience  did  any  man  ever  have  of  such  events  as  are 
there  stated  ?  That  with  a  hypothetical  statement  of  the 
wounds,  bruises,  etc.,  upon  the  person  of  a  sufferer,  a  phy- 
sician and  surgeon  may  express  an  opinion  as  to  effects,  is 
not  to  the  purpose;  it  does  not  follow  that  the  physician 
and  surgeon  is  an  expert  as  to  what  contusions  may  happen 
to  a  man  rolled  over  by  a  saw-log,  or  kicked  by  a  mule. 
The  absurdity  of  the  question  is  most  easily  shown  b^"- 
analyzing  it.  Was  it  material  that  the  day  was  February 
7,  1892;  that  she  was  in  a  cart  or  buggy;  drawn  by  one  or 
two  horses,  etc.  ? 

The  appellee  was,  in  fact,  riding  in  a  cart  drawn  by  a 
horse  which  was  driven  by  another  lady;  and  a  very  mate- 
rial question  was  whether  that  other  lady  carelessly  drove 
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in  front  of  the  car.  There  could  be  no  question  as  to  care 
by  the  appellee  herself,  for  she  only  sat  still.  One  of  the 
instructions  for  the  appellee  was : 

"  If  the  jury  believe  from  the  evidence  in  this  case  that 
on  or  about  the  7th  day  of  February,  1892,  the  plaintiff  was 
riding  in  a  cart  at  or  near  the  intersection  of  State 
street  and  Garfield  boulevard,  in  the  city  of  Chicago,  State 
of  Illinois,  and  then  and  there  using  all  due  care  and  caution, 
and  while  so  riding  the  said  cart  collided  with  and  was 
struck  by  a  train  of  cars  propelled  by  cable  power  belong- 
ing to  and  operated  by  the  defendant,  and  that  such  collision 
was  caused  by  negligence  and  carelessness  of  defendant's 
servants  in  the  management  and  operation  of  said  train  of 
cars,  as  charged  in  plaintiff's  declaration,  then  the  jury 
should  find  the  defendant  guilty  and  assess  plaintiff's  dam- 
ages at  such  sum  as  the  jury  believes  from  the  evidence  she 
has  sustained  by  reason  of  the  collision." 

That  instruction  may  perhaps  be  justified  in  theory, 
because  the  old  cases  holding  that  one  injured  by  the  con- 
current negligence  of  two  carriers,  by  one  of  which  he  was 
being  conveyed,  had  no  remedy  against  the  other,  are  not 
now  authority;  Chicago  City  Ry%  v.  Wilcox,  33  111.  App., 
450;  and  therefore  if  the  lady  driving  was  careless,  yet  if 
the  appellant  was  also  careless,  the  remedy  of  the  appellee 
against  the  appellant  would  not  be  barred  by  the  contribu- 
tory carelessness  of  the  driver.  Practically,  however,  the 
instruction  put  the  conduct  of  the  appellee  in  contrast  with 
that  of  the  appellant,  and  implied  that  if  she  was  not  care- 
less, it  was,  and  in  that  way  was  misleading. 

In  this  class  of  cases  there  is  little  need  that  the  plaintiff 
should  take  chances.  Happily,  in  this  case,  we  have  no 
complaint  of  the  conduct  of  counsel  to  review;  the  case 
seems  to  have  been  tried  as  a  law  suit  in  which  the  judg- 
ments, and  not  the  prejudices,  of  the  jurors  were  appealed 
to.  But  with  the  cases  cited  from  67  and  78  111.  before  us, 
we  can  not  overlook  the  error  committed  in  admitting  this 
so-called  expert  testimony. 

If  or  can  we  treat  the  error  as  harmless  upon  the  proba- 
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bility  that  the  jurors  would  have  agreed  with  the  witness 
had  the  conclusion  been  left  to  them.  A  vital  question  in 
the  case  was,  whether  her  alleged  bad  physical  condition 
was  the  result  of  the  collision.  There  was  much  testimonj' 
that  she  arose  therefrom  unharmed. 

We  need  not  consider  other  questions. 

The  judgment  is  reversed  and  the  cause  remanded. 


Continental  Ii^vestment  and  Loan  Society  y.  Aaron  M. 

McKay. 

1.  Atfeais— Effect  of,  on  lieceiverahip  Proceedings,— 'When  an  ap- 
p3al  from  a  decree  appointing  a  receiver  for  a  corporation  is  perfected, 
such  appeal  becomes,  in  effect,  a  supersedeas,  and  operates  to  prevent 
any  distribution  or  application  by  the  trial  court  of  the  assets  of  tlie 
corporation. 

Bill  for  RoceiTer  4ind  Dlssolation  of  a  Corporation.  — Appeal 

from  the  Circuit  Com*t  of  Cook  County;  the  Hon.  Thomas  G.  Windks, 
Judge,  presiding.  Heard  in  this  court  at  the  October  term,  1896.  Re- 
versed.   Opinion  filed  March  -6,  1897. 

Dbfrees,  Brace  &  Eitter,  attorneys  for  appellant. 
M.  Salomon,  attorney  for  appellee. 

Mr.  Presiding  Justice  Shepard  deliverrd  the  opinion 
OF  THE  Court. 

In  a  proceeding  before  the  auditor  of  public  accounts, 
for  the  purpose  of  dissolving  the  appellant  society  and  dis- 
tributing its  assets,  by  virtue  of  the  provisions  of  the  act 
relating  to  homestead  loan  associations,  the  Circuit  Court, 
on  March  18,  1896,  entered  an  order  as  follows: 

"  This  day  came  the  parties  hereto  by  their  respective 
solicitors,  and  thereupon  came  on  to  be  heard  the  motion 
for  a  receiver  herein,  and  the  court  having  heard  the  argu- 
ments of  counsel,  and  in  order  to  have  the  court  more  fully 
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advised  in  the  premises,  it  is  ordered  that  Aaron  M.  McKay 
bo  and  be  is  hereby  appointed  to  investigate  the  affairs  of 
said  defendant  association,  and  report  to  the  court  his  find- 
ings as  to  its  condition,  the  value  of  its  real  estate  loans  and 
security. 

It  is  further  ordered  that  the  oflBcers  of  said  association 
render  all  the  assistance  within  their  power  to  said  Aaron 
M.  McKay." 

In  pursuance  of  such  oRier,  the  appellee,  who  is  the  per- 
son named  therein,  made  an  exhaustive  investigation,  and 
followed  it  by  an  elaborate  report,  which  was  filed  in  the 
cause  on  April  8,  1896,  and  bears  evidence  on  its  face  of 
possessing  much  value  in  such  a  proceeding. 

Before  such  order  was  entered,  a  master  in  chancery  had 
made  and  filed  a  report  in  the  cause,  which  was  presumably 
the  basis  for  the  application  for  the  appointment  of  a 
receiver,  which  the  order  refers  to. 

On  the  same  day  that  appellee's  report  was  filed,  April 
8,  1896,  a  final  decree  was  entered  in  the  cause,  approving 
the  master's  report,  decreeing  a  dissolution  of  the  appellant 
corporation,  appointing  a  receiver  of  its  assets,  and  direct- 
ing a  distribution  thereof  to  the  creditors  and  stockholders; 
and  from  such  decree  the  corporation  appealed  to  the  Su- 
preme Court,  and  on  the  same  day  perfected  its  said  appeal 
by  filing  an  appeal  bond  as  required  by  the  order  allowing 
the  appeal,  and  procured  the  approval  thereof  by  the  court. 

The  decree  so  ap{)ealed  from  made  no  provision  for  com- 
pensation to  the  appellee,  and  none  had  been  made  thereto- 
fore. Probably  the  effect  of  the  final  decree,  entered  April 
8th,  ordering  a  dissolution  of  the  corporation  and  distribu- 
tion of  its  assets,  appointing  a  receiver  and  directing  the 
delivery  of  its  assets  to  him,  operated  as  an  injunction 
against  its  officers  from  paying  out  any  funds  bel6nging  to 
the  corporation,  except  by  a  delivery  thereof  to  the  receiver, 
although  no  express  in  junctional  order  appears  to  have  been 
made.  At  all  events,  the  court  seems  to  have  considered 
that  there  was  some  order  of  injunction  in  force,  for  on 
May  16,  1896,  it  was  ordered  by  the  court,  "  that  the  injunc- 
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tion  heretofore  issued  be  and  it  is  hereby  construed  not  to 
apply  to  the  payment  of  fees  of  Aaron  M.  McKay,  the 
expert  appointed  to  examine  the  books  of  the  defendant." 

The  first  time,  so  far  as  the  record  shows,  that  any  appli- 
cation for  fees  to  be  paid  to  the  appellee  was  made,  was  on 
August  8,  1896,  when  this  decree,  which  is  the  subject  of 
this  appeal,  was  entered. 

As  abstracted,  such  decree  was  as  follows : 

"  The  case  came  on  to  be  heard  upon  the  motion  of  Aaron 
M.  McKay;  that  the  court  fix  compensation  for  services 
rendered  by  him  under  the  appointment  of  the  court  on 
March  18,  1896;  that  counsel  for  the  people  and  the  defend- 
ant society  appeared;  that  the  court  heard  evidence,  includ- 
ing the  report  of  McKay,  heretofore  made  a  part  of  the 
record  in  said  cause;  that  the  court  finds  from  the  evidence 
that  a  reasonable  compensation  for  McKay  for  services 
rendered  is  $500;  that  his  appointment  was  made  without 
objection  for  the  purpose  specified  in  the  order. 

It  is  therefore  ordered,  adjudged  and  decreed  by  the 
court,  that  Aaron  M.  McKay  do  have  and  recover  from  the 
Continental  Investment  and  Loan  Society  the  sum  of  $500; 
that  said  company  be  required  to  pay  same  within  ten  days 
from  this  date,  and  in  default  thereof  that  execution  issue." 

The  question  is,  was  such  decree  proper  in  the  then  con- 
dition of  the  case  ? 

Although  inartificially  drawn,  and  in  form  like  a  judg- 
ment at  common  law — "  do  have  and  recover,"  etc.,  and 
ordering  execution — the  meaning  of  the  decree  is  to  sub- 
tract from  the  funds  of  the  corporation,  the  sum  of  $500, 
the  right  to  do  which  depends  wholly  upon  the  determina- 
tion of  the  appeal  taken  to,  and  perfected  in,  the  Supreme 
Court,  April  8,  1896,  four  months  before  this  decree  was 
entered. 

That  former  appeal  took  the  cause  out  of  the  jurisdiction 
of  the  Circuit  Court,  so  far,  at  least,  as  to  prevent  any  dis- 
tribution or  application  by  it  of  the  assets  of  the  corpora- 
tion under  the  provisions  of  the  statute  is  concerned. 
Harris  v.  The  People.,  66  111.  App.  306. 
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The  services  of  appellee  were  rendered  in  the  very  proceed- 
ings which  culminated  in  the  decree  of  April  8th,  and  were 
a  subject  for  consideration  in  that  decree,  but  not  having 
been  there  considered  nor  reserved,  the  Circuit  Court  was 
without  jurisdiction  after  the  appeal  to  the  Supreme  Court 
had  been  perfected  and  before  the  determination  thereof,  to 
make  such  a  further  decree.  It  was  done  im providently 
and  without  jurisdiction  while  the  main  decree  was  pend- 
ing in  the  Supreme  Court.  It  will  be  time  enough  for  the 
Circuit  Court  to  make  a  further  order  concerning  the  mat- 
ter after  the  appeal  remaining  in  the  Supreme  Court  shall 
be  disposed  of. 

The  decree  is  reversed,  but  without  precluding  the  Circuit 
Court  from  considering  the  matter  again  after  the  Supreme 
Court  shall  have  acted.    Beversed. 
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Jacob  Glos,  Philip  Knopf,  County  Clerk,  and  D.  H.  Koch-      lJL_i»8 
ersperger.  County  Treasurer,  v.  Henry  J.  Hewes. 

1.  Evidence — Of  Title  to  Land. — ^A  warranty  deed  from  a  penon  in 
'vhom  no  title  is  shown  is  not  sufficient  to  prove  the  ownership  of  land 
in  a  suit  in  chancery  where  the  answer  denies  the  allegations  of  the  bill, 
even  though  the  allegation  as  to  ownership  is  not  specifically  contested. 

2.  Equity  Pleading — Facts  not  Admitted  are  in  Issue, — In  chancery 
everything  alleged  in  the  bill,  and  not  admitted  by  pleadings  of  the 
defendant,  is  in  issue. 

Bill  for  an  Injunction.  Appeal  from  the  Circuit  Court  of  Cook 
County;  the  Hon.  Elbridob  Hanecy,  Judge,  presiding.  Heard  in 
Uiis  court  at  the  October  term,  1896.  Reversed  and  bill  dismissed. 
Opinion  filed  March  8,  1897. 

Enoch  J,  Pbioe,  attorney  for  appellants. 
Masterson  &  Haft,  attorneys  for  appellee. 

Mr.  Justice  Gary  delivered  the  opinion  of  the  Court. 

In  Hewes  v.  Village  of  Winnetka,  60  111.  App.  664,  is 
reported  a  former  decision  of  this  court  upon  the  subject- 
matter  of  the  present  controversy. 
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The  appellee  in  his  brief  now  says : 

"  This  is  not  a  bill  to  cancel  or  set  aside  a  deed  to  Glos,  or 
even  to  set  aside  the  certificate  of  sale  issued  to  him,  but 
the  bill  is  filed  for  the  purpose  of  obtaining  an  injunction 
restraining  the  county  clerk  or  treasurer  from  taking  any 
further  proceedings  to  enforce  the  special  assessments  in 
question,  and  more  especially  restraining  them  from  issuing 
deeds  to  appellant  Glos  and  his  brother  tax  sharks; "  which 
we  infer  was  intended,  partly,  to  express  disapprobation 
of  Glos. 

The  bill  alleges  that  the  appellee,  on  the  9th  day  of  March, 
A.  D.  1891,  was,  and  since  then  has  been,  the  owner  in  fee 
simple  of  the  following  described  real  estate,  to  wit :  Lots 
1  to  16  inclusive,  in  blocks  1,  2,  3,  6,  7,  8,  and  lots  1  to  18, 
inclusive,  in  blocks  4  and  5,  all  in  the  Winnetka  Land  Associa- 
tion subdivision  of  the  N.  i  of  the  W.  90  acres  of  the  N.  W. 
J,  section  20,  township  42  north,  range  13  east  of  the  3d 
P.  M.,  in  Cook  county,  Illinois;  and  to  prove  that  allega- 
tion, the  appellee  put  in  evidence  a  warranty  deed  from 
William  M.  Craig  and  wife  conveying  to  Henry  J.  Hewes 
the  north  45  acres  of  the  west  90  acres  of  the  northwest 
quarter  of  section  20,  township  42  north,  range  13  east  of 
the  third  principal  meridian,  subject  to  certain  incumbrances 
therein  named,  dated  March  9,  1891,  and  acknowledged  by 
the  grantors  on  May  4,  1891,  and  recorded  in  the  recorder's 
office  of  Cook  county  on  May  5,  1891. 

No  other  evidence  relating  to  title  or  possession  was 
put  in. 

It  is  true  that  in  Gage  v.  Parker,  103  111.  528,  where  the 
decree  was  reversed  for  other  errors,  the  court  said  that  the 
title  was  not  a  mooted  question  in  the  case,  and  that  the 
testimony  of  the  party  that  he  bought  the  property  with 
his  own  money,  in  connection  with  the  deed  to  him,  might 
be  regarded  as  sufficient.  Such  a  case  is  not  enough  to 
overturn  settled  law;  nor  do  we  regard  the  position  of  the 
appellee,  that  under  the  statute  a  deed  from  one  in  whom 
no  title  is  shown  is  jprima  facie  evidence  of  title,  as  well 
taken. 
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In  chancery  everything  alleged  in  the  bill,  and  not  ad- 
mitted by  pleadings  of  defendant,  is  in  issue.  Bachmann  v. 
Supreme  Lodge,  44  111.  App.  188. 

Twice  the  general  public,  at  considerable  cost,  have  held 
open  to  the  appellee  an  opportunity  for  the  redress  of  his 
grievances.  On  the  case  made  by  him  on  his  last  effort,  his 
bill  should  have  been  dismised.  The  decree  in  his  favor  is 
wrong,  and  it  is  reversed  and  the  bill  dismissed  here,  at  the 
cost  of  appellee. 
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Chicago  City  Railway  Company  v.  Minnie  Gregg. 

1.  Evidence — Of  Wrongs  Not  Alleged  in  Declaration. — In  an  action 
based  on  the  alleged  negligence  of  the  defendant  in  operating  a  street 
car,  it  is  error  to  admit  evidence  of  wrongs  the  plaintiff  afterward  suf- 
fered at  a  hospital,  such  wrongs  not  being  stated  in  the  declaration. 

2.  Street  Rahjioads — SncUien  Starting  of  a  Car, — If  a  passenger 
attempts  to  alight  from  a  car  on  a  street  railroad,  without  any  notice  to 
the  servants  of  the  railroad  corporation,  in  charge  of  the  car,  and  with- 
out their  knowing  or  being  negligent  in  not  knowing  that  he  is  doing  so, 
the  corporation  is  not  liable  for  injuries  received  by  him  through  a  fall 
occasioned  by  a  sudden  starting  of  the  car  dui'ing  his  attempt. 

Trespass  on  the  Case,  for  personal  injuries.  Appeal  from  the  Su- 
perior Court  of  Cook  County;  the  Hon.  William  G.  Ewinq,  Judge, 
presiding.  Heard  in  this  court  at  the  October  term,  1896.  Reversed 
and  remanded.     Opinion  filed  March  8,  1897. 

Statement  of  the  Case. 

This  action  was  brought  by  Minnie  Gregg,  appellee, 
against  the  Chicago  City  Railway,  appellant,  to  recover 
damages  for  personal  injuries.  The  jury  rendered  a  verdict 
in  favor  of  appellee  for  $7,500,  from  which  the  sum  of 
$2,500  was  remitted,  and  judgment  entered  for  $5,000. 

The  original  declaration  alleged  that  appellant-"  owned 
and  operated  a  certain  street  railway  along  and  upon  39th 
street  and  Wentworth  avenue  and  41st  street,"  etc.;  that 
appellee  entered  one  of  appellant's  cars  for  the  purpose  of 
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going  to  "  Atlantic  street  and  41st  street,"  and  that  the 
accident  occurred  ''at  or  near  Atlantic  street  and  41st 
street." 

Daring  the  trial  leave  was  granted  appellee  to  file  an 
amendment  to  her  declaration.  The  amendment  was  made 
by  erasing  the  figures  "41st"  in  two  places  in  the  original 
declaration,  and  interlining  "  Root."  Afterward,  the  court 
directed  that  appellee  file  her  amendment  in  proper  form, 
and  that  "  the  original  declaration  be  restored  as  it  was." 

Appellee,  however,  failed  to  obey  this  order  and  file  an 
amendment. 

William  J.  Hynes,  attorney  for  appellant. 

Jno.  F.  Waters  and  IIiram  Blaisdell,  attorneys  for 
appellee. 

Me.  Justice  Waterman  delivered  the  opinion  of  the 
Court. 

Appellee  was  the  only  witness  who  testified  in  her 
behalf  to  the  circumstances  under  which  the  accident 
happened. 

She  testified,  in  chief,  that,  having  signaled  the  car  to 
stop,  as  it  was  going  at  a  slow  walk,  and  she  was  attempt- 
ing to  get  off  from  the  platform,  the  car  gave  a  sudden  jerk 
and  threw  her  to  the  ground.  Upon  cross-examination,  she 
testified  that  the  car  stopped  before  she  got  off,  but  not 
long  enough  for  her  to  get  off  in  safety. 

In  rebuttal  she  testified : 

"  Q.  At  the  time  you  got  off  the  car  was  the  car  at  a 
standstill,  or  was  it  moving  ?  A.  It  was  moving  toward 
a  standstill,  but  didn't  stop  at  all  to  let  me  oflf  in  safety. 
That  is  the  truth  from  beginning  to  end,  and  that  was  ray 
intention  the  other  day  to  testify  and  get  my  testimony  in 
within  that  very  shape. 

Q.  What  did  you  mean  when  you  said  that  the  car 
stopped?  A.  I  didn't  mean  that  it  stopped  entirely;  that 
it  was  approaching  toward  a  standstill,  and  while  attempt- 
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ing  to  get  off  from  the  foot-board  to  the  ground,  the  car 
suddenly  jerked.  I,  at  that  time,  had  my  hand  on  the  seat, 
and  the  sudden  jerk  wrenched  my  hand  from  the  seat,  and 
I  fell  forward." 

The  only  negligence  alleged,  and  that  to  which  she  testified, 
was  a  sudden  jerk  of  the  car. 

The  car  was  what  is  known  as  an  open  or  summer  car. 

Three  passengers,  none  of  them  employes  of  the  com- 
pany, testified  that  there  was  no  jerking  of  the  car.  The 
conductor  and  driver  of  the  car  testified  to  the  same  effect. 

The  very  great  preponderance  of  the  evidence  is,  that  the 
accident  was  not  due  to  any  negligence  charged  in  the  dec- 
laration.   N.  C.  Street  Ky.  Co.  v.  Lotz,  44  111.  App.  78. 

Counsel  for  the  plaintiff  in  his  opening  statement  charged 
that  appellee,  having  gone  to  the  county  hospital,  through 
the  connivance  and  procurement  of  the  defendant  and  its 
agents,  was  there  starved  for  four  days. 

The  plaintiff,  upon  the  promise  of  her  counsel  to  con- 
nect the  defendant  therewith,  was  permitted  to  testify  what 
was  said  and  done  to  her  by  the  attendants  of  the  county 
hospital;  that  she  was  deprived  of  all  solid  food  for  four 
days;  that  she  received  nothing  but  a  pint  of  milk  three 
times  a  day;  that  she  told  them  if  thej^  could  not  do  any 
better,  she  wanted  to  go  home,  and  they  refused  to  let  her 
have  her  clothes;  that  she  asked  them  if  they  were  going  to 
do  anything  for  her,  and  if  not,  to  let  her  go  home,  as  she 
at  least  could  use  liniment  and  give  herself  a  little  ease; 
that  there  was  nothing  being  done  for  her  there;  that  in 
place  of  giving  her  her  clothes,  she  was  transferred  to  ward 
No.  7,  where  she  was  plaQ^d■in  bed  and  kept  there  six  days 
without  any  medical  treatment;  that  she  was  kept  costive 
for  four  days. 

Many  questions  were  then  asked  her  by  her  counsel,  in 
an  endeavor  to  show  that  such  treatment  was  due  to  the 
agency  of  the  defendant,  and  that  while  at  the  county 
hospital  an  attempt  had  been  made  by  appellant  to  effect 
with  her  a  settlement  of  her  claim. 

Such  attempt  to  connect  the  defendant  with  anything 


80  Appellate  Courts  of  Illinois. 

Vol.  09 .J  Chicago  City  Ry.  Co.  v.  Gregg. 

done  at  the  county  hospital,  it  is  conceded  (it  is  said,  owing 
to  objections  interposed  by  the  defendant,)  was  a  failure. 

The  testimony  of  appellee  as  to  the  manner  in  which  she 
was  treated  in  the  county  hospital,  the  court  "struck  out." 

It  should  never  have  been  admitted.  Plaintiff's  declara- 
tion contained  no  complaint  of  ill  treatment  at  the  county 
hospital,  or  any  allusion  to  her  having  been  there.  The 
admission  of  such  testimony  could  have  but  one  tendency, 
viz.,  to  prejudice  the  jury  against  the  defendant,  charged  b}'^ 
counsel  to  have  procured  such  ill  usage.  It  is  impossible  to 
say  how  much  the  jury  may  have  been  influenced  by  the  en- 
tirely unjustifiable  accusation  by  counsel  and  the  utterly 
immaterial  testimony  of  the  plaintiff  to  wrongs  which,  if 
suffered,  she  could  not  recover  for  in  this  action. 

Even  had  counsel  suceeded  in  showing,  as  he  told  the 
court  and  jury  he  would,  that  the  defendant  had  induced 
the  attendants  at  the  count}'  hospital  to  starve  his  client* 
the  evidence  would  have  been  inadmissible.  The  plaintiff 
had  brought  an  action  based  upon  the  alleged  negligence  of 
the  defendant  in  operating  a  horse  car  on  Root  street  near 
Atlantic;  for  this,  and  nothing  besides.  The  defense  was  a 
denial  of  such  negligence,  and  nothing  else. 

What  wrongs  the  plaintiff  afterward  endured  at  the^ 
county  hospital  might  be  the  subject  of  a  separate  suit,  but 
were  not  even  hinted  at  in  her  declaration  in  this  case. 

According  to  her  own  testimony,  she  attempted  to  get 
off  while  the  car  was  moving  toward  a  standstill;  it  does 
not  appear  that  any  servant  of  the  appellant  knew  of  her 
movement.  She  had  signaled  the  car  to  stop;  this  it  was 
proceeding  to  do,  when  she,  without  waiting  for  it  to  come 
to  a  stand,  attempted  to  get  off  from  the  foot-board  to  the 
ground.  Unless  some  agent  of  the  company  knew  that  she 
was  so  doing,  the  sudden  jerk  of  the  car  can  not  be  said  to 
have  been  a  negligent  act.  C.  W.  Division  Ry.  Co.  v.  Mills, 
91  111.  30;  Nichols  v.  Middlesex  Ry.  Co.,  106  Mass.  463; 
North  Chicago  Street  Ry.  Co.  v.  Lotz,  44  111.  A  pp.  78. 

Her  injury  was  the  result  of  what  she  was  then,  without 
notice  to  the  company,  doing;  for  the  signal  to  stop  was 
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not  notice  that  she  would  attempt  to  get  off  without  wait- 
ing for  the  car  to  stop. 

No  other  of  the  dozen  passengers  was  thrown  down  or 
injured  by  the  "  sudden  jerk,"  if  one  there  was. 

The  judgment  of  the  Superior  Court  is  reversed,  and  the 
cause  remanded. 


Katherine  J.  Kane  v.  Frank  J.  Kinnare,  Adm'r,  etc. 

1.  Practice— itewMirAjs  by  the  Court  During  TViaZ.— It  is  not  proper 
for  a  court  to  make  remarks,  in  the  hearing  of  the  jury,  calculated  to 
inflaence  their  finding,  and  if  it  is  probable  that  such  remarks  may  have 
worked  injury  to  an  appeUant,  the  judgment  wiU  be  reversed. 

Petition,  in  probate.  Appeal  from  the  Circuit  Court  of  Cook  County; 
the  Hon.  Abner  Smfth,  Judge,  presiding.  Heard  in  this  court  at  the 
October  term,  1896.  Reversed  and  remanded.  Opinion  filed  March  8, 
1897. 

J.  Warren  Pease  and  Hillis  &  M'Cot,  attorneys  for 
appellant. 

Charles  L.  Mahout,  attorney  for  appellee. 

Mr.  JirsTioE  Gary  delivered  the  opiihon  of  the  Court. 

The  appellee  is  the  administrator  of  the  estate  of  Jane 
Kneafsey,  deceased.  This  case  was  tried  by  a  jury  in  the 
Circuit  Court  on  appeal  from  the  Probate  Court.  The  ques- 
tion was  whether  the  appellant  or  one  Archibald  Russell 
Orr  was  next  of  kin,  or  among  the  next  of  kin,  of  the 
deceased.  Both  could  not  be,  as  each  traced,  or  endeavored 
to  trace,  the  deceased  to  a  different  origin  and  family. 

We  say  endeavored  to  trace,  for  the  reason  that  the  evi- 
dence on  either  side  is  very  far  from  being  satisfactory. 

The  appellant  was  a  witness — and  a  very  important  wit- 
ness— ^for  herself. 

The  appellee  put  in  evidence  two  photographs,  as  of  the 
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deceased — one,  "  B,"  representing  an  older  woman  than  the 
other,  "  C."  On  cross-examination  of  the  appellant  with 
reference  to  the  deceased,  the  following  occurred  : 

"  Q.  How  many  times  did  you  meet  her  in  Mrs.  Conroy's 
house  ?    A.     I  used  to  meet  her  in  the  evenings. 

Q.  How  many  times  did  you  meet  her  in  all  your  life  ? 
A.     I  suppose  in  all  my  life — 

The  Court :     Do  your  best. 

A.     I  think  I  met  her  about  thirty  times  altogether. 

Q.  Do  you  identify  the  photograph  of  Jane  Kneafsey; 
say  whether  that  is  a  photograph  of  her  or  not  3  Plaintiff's 
Ex.  C  ?    A.    No. 

Q.  Can  you  tell  from  looking  at  that  photograph  whose 
photograph  that  is  ?    A.     No,  I  never  seen  that. 

Q.  You  never  saw  the  woman  whose  photograph  that 
is  ?    A.     I  have  seen  the  woman,  but  never  the  photograph. 

Q.  I  will  ask  you  if  you  know  any  woman  whose  photo- 
graph you  believe  that  is  ?  A.  Probably  it  might  be  hers, 
but  I  never  seen  that. 

Q.    Can  you  say  it  is  hers  or  not  ? 

The  Court :  You  don't  state  anything  anybody  can 
understand.  I  am  not  going  to  let  you  waste  time  talking 
about  nothing. 

Mr.  Pease :    I  except  to  the  remarks  of  the  court. 

The  Court :  She  doesn't  answer  any  questions.  If  she 
has  any  claim  she  has  to  state  it  so  that  we  can  understand 
her. 

Mr.  Pease :    I  except  to  the  remarks  of  the  court. 

The  Court :  She  talks  and  talks,  but  I  can't  see  that 
anything  she  has  said  is  evidence  in  this  case. 

Mr.  Pease  :    I  except  to  the  remarks  of  the  court. 

A.     Probably  it  might  be  hers,  but  I  never  seen  it. 

Q.  Do  you  believe  that  is  a  photograph  of  the  Jane 
Kneafsey  that  you  know  ? 

The  Court :    Do  you  think  it  is  ? 

A.    Well,  I  think  it  is. 

Q.  Look  at  this  photograph  and  say  whether  you  ever 
saw  that  before,  Plaintiff's  Ex.  B?  A.  I  think  that  is 
hers  too." 
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It  is  not  improbable  that  the  jury  could  not,  from  the 
evidence,  have  given  any  satisfactory  reason  for  believing 
that  either  of  the  contestants  were  of  kin  to  the  deceased, 
and  vet  would  have  assumed,  from  the  mere  fact  of  the  con- 
troversy,  that  if  one  of  them  was  not  so  of  kin,  the  other 
was. 

Xow  the  eflfect  of  the  interruptions  by  the  court,  on  the 
cross-examination  of  the  appellant,  was  to  discredit  her  be- 
fore the  jury  as  a  witness.  The  jury  might  easily  have 
adopted  the  inability  of  the  court  to  see  "  that  anything  she 
has  said  is  evidence  in  this  case,"  although  she  had  traced 
to  the  deceased  her  own  relationship  of  niece,  and  had  tes- 
tified to  acknowledgments  of  that  relationship  by  the  de- 
ceased. 

The  appellant  is  entitled  to  a  trial  at  which  her  testimony 
shall  be  impartially  considered  by  the  jury. 

One  of  the  greatest  difficulties  of  a  nisiprius  judge  is  to 
keep  his  mouth  shut.  I  had  twenty-five  years  experience  of 
it.  Skelly  v.  Boland,  78  IH.  438;  Chicago  &  Eastern  R.  R. 
V.  HoUand,  122  111.  461. 

Many  judgments  have  been  reversed  in  this  State  because 
the  judge  talked  too  much.  The  cases  may  readily  be  found 
by  consulting  the  digests. 

The  judgment  of  the  Circuit  Court  is  reversed  and  the 
cause  remanded  to  that  court. 


8eth  F.  Hanchet^  Sheriff^  et  al.  r.  Joseph  F.  Ives^ 

use^  etc. 

1.  WAnrER— 0/  Defects  in  Pleading.'-Bj  pleading  over  by  filing  a 
rejoinder,  all  questions  of  law  arising  upon  a  replication  are  waived. 

2.  Averments — Not  Traversable. — ^An  averment  that  a  suit  is 
brought  for  the  use  of  another  is  not  traversable. 

8.  FiNDiNa  OF  THE  CouET— Ujpon  Conflicting  J^tndenoe.— The  find- 
ing of  the  court  upon  conflicting  evidence  is  ordinarily  final. 

4.  Juries — Waiver  of^  by  Agreement.— The  parties  to  a  suit  made  a 
stipulation  that  the  cause,  should  be  submitted  to  and  heard  by  the  court 


(»      831 
17 I 8  122 


84  Appellate  Courts  of  Illinois. 

Vol.  69.]  Hanchet  v.  Ives. 

Thereafter,  a  new  replication  and  pleadings  subsequent  thereto  were 
filed,  and  one  of  the  parties  then  demanded  a  trial  by  jury  which  was 
refused.  Held  that  this  was  proper  as  the  '*  cause,"  and  not  the  cause 
upon  "  issue  joined,"  was  submitted. 

Trespass. — Appeal  from  the  Superior  Court  of  Cook  County;  the 
Hon.  Philip  Stein,  Judge,  presiding.  Heard  in  this  court  at  the  Octo- 
ber term,  1896.    Affirmed.    Opinion  filed  March  8,  1897. 

E.  F.  Abbott  and  G.  W.  &  J.  T.  Kretzingeb,  attorneys 
for  appellants;  M.  F.  Gallaohkr,  of  counsel. 

Oliver  &  Mecabtney,  and  Simmons  &  Winston,  attor- 
neys for  appellee. 

Mr.  Justice  Gary  delivered  the  opinion  of  the  Court. 

This  case,  under  the  same  title,  has  been  in  this  court  and 
in  the  Supreme  Court  heretofore.  33  111.  App.  471;  133  111. 
332. 

When  the  case  returned  to  the  Superior  Court  the  parties 
made  a  stipulation  that  the  "  cause  "  should  "  be  submitted 
to  and  heard  by  his  honor  Judge  Stein."  Thereafter  a  new 
replication,  with  pleadings  subsequent  thereto,  was  filed, 
and  the  appellants  then  demanded  a  trial  by  jury.  Being 
refused,  they  excepted.  In  this  was  no  error.  Here  the 
"cause,"  and  not  the  cause  upon  "issues  joined,"  was  sub- 
mitted. Gage  V.  Com.  Nat.  Bank,  86  111.  371;  Heacock  v. 
Lubukee,  108  111.  641. 

The  new  replication  was  an  amplification  of  the  previous 
one,  the  substance  of  which  is  stated  in  133  111.  333-4;  and 
upon  rejoinders  and  surrejoinders,  the  parties  got  to  a  basket 
full  of  issues  of  fact. 

The  validity  of  the  first  replication  was  not  passed  upon 
by  the  Supreme  Court. 

Several  issues  of  fact  are  also  joined  upon  pleadings  fol- 
lowing that  replication. 

One  of  the  rejoinders  to  the  new  replication  was  that  the 
agreement  in  that  replication  stated  was  made  more  than 
five  years  before  that  replication  was  filed. 

To  that  rejoinder  a  demurrer  was  rightly  sustained.    This 
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action  of  trespass  is  not  grounded  upon  any  right  acquired 
by  that  agreement.  The  appellee  had  possession — the  ap- 
pellants took  it  from  him,  and  must  justify. 

The  agreement,  if  valid,  only  destroys  the  justification. 
And  the  validity  of  the  agreement  is  not  now  in  question. 
That  could  be  tested  only  by  demurrers  to  the  replications, 
and  abiding  by  the  decisions  on  the  demurrers.  By  plead- 
ing over — rejoining — ^all  questions  of  law  upon  the  replica- 
tions are  waived.    Beer  v.  Philips,  Breese,  44,  is  in  point. 

Ives  is  the  sole  appellee — was  the  sole  plaintiflf  below. 
For  whose  use  he  sues — what  he  shall  do  with  the  proceeds 
— pay  all  to  one,  or  divide  them  up — does  not  concern  the 
appellants.  The  usees  are  not  parties  to  the  suit.  They 
are  the  several  plaintiffs  in  the  writs  held  by  Ives,  the  con- 
stable.   Tedrick  v.  Wells,  152  111.  214. 

The  averment  that  the  suit  was  for  their  use  was  not 
traversable.    Boone  v.  Stone,  3  Gilm.  537. 

(Tpon  the  conflicting  evidence,  the  finding  of  the  court  is 
final. 

There  is  no  error,  and  the  judgment  is  affirmed. 


George  Baker^  Jr.^  v.  Thomas  Clancy. 

1.  Construction  of  WRrrrKN  Instruments— i2eZea««  of  Covenants 
in  a  Lease. — A  release  from  all  liability  or  obligation  to  perform  any  of 
the  covenants  and  agreement  of  a  lease  includes  the  obligation  to  pay 
rents  due  and  to  become  due. 

Suit  for  Rent. — Error  to  the  Circuit  Court  of  Cook  County;  the  Hon. 
Richard  W.  Clifford,  Judge,  presiding.  Heard  in  this  court  at  the 
October  term,  1896.  Reveraed  and  judgment  entered  in  this  court. 
Opinion  filed  March  8,  1897. 

Cratty  Bros.,  Jarvis  &  Cleveland,  attorneys  for  plaint- 
iff in  error. 

Peask  &  McEwEN,  attorneys  for  defendant  in  error. 
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Mr.  Presiding  Justice  Shepard  delivered  the  opinion 
OF  THE  Court. 

Upon  appeal  from  a  justice  of  the  peace  the  defendant  in 
error  recovered  the  judgment  from  which  this  writ  of  error 
is  prosecuted. 

The  suit  was  for  rent  for  the  month  of  April,  1895, 
claimed  to  be  due  and  owing  under  the  terms  of  a  certain 
written  demise  for  two  years,  of  a  flat,  from  the  defendant 
in  error  to  the  plaintiff  in  error,  dated  May  1,  1894,  at  $55 
a  month. 

The  only  defense  was  of  release  under  seal.  All  rent 
prior  to  that  for  the  month  of  April,  1895,  was  paid. 

On  April  1,  1895,  the  plaintiff  in  error  paid  the  rent  for 
March,  and  at  the  same  time  paid  to  defendant  in  error  one 
hundred  and  sixty  dollars  more,  as  a  bonus  for,  or  in  con- 
sideration of  the  release  in  question,  and  thereupon  there 
was  indorsed  by  the  defendant  in  error  and  delivered  to 
plaintiff  in  error,  on  the  back  of  the  lease,  a  release  in  the 
following  words  and  figures : 

"  Know  all  men  by  these  presents :  That  I,  Thomas  Clancy, 
in  consideration  of  one  dollar  and  other  valuable  considera- 
tions to  me  paid  by  George  A.  Baker,  Jr.,  do  hereby  release 
the  said  George  A.  Baker,  Jr.,  lessee  in  the  within  lease, 
from  all  liability  or  obligation  to  perform  any  of  the  cove- 
nants and  agreements  contained  in  said  lease,  said  Baker  to 
vacate  the  30th  day  of  April,  1895,  and  in  consideration  of 
the  above  this  lease  shall  become  and  be  fully  canceled  and 
terminated  on  the  30th  day  of  April,  1895. 

Witness  my  hand  and  seal  this  first  day  of  April,  1895. 

Thomas  Clancy.     [Seal.] 

Nothing  was  said  at  the  time  about  the  April  rent. 

The  only  question  in  the  case  is,  what  is  the  true  construc- 
tion to  be  placed  upon  the  release  ?  The  trial  judge  held 
certain  propositions  of  law,  the  cause  having  been  submitted 
to  him  without  a  jury,  to  the  effect  that  Baker  was  not 
released  from  the  rent  for  the  month  of  April,  and  was  lia- 
ble therefor,  and  gave  judgment  accordingly. 

The  discharging  part  of  the  instrument  is  perfectly  plain 
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and  unambiguous;  it  is  that  Baker,  the  lessee,  is  thereby 
released  **  from  all  liability  or  obligation  to  perform  any  of 
the  covenants  and  agreements  contained  in  said  lease." 

Such  a  discharge  was  perfectly  consistent  with  a  contin- 
uation of  the  estate  or  term  demised. 

The  estate  conferred  by  the  lease  was  one  that  did  not  at 
all  necessarily  depend  upon  the  payment  of  rents.  It  could 
as  well  be  created  and  continue  to  exist  without  payment 
of  rent  as  with  it,  if  the  parties  should  so  agree. 

The  provisions  of  the  release,  that  Baker  should  vacate 
the  premises  and  that  the  lease  should  be  canceled,  and  the 
estate  ended  on  April  30th,  were  not  in  the  least  degree 
inconsistent  with,  nor  did  they  render  at  all  ambiguous  the 
discharge  from  payment  of  rent  from  the  date  of  the  writ- 
ing. 

The  judgment  of  the  Circuit  Court  is  reversed,  and  judg- 
ment  for  the  plaintiff  in  error  will  be  entered  in  this  court. 

He  versed,  and  judgment  here. 


Illinois  Steel  Conipany  v.  Michael  Trafas. 

1.  NegugknceI— J?^^rie«  fnym  Acctdent^Employer  Not  Liable. — 
For  an  injuiy  which  occurs  to  a  workman  from  pure  accident,  unaccom- 
panied by  a  want  of  ordinary  care  by  the  employer,  such  employer  is 
not  liable. 

Trespass  on  the  Case,  for  personal  injuries.  Appeal  from  the 
Superior  Court  of  Cook  County;  the  Hon.  Arthur  H.  Chetlain,  Judge, 
presiding.  Heard  in  this  court  at  the  October  term,  1896.  Beversed  and 
remanded.    Opinion  filed  March  8,  1897. 

Williams,  Holt  &  Wheeler  and  E.  Pabmalee  Prentice, 
attorneys  for  appellant. 

Kavanagh  &  O'lJoNNELL,  attomevs  for  appellee. 

Mr.  Presiding  Justice  Shepard  delivered  the  opinion 
OF  the  Court. 

This  appeal  is  from  a  judgment  of  $7,000,  recovered  by 
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the  appellee  for  alleged  injuries  received  by  him  as  an 
employe  of  the  appellant,  working  in  and  about  its  Bes- 
semer converting  works.    ' 

The  serious  burning  to  which  the  appellee  was  subjected, 
through  the  alleged  negligence  of  the  appellant,  was  im- 
mediately occasioned  by  the  falling  of  an  ingot  of  hot  steel 
Avhich  was  being  lifted  and  carried  to  a  car,  by  means  of 
tongs  and  a  crane,  from  the  place  where  it  had  been  shaped 
by  a  mold  from  molten  metal  into  a  partially  solidified  form. 
As  the  ingot  fell  it  burst,  and  the  yet  molten  steel  of  its 
inside  spattered  upon  and  burnt  the  appellee,  causing  the 
injuries  complained  of. 

The  ingots  are  formed  by  pouring  molten  steel  into  molds 
from  a  ladle  carried  by  a  crane.  The  cooling  process 
immediately  begins,  and  the  part  of  the  steel  nearest  to  the 
mold,  or  on  the  outside,  cools  the  soonest.  As  soon  as  may 
be,  the  molds  are  stripped,  off,  leaving  the  ingot  standing 
upright,  about  five  or  six  feet  high,  pyramidal-shaped,  and 
weighing  a  ton  or  more.  Tongs,  constructed  somew^hat 
upon  the  principle  of  the  small  tongs  used  in  handling  cakes 
of  ice,  attached  to  a  chain  at  the  end  of  a  crane  are  then 
applied  to  the  ingot,  and  the  surface  not  yet  being  entirely 
hardened,  their  points  sink  sufficiently  into  the  metal  to 
hold  and  carry  the  ingot  as  it  is  lifted  by  the  operation  of 
the  crane  and  swung  around  to  and  deposited  in  pockets  on 
cars  that  are  near  by,  and  are  used  to  carry  the  ingots  into 
the  rolling  mill. 

A  part  of  appellee's  duty,  in  connection  with  the  opera- 
tion of  one  of  the  cranes  that  were  in  the  pit,  was,  by  the 
aid  of  a  long  hook,  to  guide  the  ingot  into  position  so  that 
when  lowered  it  would  be  deposited  in  one  of  the  pockets 
on  the  ingot  car. 

We  will  not  attempt  to  say  where  the  weight  of  evidence 
lay  concerning  the  cause  of  the  fall  of  the  ingot  in  question. 
One  theory  is,  that  appellee  negligently  permitted  the 
ingot  to  strike  the  side  of  the  car  to  which  it  was  being 
directed,  and  thereby  caused  the  tongs  to  be  loosened  so  as 
to  let  the  ingot  fall.    Another  theory  is,  that  the  ingot  had 
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not  been  permitted  to  suflSciently  cool  before  being  lifted, 
and  that  in  consequence,  the  ingot  collapsed,  and  so  fell. 
There  may  be  other  theories  of  the  cause  of  the  falling  of 
the  ingot,  but  we  need  not  state  others,  if  there  be  such. 

The  parties  are  also  in  contention  as  to  whether  the  fore- 
man, or  superior  officer,  under  whom  the  appellee  worked, 
ordered  the  ingot  to  be  lifted  and  moved  before  it  had  suffi- 
ciently cooled  so  as  to  be  in  a  safe  condition  for  moving; 
and  also,  upon  the  closer  question  whether  the  accident  was 
the  result  of  the  negligence  of  appellee  and  a  fellow-servant 
who  put  the  tongs  upon  the  ingot,  or  either  of  them. 

One  or  more  of  the  counts  of  the  declaration,  charged 
appellant's  negligence  to  consist  in  a  failure  to  arrange 
its  cranes  and  appliances  in  a  reasonably  safe  manner,  and 
to  furnish  a  reasonably  safe  place  for  its  servants  to  work 
in,  in  that  there  was  insufficient  space  around  said  cranes, 
etc.,  for  said  servants  to  work,  and  in  case  of  accident,  to 
escape  from  injury. 

The  appellee  had  worked  continuously  for  two  years  in 
that  particular  place  and  employment,  and  there  was  no 
evidence  that  the  place  and  implements  were  not  reasonably 
safe,  and  such  as  pertained  to  like  industries  elsewhere,  and 
there  was  no  evidence  that  a  safer  practicable  method  or 
place  could  have  been  pursued  or  furnished. 

True,  the  appellee  testified  that  he  tried  to  escape  and 
could  not,  after  he  saw  the  ingot  was  about  to  fall,  or  was 
falling,  but  such  testimony  manifestly  had  relation  to  time 
rather  than  to  space  in  which  to  escape. 

The  appellant  was  therefore  entitled  to  have  its  eighth 
instruction  given  in  an  unmodified  form.  As  offered,  it  was 
as  follows : 

"  An  employer  is  not  bound  to  furnish  his  employes  with 
absolutely  safe  materials  and  appliances.  He  is  not  an 
insurer  of  the  safety  of  his  employes  or  of  the  perfection  of 
the  materials  or  appliances  upon  or  with  which  the  employe 
may  labor.  But  his  obligation  is  to  use  ordinal  y  and  rea- 
sonable care  to  supply  reasonably  safe  materials  and  appli- 
ances; and  if  the  jury  believe  from  the  evidence  that  the 
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defendant  furnished  Trafas  with  an  ingot  reasonably  cooled 
and  hardened  for  moving  through  the  air,  held  by  tongs, 
and  that  the  ingot  fell  from  pure  accident,  or  from  any  neg- 
ligence on  the  part  of  Trafas,  or  because  the  hold  upon  the 
ingot  was  loosened  without  negligence  of  the  defendant  by 
reason  of  striking  against,  or  resting  upon,  a  car,  so  that  the 
ingot  fell  over  and  injured  Trafas,  then  the  jury  should 
bring  in  a  vferdict  of  '  not  guilty.'  " 

The  court,  however,  modified  the  instruction  by  adding 
to  it  as  follows : 

"  Unless  they  find  from  the  evidence  that  the  defendant 
was  guilty  in  so  arranging  and  operating  the  derricks, 
cranes,  cars  and  appliances  in  and  about  the  work  at  the 
time  of  the  accident  so  as  to  unnecessarily  and  unreasonably 
endanger  the  life  of  the  plaintiff  while  in  the  performance 
of  his  duties." 

Appellee  has  not  pointed  us,  by  his  brief  upon  this  in- 
struction, to  any  evidence  that  justified  the  words  added  by 
the  court,  and  we  have  not  been  able  to  discover  anv.  For 
an  injury  which  occurs  to  a  workman  from  pure  accident, 
unaccompanied  by  a  want  of  ordinary  care  by  the  employer, 
the  latter  is  not  responsible.  And  an  instruction  which  so 
tells  the  jury  should  not  have  had  added  to  it  such  qualify- 
ing words  as  bring  to  their  consideration  issues  which  have 
no  support  in  the  evidence;  and  this  is  especially  true  where, 
as  here,  the  modifying  words  of  the  instruction,  if  proper 
under  anv  evidence  which  we  have  failed  to  see,  omitted  all 
reference  to  any  assumption  of  risk  by  the  appellee  which 
would  have  been  a  necessary  subject  of  consideration  in 
connection  with  negligence,  if  any,  by  the  appellant  in  the 
arrangement  of  its  machinery  and  appliances,  or  the  pro- 
viding of  reasonable  space  to  work  in. 

We  might  comment  upon  other  features  of  the  case,  but 
we  refrain  from  so  doing,  believing  that  if  there  be  any  ma- 
terial error  therein  it  will  be  avoided  upon  another  trial,  if 
one  be  had. 

For  the  error  indicated  the  judgment  will  be  reversed 
and  the  cause  remanded. 
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Chicago  &  W.  I.  B.  B.  Co.  and  the  LonlsTille^  N.  A.  & 

C.  By.  Co.  V.  Peter  Beichert. 

1.  Ordinary  Care— TFIan^  of.  Precludes  a  Recovery. — ^In  actions  for 
personal  injuries,  if  the  evidence  shows  that  the  plaintiff  was  not  in  the 
exercise  of  ordinary  care  for  his  personal  safety  at  the  time  of  the  injury 
he  can  not  recover. 

Trespass  on  the  Case,  for  personal  injuries.  Appeal  from  the  Superior 
Court  of  Cook  County;  the  Hon.  Arthur  H.  Chetlain,  Judge,  presid- 
ing. Heard  in  this  court  at  t^e  October  term,  1806.  Reversed  and  re- 
manded.   Opinion  filed  March  8,  1897. 

Statement  of  the  Case. 

On  the  25th  day  of  October,  1892,  a  milk  platform  about 
six  feet  wide,  made  of  plank,  was  maintained  on  the  east 
side  of  the  tracks  of  the  Chicago  &  Western  Indiana  Rail- 
road, immediately  south  of  the  crossing  of  Archer  avenue 
and  extending  south,  along  the  tracks  about  220  feet  to  23d 
street.  This  platform  was  built  upon  a  level  with  the  rails. 
Between  the  northern  half  of  the  platform  and  the  east 
rail  was  a  space  of  about  eighteen  inches,  and  between  the 
southern  half  of  the  platform  and  the  east  rail  was  a  space 
of  two  feet,  and  it  is  pleaded  and  claimed  that  the  platform 
was  negligently  and  dangerously  constructed  in  this  partic- 
ular, in  that  passing  trains  did  not  overlap  that  half  of  the 
platform  two  feet  from  the  east  rail,  but  did  overlap  the 
half  of  the  platform  which  was  only  eighteen  inches  from 
the  east  rail  for  about  six  inches,  and  that  when  this  milk 
platform  was  covered  with  cans  and  many  patrons  of  the 
railroad  were  busily  engaged  in  sorting  and  securing  their 
cans,  they  would,  in  the  exercise  of  due  care  for  their  own 
safety,  fail  to  observe  for  an  instant  that  they  were  at  a 
point  on  the  platform  only  eighteen  inches  from  the  east 
rail,  where  a  passing  locomotive  would  overlap  the  plat- 
form about  six  inches  and  strike  them  down. 

To  the  east  of  the  platform  there  was  a  roadway  about 
twenty-three  feet  wide,  where  milkmen  drove  their  wagons 
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up  to  the  platform  and  loaded  them  with  milk  cans.  To 
the  east  of  this  roadway  were  two  tracks  of  the  Pittsburg, 
Fort  Wayne  and  Chicago  Kailroad,  running  parallel  north 
and  south.  The  tracks  of  the  Chicago  and  Western  Indi- 
ana Railroad  were  four  in  number  and  extended  in  a  straight 
line  parallel,  north  and  south. 

At  about  9:30  o'clock  in  the  morning,  on  the  25th  of  Octo- 
ber, 1892,  appellee,  a  German  milkman,  about  sixty-eight 
years  of  age,  went  upon  this  platform,  at  a  distance  of  about 
120  feet  south  of  Archer  avenue,  for  the  purpose  of  receiv- 
ing certain  cans  of  milk  consigned  to  him,  which,  with  a 
great  many  others,  had  just  been  unloaded  upon  this  plat- 
form and  nearly  covered  the  platform,  reaching  from  the 
northern  to  the  southern  portion  thereof  and  nearly  across 
it.  Appellee's  cans  were  sitting  at  about  eighteen  inches 
from  the  west  edge  of  the  platform,  at  a  point  where  the 
west  edge  was  only  eighteen  inches  from  the  east  rail,  and 
where  passing  locomotives  overlapped  the  platform  about 
six  inches. 

Appellee  had  been  going  to  this  milk  station  for  a  num- 
ber of  years,  and  was,  presumably,  familiar  with  the  plat- 
forms, tracks  and  usual  movement  of  trains  thereabouts. 

One  of  the  counts  of  appellee's  declaration  charged  a  duty, 
under  all  the  circumstances,  on  the  part  of  appellants  to 
have  stationed  at  this  milk  station  some  discreet  person  as 
a  watchman  to  warn  plaintiff,  and  other  patrons,  of  the 
approach  of  engines  and  cars,  and  alleges  the  breach  of 
that  duty  as  one  of  the  proximate  causes  of  the  accident. 

Appellee  commenced  to  select  the  cans  of  milk  belonging 
to  him,  which  were  about  eighteen  inches  from  the  west 
edge  of  the  platform,  and  in  doing  so,  went  to  the  west  side 
of  his  cans  and  nearest  the  west  edge  of  the  platform  in 
this  eighteen  inch  space,  and  began  to  work  or  roll  his  cans 
around  out  of  their  position  along  the  west  edge  of  the 
platform. 

While  appellee  was  in  this  position  upon  the  milk  station 
platform,  with  his  back  turned  toward  the  track,  a  locomo- 
tive engine  approached  backward  from  the  south,  at  a  speed 
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of  about  fifteen  miles  per  hour,  without,  it  is  charged,  ring- 
ing any  bell  or  giving  any  warning,  contrary  to  the  ordi- 
nances of  the  city  of  Chicago,  striking  appellee  in  the  side 
and  back,  inflicting  the  injuries  for  which  this  suit  is 
brought. 

G.  W.  Kretzinoeb  and  E.  C.  Field,  attorneys  for  appel- 
lants. 

Edoab  Terhune,  attorney  for  appellee. 

Mr.  Justice  Waterman  delhtered  the  opinion  of  the 
Court. 

In  the  present  case  it  appears  that  appellee  was  familiar 
with  the  station,  the  platform  and  its  surroundings. 

While,  therefore,  it  is  the  case  that  the  owners  of  rail- 
roads, which  are  public  highways,  are  bound  to  make  such 
landings  or  places  of  access  to  their  roads  as  are  necessary 
for  the  public  accommodation,  and  to  keep  them  in  a  rea- 
sonably suitable  and  safe  state  for  the  accommodation  of 
the  persons  who  may  be  expected  to  use  them.  9  Foster 
(N.  H.),  9,  39, 40;  Longmore  v.  K.  R.  Co.,  19  C.  B.,  N.  S.  183; 
115  Eng.  C.  L.  183;  Sawyer  v.  R.  R.  Co.,  27  Yt.  377. 

Appellee,  having  full  knowledge  of  the  situation  of  the 
platform,  can  not  recover  because  of  a  defect  in  the  arrange- 
ment thereof,  if  any  there  was. 

Appellee,  knowing  that  this  platform  projected  over  the 
roadway  along  which  locomotives  ran,  placed  himself  with 
his  back  to  the  track  in  a  position  where  he  was  struck  by 
a  passing  engine. 

Counsel  say  that  it  became  necessary  for  appellee  to  go 
where  he  was  when  hurt  We  do  not  find  any  evidence 
justifying  such  assertion. 

Appellee  was,  with  a  number  of  other  milkmen,  removing 
cans  from  the  platform.  If  appellee's  cans  were  on  the 
side  nearest  the  track,  the  west  side  of  the  platform,  appel- 
lee could  have  waited  until  the  other  cans  were  removed  by 
their  owners,  or  himself  moved  them  out  of  the  way. 

Probably,  in  thoughtless  haste,  he  went  upon  the  track^ 
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took  a  can,  and,  as  the  evidence  shows,  backed  with  it  down 
the  line,  up  which  an  engine  was  coming.  His  danger  was 
seen  by  his  fellow-merchants;  they  shouted  to  him — one, 
'close  to  him,  jumped  over  cans  out  of  the  way;  appellee  was 
not  quick  enough  and  was  hit. 

The  record  here  presented,  shows  that  appellee  was  not 
in  the  exercise  of  ordinary  care,  else,  with  nothing  to  obstruct 
his  view,  he  would  have  looked  down  the  straight  track,  and 
would  have  seen  the  approaching  engine. 

It  is  urged  that  there  was  a  failure  to  ring  the  bell  upon 
the  engine,  and  that  the  ordinance  so  required. 

As  the  accident  did  not  happen  at  a  crossing,  the  only 
negligence  of  the  defendant,  shown  by  the  evidence,  was 
the  failure  to  ring  a  bell. 

The  practice  of  ringing,  or  failure  by  appellant  to  ring 
a  bell,  did  not  relieve  appellee  from  the  obligation  to  exer- 
cise ordinary  care.  It  is  not  ordinary  care  to  go  upon  a 
railroad  track  and  engage  in  work,  standing  with  one's 
back  to  the  direction  from  which  trains  come  and  run. 

The  platform  in  question  was  on  a  level  with  the  railroad 
track;  appellee  unnecessarily  went  thereon,  failing  to  exer- 
cise ordinary  care  for  his  own  safety. 

Appellee  was  not  invited  to  the  place  at  which  he  was 
injured.  All  of  his  and  the  other  cans  were  placed  where 
no  one  need  run  any  risk  in  taking  them  therefrom.  Appel- 
lant was  therefore  not  required  to  keep  a  watchman  to  warn 
the  milkmen  of  the  approach  of  trains. 

The  judgment  of  the  Superior  Court  is  reversed  and  the 
cause  remanded. 


Mutual  Accident  Assoeiatlon  of  the  Northwest  v.  Bohert 

M.  Simons. 

Home  Protection  Aid  Association  v.  Same. 

1.  Verdict — When  Opposed  to  the  Eindence, — When  the  verdict  is 
clearly  opposed  to  the  overwhelming  evidence  furnished  by  the  plaint- 
iff ^s  own  statement,  out  of  court,  on  the  vital  questions  at  issue,  the  court 
should  not  hesitate  to  set  it  aside. 
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Assumpsit,  on  a  policy  of  accident  insurance.  Appeal  from  the  Cir- 
cuit Court  of  Cook  County;  the  Hon.  Edward  F.  Dunne,  Judge,  presid- 
ing. Heard  in  this  court  at  the  October  term,  1896.  Reversed  and 
remanded.    Opinion  filed  March  8,  1897. 

M.  B.  &  F.  S.  LooMis,  attorneys  for  appellants, 
CiABK  Varnum,  attorney  for  appellee. 

Mr.  Presiding  Justice  Shepard  delivered  the  opinion 
OF  THE  Court. 

The  two  appellant  associations  were,  at  the  time  of  the 
issuance  of  the  certificates  of  membership  sued  upon,  con- 
ducted under  one  management,  and  were  afterward  consoli- 
dated under  the  name  of  The  Star  Accident  Company. 

Appellee,  a  traveling  salesman,  residing  at  Lincoln, 
Nebraska,  became  a  member  of  each  of  said  associations, 
and  the  certificates  of  membership  in  question  were  issued 
to  him  at  the  respective  dates  thereof,  to  wit:  October  10, 
1S88  (in  the  first  named  association),  and  July  30,  1890  (in 
the  last  named). 

These  certificates  of  membership,  while  unlike  in  form, 
Avere  substantially  alike  in  effect  and  purpose,  to  wit,  the 
insuring  of  the  member  (appellee)  against  personal  bodily 
injuries  effected  or  received  by  or  through  external,  violent 
and  accidental  means,  producing  death,  or  **  which  shall, 
independently  of  all  other  causes,  immediately  and  wholly 
disable  and  prevent  him  "  (the  insured)  "  from  the  prosecu- 
tion of  any  and  every  kind  of  business,"  etc.  Each  certifi- 
cate contains  a  condition  to  the  effect  that  immediate  notice 
of  any  accidental  injury  for  which  claim  may  be  made  under 
the  certificate  should  be  given  in  writing  to  the  secretary  of 
the  association,  with  full  particulars  of  the  accident  and 
injury;  and  that  failure  to  give  such  immediate  written 
notice  should  invalidate  all  claims  under  the  certificate. 

The  facts,  as  disclosed  by  the  record,  show  that  previous 
to  the  alleged  injury  and  disability,  for  which  claim  is  now 
made,  to  wit,  on  or  about  November  4,  1891,  appellee  pre- 
sented a  claim  against  appellants,  under  these  same  certifi- 
cates, for  twelve  weeks  and  six  days  disability  on  account 
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of  a  similar  injury  claimed  to  have  been  received  by  him  on 
August  6,  1891,  in  getting  off  a  freight  train  which  started 
up  suddenly,  throwing  him  off  and  spraining  his  left  foot, 
and  breaking  some  of  its  bones.  From  the  disability  so 
suffered  by  him  he  recovered,  and  resumed  his  usual  occu- 
pation on  November  5,  1891;  and  he  was  paid  the  full 
amount  of  his  claim,  $642.86,  by  the  appellants. 

From  that  time  he  continued  to  follow  his  occupation 
for  about  four  months,  when,  as  he  claims,  he  was  again 
injured  and  suffered  the  disability  for  which  these  suits  were 
brought. 

Separate  suits  against  each  of  the  appellants  were  brought, 
but  by  agreement  of  parties  the  causes  were  consolidated 
and  tried  together,  with  the  result  of  a  separate  verdict 
and  judgment  against  each  of  the  appellants  for  the  same 
amount,  $1,433.39. 

The  manner  of  receiving  the  injury  is  stated  by  the 
appellee  in  each  declaration,  as  follows :  "  As  he  was  about 
to  step  off  a  street  car  or  cable  car,  in  the  city  of  Omaha, 
in  the  State  of  Nebraska,  on  said  date  (March  2,  1892),  the 
said  street  and  cable  car  suddenly  starting  (started)  up, 
causing  the  said  plaintiff  to  be  quickly,  violently  and  acci- 
dentally thrown  therefrom  on  the  ground,  causing  a  severe 
bruise  and  injury  to  the  foot  of  the  plaintiff,"  etc. 

The  evidence  shows  plainly  enough  that  the  appellee  suf- 
fered disability  from  about  the  alleged  date  of  March  2, 
1892,  for  a  period  exceeding  the  number  of  weeks  covered 
by  the  insurance  policies,  and  there  would  not  seem  to  be 
any  question  but  that  the  amount  recovered  by  him  is  proper, 
if  under  the  evidence  he  could  recover  at  all. 

The  appellee  went  from  Omaha  to  his  home,  in  Lincoln, 
..  on  March  4th,  and  on  the  next  day  called  a  physician. 

On  March  7th  the  appellee  sent  a  notification  to  the 
appellees,  as  follows : 

"Lincoln,  Nebraska,  March  7,  1892. 
T.  8.  Quincey,  Sec'y  Star  Accident  Insurance  Company  of 
the  Northwest,  and  Home  Protection  Aid  Association, 
Chicago. 

Dear  Sib  :    This  is  to  notify  you  that  I  was  ordered  by 
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my  physician,  Dr.  R.  E.  Giflfen,  of  Lincoln,  Nebraska,  to 
stop  work  and  lay  up  from  all  duties  entirely,  and  to  keep 
off  my  feet,  on  account  of  having  sprained  the  metatarsus 
bone  of  my  right  foot,  caused  by  favoring  my  left  foot  that 
was  injured,  and  walking  on  it  in  relation  to  my  duties  as  a 
commercial  traveler.  1  have  been  confined  to  the  house  and 
room  since  Saturday,  March  5th,  and  can  not  say  when  1 
will  be  able  to  resume  my  duties.  Am  under  Dr.  Giflfen's 
care  and  unable  to  work,  or  even  walk. 

Yours  very  truly, 

Robert  M.  Simons." 

It  will  be  observed  that  he  there  makes  no  mention  of 
being  thrown  from  the  car,  but  states  the  injury  as  having 
l>een  caused  by  favoring  his  left  foot,  which  was  the  foot 
that  was  broken  in  the  accident  of  August  6, 1891. 

Responding  to  such  notification,  the  appellants  sent  to 
appellee  their  usual  printed  form,  containing  a  list  of  ques- 
tions, which,  together  with  his  answers,  he  returned  to  the 
appellants  on  March  14,  1892. 

The  form  and  questions  and  answers  were  as  follows  : 

"  Office  of  the 
Mutual  Accident  Association  of  the  Northwest 

and  the 
Home  Pkotection  Aid  Association. 
The  following  questions  are  simply  preliminary.  You 
will  please  answer  them  fully  and  return  same  to  this  office, 
when,  according  to  the  circumstances,  you  will  be  mailed 
blanks  for  final  proof,  or  be  notified  that  the  association  has 
no  liability  for  indemnity. 

1.  Under  what  circumstances  did  the  accident  occur  ? 
Give  a  full  description  of  the  time,  place,  cause,  and  those 
who  witnessed  the  circumstances. 

(Kote  :  The  more  complete  this  report  the  sooner  the 
association  can  take  action  on  your  case.  Facts  left  out  of 
this  report  must  necessarily  be  ascertained  through  other 
means  by  the  company.) 

Injured  August  5,  '91.  Ruptured  left  foot;  went  to  work 
November  5,  but  was  lame  and  had  to  use  brace  and  anklet 
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on  foot  and  use  a  cane;  attended  by  physician  ever  since, 
and  on  March  5th,  phvsician  ordered  me  to  lay  off  on  ac- 
count of  the  metatarsal  bone  of  my  right  foot  being  sprained 
and  my  heel  being  bruised  from  walking  on  said  foot,  caused 
by  my  being  so  lame  from  injury  to  left  foot,  and  am  not 
able  to  attend  to  my  business  of  commercial  traveler. 

2.  When  did  you  call  a  physician;  who  was  he;  what  his 
address,  and  what  did  he  do  for  you  ? 

Dr.  R.  E.  Giffen,  Lincoln,  Nebraska.  Use  proper  reme- 
dies and  keep  perfectly  quiet  and  off^  foot. 

3.  Are  vou  totally  disabled — confined  to  your  house — 
and  if  so,  how  long  have  you  been  in  this  condition;  or  is 
your  injury  of  such  a  nature  that  you  are  but  "partially  " 
disabled,  permitting  you  to  attend  to  a  portion  of  your  busi- 
ness? 

(Note:  Injuries  to  the  foot,  ankle,  knee,  hip  or  shin, 
unless  the  patient  gives  the  same  absolute  rest  until  author- 
ized by  the  company's  representative  to  use  the  same,  will 
not  be  considered.  The  company  does  not  enforce  the 
"  total  disability  "  clause;  that  is,  confinement  to  the  house, 
for  injuries  received  to  other  portions  of  the  body.  It  will 
be  readilv  seen  that  a  man  with  a  broken  arm  could,  with- 
out  injury  to  the  same,  go  to  his  place  of  business,  while 
with  an  injured  lower  limb  he  would  be  contributing  to 
the  disability.) 

Yes;  am  totally  disabled,  and  can  not  walk,  as  my  busi- 
ness of  commenial  traveler  comf  els  me  to  be  able  to  walk. 

Dr.  Giffen  can  give  you  full  particulars,  as  he  has  attended 
me  since  I  was  hurt. 

4.  What  are  the  external  and  visible  signs,  and  their 
location  % 

Dislocation,  swelling  and  soreness  in  right  foot. 

5.  Please  state  what,  in  the  opinion  of  your  physician 
and  yourself,  will  be  the  duration  of  "  total "  disability  ? 

Can  not  say;  but  will  get  well  as  soon  as  possible;  am 
following  physician's  directions  minutely. 

6.  What  other  accident  insurance  do  you  carry  ? 
Iowa  State. 
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7.  Under  what  occapation  is  your  policy  written  i 
Commercial  traveler. 

8.  Under  what  occupation  were  you  employed  at  the 
time  of  receiving  the  injury  ? 

Same. 

9.  Were  you  a  member  in  good  standing  when  accident 

occurred? 

Yes. 

(Signature.     Full  name.)    Robert  M.  Simons. 

Address,  1721  C  street,  Lincoln,  Nebraska. 

Employed  by  W.  F.  McLaughlin  &  Co.  Address,  Chi- 
cago, 111.*   March  14,  1892." 

On  March  1  i,  1892.  the  appellee  wrote  to  the  secretary 
of  the  Iowa  State  Traveling  Men's  Association  (which  we 
assume  to  be  the  same  association  that  was,  in  his  answer 
to  question  No.  6,  described  as  the  "  Iowa  State  " ),  a  letter 
of  which  the  following  is  a  part : 

"  Lincoln,  Neb.,  March  12,  '92. 

Friend  Haley  :  '{'our  letter  received  and  contents  noted, 
and  1  must  say  I  can  not  see  why  I  would  noi  be  entitled 
to  indemnity,  as  I  never  would  have  had  the  other  lame  and 
sore  foot  had  I  not  been  injured;  and  it  is  all  caused  from 
that  foot  and  me  having  to  follow  my  vocation  as  a  com- 
mercial traveler.  I  have  no  disease  in  my  foot,  and  all  is 
clearly  from  an  accident,  and  I  can  not  see  how  the  board 
of  directors  can  construe  it  otherwise.  Has  a  man  got  to 
be  about  killed  to  constitute  an  accident  ? 

I  can  clearly  prove  the  cause  of  my  again  being  laid  up 
as  to  be  from  former  accident.  Please  send  me  proper 
blank,  and  when  I  am  well  will  fill  it  out.  Understand 
me,  friend  Haley,  I  do  not  want  a  cent  that  I  am  not  entitled 
to — my  being  laid  up  is  clearly  from  the  result  of  an  acci- 
dent and  nothing  else.    *    *    * 

R.  M.  Simons." 

Again,  on  April  10.  1892,  appellee  wrote  to  the  secretary 
of  another  accident  association  at  Utica,  N.  T.,  in  which  he 
was  insured  in  February,  1892,  as  follows : 
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"Lincoln,  Neb.,  Apr.  10,  1892. 
Edward  Treviott,  Esq.,  Secretary,  etc.,  Utica,  New  York. 

Dear  Sir  :  This  is  to  inform  you  that  on  March  5tli,  I 
was  ordered  to  lay  up,  and  have  been  totally  disabled  ever 
since  and  unable  to  work  on  account  of  having  sprained  my 
right  foot  and  heel  and  having  a  stone  bruise  in  same.  How 
I  done  it  I  can  not  say,  but  as  I  will  no  doubt  be  confined 
for  some  time,  thought  best  to  notify  you.  My  physician  is 
Dr.  R.  E.  Giffen,  Lincoln,  Neb. 

Respectfully  yours, 

Robert  M.  Simons.'' 

And  on  or  about  April  25,  1592,  appellee  sent  to  the 
Utica  association  a  preliminary  statement,  wherein  in 
response  to  the  questions  "  Where  did  the  accident  occur  ? " 
"  When  did  the  accident  occur  ? "  and  "  How  did  the  acci- 
dent occur  ?"  he  answered  to  each,  "I  can  not  say." 

Along  with  the  statement  to  the  Utica  assdciation,  he 
also  sent  an  affidavit  by  his  physician,  Doctor  Giffen,  sworn 
to  on  April  25,  1892,  wherein  the  latter  says,  "  that  I  was 
called  on  the  4th  day  of  February,  1 892,  to  see  Mr.  R.  M. 
Simons,  and 'that  I  found  him  suffering  from  periostitis  of 
the  oscalsis,  caused  by  a  bruise  on  the  heel,''  etc. 

All  of  these  statements  negative,  in  one  form  or  another, 
the  claim  of  appellee,  made  in  his  suits,  that  he  suffered  a 
fresh  injury  on  March  2,  1892,  by  being  thrown  from  a 
street  car. 

So  far  as  we  are  able  to  discover  in  the  record,  no  notice 
to  the  appellants,  or  either  of  them,  that  the  injury  from 
which  the  appellee,  suffered,  was  occasioned  by  being  thrown 
from  a  cable  car,  was  given  until  February  17,  1893,  which 
was  only  a  few  days  before  he  began  suit. 

Under  date  of  February  16,  1893,  the  appellee  furnished 
to  appellants  his  final  proof  of  claim  for  indemnity,  and 
therein,  for  the  first  time,  set  forth  under  oath,  "  that  on 
March  2,  1892,  at  Omaha,  Nebraska,  in  getting  off  a  cable 
street  car,  the  car  being  started  up  by  conductor  before  I 
reached  the  ground,  I  came  <  o  n  on  my  right  heel  too 
hard,  and  by  so  doing  bruised  it  and  thereby  caused  peri- 
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ostitis,  and  it  finally  resulted  in  my  heel  being  cut  open  to 
let  out  the  pus,  and  part  of  the  heel  bone  was  also  removed, 
thereby  causing  me  to  lose  forty-nine  weeks  and  six  days 
loss  of  time,"  etc. 

The  appellee,  when  testifying  at  the  trial,  said: 

"  I  was  in  Omaha,  Nebraska,  selling  coflFee.  I  landed  in 
Omaha  and  took  the  car  to  go  up  to  the  Millard  Hotel,  and 
was  lame  at  the  time  from  an  injury  received  prior  to  that. 
I  was  lame  in  the  left  foot. 

I  got  up  to  the  corner  of  13th  and  Dodd  streets,  which 
is  about  150  feet  from  the  Millard  Hotel,  and  signified  that 
I  wanted  to  get  off;  it  is  a  cable  road;  the  conductor  stopped 
the  car  and  I  went  to  get  oflf,  and  before  I  could  get  off  he 
started  the  car,  and  I  came  down  upon  my  right  foot.  I 
was  always  protecting  this  left  foot  and  making  the  right 
do  all  the  work,  as  far  as  I  possibly  could,  because  this  foot 
was  yet  tender;  I  had  hurt  it  seven  months  before,  but  had 
been  working,  when  I  got  the  second  injury,  four  months 
between  the  two,  after  this  one  was  pronounced  well  enough 
so  I  could  go  to  work.  *  *  *  As  I  struck  the  ground 
on  this  side  I  partially  fell  on  to  one  of  my  grips,  and  then 
the  car  started  and  kept  right  on,  didn't  stop  or  anything; 
when  I  picked  myself  up  I  could  scarcely  walk. 

When  I  stepped  off  the  car  I  stepped  on  my  right  foot 
and  came  down  with  a  sharp  shock,  and  I  think  I  struck  a 
cobble  stone;  the  paving  in  the  street  was  cobble  stone  and 
asphalt. 

I  got  a  terrible  shock  with  my  right  foot.  All  my  weight 
was  on  my  right  foot,  and  I  had  a  grip  in  each  hand,  and 
one  cane  in  this  hand  with  the  grip;  my  coffee  grip,  which 
weighed  about  twenty-five  or  thirty  pounds,  was  in  this  right 
hand;  the  other  one,  the  lighter  grip,  was  in  my  left  hand; 
my  weight  was  upon  my  right  side. 

The  right  foot  was  injured  at  that  time  by  this  shock  of 
striking  it  against  the  cobble  stone  or  pavement.  It  wasn't 
the  left  foot  that  was  injured  at  that  time.  I  was  always 
taking  care  of  that. 

I  fell  only  partially  down;  rested  on  the  grip  that  I  had 
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in  my  right  hand,  my  coffee  grip.  That  was  the  large 
grip.     *    *    * 

The  date  of  this  injury  was  the  2d  of  March,  1892;  it 
w^as  along  about  three  o'clock  in  the  afternoon.  I  remained 
in  the  hotel  until  the  next  morning;  I  tried  to  get  out  and 
go  to  work;  went  to  Council  Bluffs  on  the  electric  line,  but 
found  I  couldn't  work  and  had  to  give  up.  I  went  to  see  a 
few  of  my  best  customers  as  best  I  could,  taking  a  car  and 
walking  lame  all  day.  I  staid  in  Council  Bluffs  probably 
three  hours,  and  in  Omaha  from  the  afternoon  of  the  2d 
until  about  8  o'clock  on  the  morning  of  the  4th. 

I  went  back  to  Lincoln;  I  couldn't  work  and  had  to  go 
home;  I  was  too  lame  and  in  too  much  agony;  too  lame  in 
this  right  heel,  the  one  that  I  injured  in  getting  off  the  car 
the  day  before.     *    *     * 

You  see  I  was  a  very  heavy  man  at  this  time.  My 
weight  at  that  time  was  two  hundred  and  thirty  pounds.  I 
weigh  now  one  hundred  and  ninety -seven,  but  I  wear  a  six 
and  one-half  shoe.  I  weighed  two  hundred  and  thirty 
pounds  at  that  time;  1  was  overweight.     *    *    * 

During  the  time  commencing  at  the  time  of  my  injury 
on  the  2d  day  of  March,  1892,  up  until  the  1st  of  March, 
1893,  I  was  not  able  to  perform  my  duties  as  a  commercial 
traveler  or  salesman,  or  any  part  of  them;  I  couldn't  walk;  I 
got  crutches,  and  was  on  crutches  for  months  and  months 
and  months." 

There  was  no  corroboration  of  appellee's  account  of  the 
manner  in  which  he  claimed  to  have  been  hurt  on  March  2, 
1891.  He  was  seen  about  that  time,  and  probably  on  that 
very  day,  showing  indications  of  suffering  pain,  but  no  one 
saw  him  when  he  says  he  fell,  and  no  one  except  himself 
says  how  he  got  hurt. 

We  have  no  wish  to  prejudice  the  appellee  in  another 
trial  by  commenting  with  harshness  upon  the  character  of 
the  case  as  shown  by  this  record,  but  in  view  of  his  repeated 
contemporaneous,  deliberate  and  uniform  statements  in 
writing  (which  we  have  quoted),  made  shortly  after  he  be- 
came disabled  in  March,  1892,  and  never  varied  from  in  any 
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communication  to  the  appellants,  until  just  before  ho  began 
this  suit  in  February,  1893,  it  is  our  plain  duty  to  reverse 
the  judgments  he  recovered. 

The  overwhelming  weight  of  the  evidence  is  opposed  to 
his  present  theory  of  becoming  freshly  injured  in  March, 
1892. 

It  is  incredible  that  appellee  could  have  made  the  written 
stiitements  he  did  so  near  the  time  of  the  alleged  accident 
in  March,  1892,  without  mentioning  such  circumstance,  if 
it  occurred.  It  is  altogether  more  probable  that  the  painful 
injury  suflFered  by  him  was,  as  he  answered  to  question  1, 
in  the  form  furnished  him  by  the  appellants,  "  on  account 
of  the  metatarsal  bone  of  my  right  foot  being  sprained  and 
my  heel  being  bruised  from  walking  on  said  foot,  caused 
by  my  being  so  lame  from  injury  to  left  foot,"  or,  as  he 
otherwise  said,  in  one  or  more  of  his  written  statements, 
'■caused  by  favoring  my  left  foot  that  was  injured"  in  the 
preceding  August,  and  for  which  he  had  probably  settled 
too  early. 

Nor  will  it  answer  to  do  away  with  the  effect  of  those 
numerous  statements,  as  he  attempts  to  upon  his  cross-exam- 
ination, in  the  following  manner: 

"  Q.  Then  when  you  stated  to  these  defendant  com- 
panies and  to  the  Utica  company,  as  well,  that  you  had  no 
knowledge  of  when  you  received  any  injury,  and  that  you 
presumed  it  occurred  from  overusing  your  right  foot,  you 
say  that  was  a  mistake  ?    A.     Yes,  sir;  that  statement  was. 

Q.  You  go  back  on  that  whole  thing  ?  A.  I  go  back 
on  it;  yes,  sir." 

It  is  not  contended  by  appellee  that  if  he  were  not  in- 
jured by  the  fall  from  the  cable  car  as  alleged  in  his  decla- 
rations, he  is  entitled  to  sustain  the  judgments  obtained  by 
him. 

While  verdicts  of  juries  as  to  facts  must  ordinarily  be 
sustained,  there  is  no  rule  that  requires  them  to  be  upheld 
when  they  are  manifestly  contrary  to  the  great  preponder- 
ance of  the  evidence.  But,  on  the  other  hand,  it  is  our 
plain  duty  to  reverse  judgments  that  are  entered  upon  ver- 
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diets  SO  opposed  to  the  evidence.  C.  &  E.  R.  R.  Co.  v. 
Meech,  163  111.  305;  C.  &  N.  W.  Ry.  Co.  v.  Iloldom,  66  111. 
App.  201. 

The  verdict  in  this  case  was  so  clearly  opposed  to  the 
overwhelming  evidence,  furnished  by  the  appellee's  own 
statements,  on  the  vital  question  at  issue,  that  no  court 
should  hesitate  to  set  it  aside. 

The  judgment  is  reversed  and  the  cause  remanded. 


Calumet  Electric  St.  Ry.  Co.  y.  Henry  C.  Nolan. 

1.  Neougence— 0/  the  Plaintiff  Prechtdes  a  Recovery.— When  it  is 
apparent  from  the  evidence  tliat  the  plaintiff,  in  an  action  for  personal 
injuries,  was  himself  guilty  of  negligence,  he  can  not  recover. 

2.  Comparative  Negligence— T/ie  Doctrine  Bepudiated,-— The  doc- 
trine of  comparative  negligence  has  been  formally  repudiated  in  Lake 
Shore  &  M.  S.  Ry.  Co.  v.  Hessions,  150  lU.  646. 

Trespass  on  the  Case,  for  personal  injuries.  Appeal  from  the  Su- 
perior Court  of  Cook  County;  the  Hon.  Nathaniel  C.  Sears,  Judge, 
presiding.  Heard  in  this  court  at  the  October  term,  1896.  Reversed 
and  remanded.    Opinion  filed  March  8,  1897. 

JuDsoN  F.  Going  and  J.  A.  Bubhans,  attorneys  for  appel- 
lant. 

James  C.  McShane,  attorney  for  appellee. 

Mk.  Justice  Gary  delivered  the  opinion  of  the  Court. 

The  appellee  recovered  a  judgment  in  the  Superior  Court 
against  the  appellant  for  injuries  received  by  him  through 
the  alleged  negligence  of  the  appellant. 

He  was  driving  a  double  team,  drawing  a  wagon  with  a 
load  of  wood.  His  seat  was  in  front  of  the  box,  by  the 
horses,  about  seven  feet  from  the  ground. 

A  car  was  coming  behind,  and  he  undertook  to  turn  out. 
The  negligence  of  the  appellant  is  alleged  to  be,  that  holes 
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were  worn  in  the  wood  between  the  rails  of  the  track,  into 
one  of  which  holes  a  fore  wheel  of  the  wagon  dropped, 
throwing  the  appellee  to  the  ground. 

No  one  but  the  appellee  had  any  knowledge  that  the 
wheel  dropped  into  a  hole,  and  as  he  was  knocked  senseless, 
and  remained  so  until  his  team  was  a  block  and  a  half  awajs 
bis  testimony  that  the  wheel  so  dropped  is  no  proof. 

He  sat  forward  of  the  wheels.  Where  the  wheels  were 
when  he  fell  was  not  within  his  view.  If  he  infers  that  the 
wheel  dropped  into  a  hole  from  seeing  the  hole  before  he 
was  over  it,  then  his  negligence  in  driving  into  it  is  a  bar 
to  recovery;  and  if  he  did  not  so  see,  he  has  no  proof  that 
the  wheel  of  his  wagon  dropped  into  any  hole. 

The  inference  that  his  wheel  dropped  into*  some  one  of 
the  many  holes  there,  does  not  make  a  case,  because  such 
holes  being  visible,  he  should  have  avoided  them.  Kor- 
netski  v.  City  of  Detroit,  94  Mich.  341;  City  of  Chicago  v. 
Morse,  33  111.  App.  61. 

The  wood  in  which  holes  were  worn  does  not  appear  to 
have  been  part  of  the  track,  but  rather  of  the  street. 

The  ordinance  under  which  the  road  was  constructed  pro- 
vided that  '•  the  tracks  of  said  railway  shall  not  be  elevated 
above  the  surface  of  the  street,  and  shall  be  laid  with 
modern  improved  rails,  and  in  such  a  manner  that  carriages 
and  other  vehicles  can  easily  and  freely  cross  the  same  at 
all  points  and  in  all  directions  without  obstruction." 

There  is  no  evidence  that  this  ordinance  had  not  been  com- 
plied with^  and  no  obligation  on  the  part  of  the  appellant 
to  keep  any  part  of  the  street  in  repair  is  shown. 

In  any  possible  view  of  the  evidence  the  appellee  had  no 
case. 

The  old  doctrine  of  comparative  negligence  formulated 
by  Judge  Breese  in  Galena  and  Chicago  Union  R.  R.  v. 
Jacobs,  20  111.  478,  and  running  its  course  through  scores  of 
volnmes  of  the  Illinois  Reports,  after  being  often  nibbled  at, 
has  been  finally  formally  repudiated  in  Lake  Shore  & 
Michigan  Southern  Ry.  v.  Ilessions,  150  111.  546. 

The  judgment  is  reversed  and  the  cause  remanded. 
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A.  L.  Deane  et  al.  t.  Michigan  Stove  Company. 

1.  Presumptions— W/i«re  the  Declaration  is  not  Abstracted,— Where 
the  declaration  is  not  shown  by  the  abstract,  if  the  evidence  sustains  any 
cause  of  action,  tlie  court  will  presume  that  the  declaration  has  well 
stated  it,  and  the  judgment  must  stand,  but  if  upon  no  theory  of  law  a 
recovery  could  be  sustained  under  the  evidence,  then  the  judgment  must 
be  reversed. 

2.  Damages— iSa/c  of  a  Burglar  Proof  Safe. — Appellants  sold  to  ap- 
pellee a  safe  for  |175,  warranting  to  be  burglar  proof,  if  certain  directions 
furnished  for  locking  it  were  followed;  the  directions  were  incomplete, 
and  although  followed,  burglars,  without  the  use  of  force,  opened  it  and 
stole  $441.05.  In  an  action  upon  the  warranty  the  appellee  recovered 
the  amount  stolen.    Held^  the  recovery  was  proper. 

Assumpsit,  upon  a  warranty.  Appeal  from  the  Superior  Court  of 
Cook  County;  the  Hon.  Arthur  H.  Chetlain,  Judge,  presiding.  Heard 
in  this  court  at  the  October  term,  1896.  Affirmed.  Opinion  filed  March 
8,  1897. 

Milton  I.  Beck,  attorney  for  appellants. 

< 

Ckatiy  Bros.,  Jarvis  &  Cleveland,  attorneys  for  ap- 
pellee. 

Mr.  Presiding  Justice  Shepard  deliverfd  the  opinion 
of  the  Court. 

The  appellants  were  dealers  in  safes,  and  sold  to  the 
appellee  a  second-hand  burglar-proof  safe.  At  the  time  of 
making  the  sale  the  appellants  delivered  to  appellee  what 
purported  to  be,  and  what  they  represented  as  being,  correct 
written  instructions  for  locking  and  unlocking:  the  safe, 
which,  however,  were  in  fact  incomplete  in  the  omission  of 
an  instruction  or  direction  which  was  essential  to  securely 
lock  the  safe  against  any  experienced  safe  opener,  although 
without  it  the  safe  would  be  apparently  securely  locked. 

Appellee  placed  the  safe  in  its  fire-proof  vault  and  used 
it  for  about  two  years,  and  always  locked  and  unlocked  it 
according  to  the  directions  so  furnished. 
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Finalh',  however,  burglars  at  night  time  forced  open  the 
vault  door  by  violence,  and  without  any  apparent  use  of  force 
upon  the  safe  itself,  unlocked  it  and  stole  $441.05  in  money 
from  it. 

The  appellee  sued  and  recovered  judgment  for  the  amount 
of  money  so  stolen. 

The  price  paid  for  the  safe  was  $175. 

The  appellee  was  a  dealer  in  stoves,  and  had  a  place  of 
business  in  Chicago.  Just  before  the  negotiations  for  the 
safe  in  question  were  begun,  a  fire-proof  safe  which  appellee 
had  been  using  in  its  business  was  burglarized,  and  that 
fact  was  stated  to  appellants,  or  their  salesman,  by  an  agent 
of  appellee  when  he  went  to  appellants'  store  and  applied 
for  a  burglar-proof  safe,  and  he  was  further  told  that  the 
object  appellee  had  in  getting  another  safe  was  to  avoid  a 
repetition  of  being  burglarized. 

Previous  to  that  interview,  but  after  the  first  burglary, 
the  cashier  of  the  appellants,  who  sometimes  also  acted  as 
their  salesman,  went  to  appellee's  place  of  business  and  upon 
examination  found  that  the  safe  which  had  been  the  subject 
of  the  first  burglary  was  only  fire-proof,  and  he  recom- 
mended the  purchase  by  appellee  of  a  burglar-proof  safe. 

It  would  seem,  therefore,  that  there  was  contem])lated  by 
the  parties  a  purchase  by  one  and  a  sale  by  the*  other  of 
what  is  known  as  a  burglar  proof  safe,  which,  when  properly 
locked,  would  be  reasonably  safe  against  ordinary  attacks 
by  a  burglar.  We  can  not  give  to  their  contract  a  meaning 
that  the  safe  should  be  burglar-proof  against  all  attacks  by 
burglars,  for  there  was  undisputed  evidence  that  no  such 
safe  was  or  could  be  made,  but  only  the  meaning  that  it 
should  be  burglar-proof  in  the  commercial  sense,  as  distin- 
guishing it  from  the  commercially  known  fire  proof  safe. 

To  constitute  such  a  safe  it  was  proved  that  a  combina- 
tion lock  was  an  essential  part,  and  that  to  be  eflFectual  and 
practicable,  the  combination  must  be  properly  set,  and,  of 
course,  must  be  knowli  to  the  user  of  the  safe. 

It  is  undisputed  that  the  written  directions  for  lockin<]^ 
and  unlocking  the  safe  were  incomplete.    The  locking  of 
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the  safe  according  to  those  directions  left  the  safe  only 
apparently  secure,  while  to  an  experienced  safe  opener  no 
more  than  ten  seconds  would  be  required  to  open  the  door, 
as  was  demonstrated  by  appellants'  representative,  who, 
after  locking  the  safe  according  to  such  directions,  opened 
it  in  that  space  of  time  the  morning  after  the  burglary. 

The  declaration  is  not  abstracted,  as  required  by  the  rules 
of  this  court.  It  is  only  mentioned  in  one  place  as  "  narr," 
and  in  another  as  "  amendment  to  narr,"  with  the  dates  of 
filing,  and  although  the  point  is  specifically  insisted  upon 
in  appellee's  brief,  no  attempt  has  been  made  by  appellant 
to  file  a  better  abstract. 

If,  therefore,  as  we  have  frequently  held,  the  evidence, 
sustains  any  cause  of  action,  we  will  presume  the  declara- 
tion has  well  stated  it,  and  the  judgment  must  stand,  but 
if  upon  no  theory  of  law  a  recovery  could  be  sustained 
under  the  evidence,  then  the  judgment  must  be  reversed. 
See,  also,  City  of  Chicago  v.  Moore,  139  111.  201;  McCor- 
mick.  etc.,  v.  Burandt,  37  111.  App.  165;  and  same  case  in 
136  111.  170. 

The  case  was  tried  by  the  court  without  a  jury,  and  the 
evidence  appears  to  be  sufficient  to  sustain  the  finding  that 
there  was  a  warranty  by  the  appellants  that  the  safe  was 
burglar-proof,  within  the  commercial  and  ordinary  sense  of 
that  term,  and  that  the  directions  for  locking  the  safe  would, 
if  followed,  render  the  safe  reasonably  secure,  when  so 
locked,  against  an  ordinary  attempt  by  a  burglar  to  open  it. 

There  was  clearly  a  breach  of  the  warranty  in  the  latter 
respect,  although  not  in  the  former.  So  far  as  the  safe 
itself  was  concerned,  considered  separately  from  the  direc- 
tions to  lock  it,  there  is  nothing  to  show  that  it  was  not 
what  it  was  represented  to  be.  It  was  in  no  manner  broken 
or  impaired,  nor  was  the  lock  itself.  Both  safe  and  lock 
were  as  perfect  after  as  before  the  burglary,  and  as  well 
prepared  as  ever  to  perform  the  duty  for  which  it  was  pur- 
chased. 

The  whole  fault  of  appellants  was  in  furnishing  incom- 
plete directions  how  to  manipulate  the  lock.     Because  of 
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their  failure  therein,  the  safe  was  easily  burglarized,  and 
appellee's  loss  of  naoney  ensued. 

No  question  is  made  but  that  the  safe  was  locked  accord- 
ing to  the  directions  that  were  furnished  by  appellants,  and 
it  was  proved  that  with  a  lock  of  that  kind  properly  set, 
the  door  of  the  safe  would  be  substantially  as  impervious 
to  attack  by  one  who  did  not  know  the  combination,  as  any 
other  part  of  the  safe. 

No  point  is  made  by  appellants  that  the  amount  of  money 
which  was  left  in  the  safe  by  appellee  and  taken  from  it  by 
the  burglars  was  an  unreasonable  risk  to  subject  the  safe 
to;  nor  is  it  claimed  by  the  appellee  that  the  appellants 
were  guiltj  of  any  willful  deceit  or  fraud  in  the  transac- 
tion. 

Questions  of  much  nicety  arise  upon  such  a  state  of  facts, 
and  we  have  been  cited  to  no  case  in  point,  nor  have  we 
been  able,  after  considerable  diligence,  to  find  one. 

The  general  rule  enunciated  in  many  cases,  and  pretty  well 
understood,  is  that  for  a  breach  of  warranty  the  damages, 
if  anything  more  than  nominal,  are  such  only  as  follow  as 
a  natural  and  proximate  consequence  from  the  breach. 

Here,  however,  we  have  the  unusual  intervention  of  a 
third  person — the  burglar — from  whose  acts  the  loss 
immediately  came.  Of  course,  the  burglar  would  be  liable 
for  the  tort  committed  by  him,  but  are  not  the  sellers  of 
the  safe  liable  upon  their  breach  of  contract,  because  thereby 
the  tort  committed  by  the  burglar  was  induced  and  ren- 
dered easy  of  accomplishment  ? 

It  seems  to  us  to  be  no  undue  stretch  of  the  other  well 
established  rule,  that  if  the  damages  suffered  be  such  as  may 
reasonably  be  supposed  to  have  been  in  the  contemplation 
of  both  parties  at  the  time  they  made  the  contract,  as  the 
probable  resmlt  of  the  breach  of  it,  to  hold  that  under  the 
evidence  in  this  case,  the  very  intervention  of  a  burglar 
was  the  essential  element  that  both  parties  contemplated 
as  being  the  thing  to  be  guarded  against,  and  concerning 
which  the  warranty  was  interposed. 

If  so,  then  the  consequence  that  followed  was  the  natural 
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and  proximate  result  of  the  breach,  and  the  recovery  was 
right. 

Authorities  consulted  by  us  may  be  found  in  Sedgwick 
on  Damages,  Benjamin  on  Sales,  Sutherland  on  Damages, 
5  Am.  &  Eng.  Ency.  of  Law,  title,  *•  Damages,"  Wait's 
Actions  and  Defenses,  and  Herring  v.  Skaggs,  62  Ala.  180. 

The  judgment  is  affirmed. 

Mr.  Justice  Gary. 

It  is  easy  to  imagine  cases  where  the  loss  might  be  so 
disproportionate  to  the  price  of  the  safe  that  it  would  seem 
difficult,  if  not  impossible,  to  treat  it  as  the  measure  of  dam- 
ages. The  case  of  a  passenger  carrier  sued  in  assumpsit  for 
the  loss  of  luggage  seems  most  analogous. 

In  such  a  case  the  passenger  may  recover  a  reasonable 
amount  for  money  carried  in  his  trunk.  111.  Colit.  R.  R.  v. 
Copeland,  24  111.  332;  Hutchinson  on  Carriers,  Chap.  13. 


South  Chicago  City  Railway  Company  y.  lyert  Adamson. 

1.  Contributory  Negligence— ForWds  a  Recovery,— The  law  of 
contributory  negligence  forbids  a  recovery  by  one  who,  by  his  own  fault, 
brings  an  injury  upon  himself,  and  it  is  n(x  longer  a  question  of  com- 
parison as  to  who  was  most  at  fault. 

Trespass  on  the  Case,  for  personal  injuries.  Appeal  from  the  Cir- 
cuit Court  of  Cook  County;  the  Hon.  Edward  F.  Dunne,  Judge,  pre- 
siding. Heard  in  this  court  at  the  October  term,  1896.  Reversed  and 
remanded.    Opinion  filed  March  8,  1897. 

OsBOKN  &  Lynde,  attorneys  for  appellant. 
James  C.  McShane,  attorney  for  appellee. 

Mr.  Presiding  Justice  Shepard  delivered  the  opinion 
OF  THE  Court. 

In  a  suit  for  personal  injuries  received  by  the  appellee, 
he  recovered  a  verdict  against  the  appellant  for  $3,800, 
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which  was  remitted  down  to  $2,000,  and  judgment  for  that 
amount  was  entered  upon  the  verdict. 

The  circumstances  of  the  accident  out  of  which  the  suit 
arose  were,  briefly,  that  the  appellee  was  driving  his  team 
and  empty  wagon  north  on  Stony  Island  avenue  between 
76th  and  75th  streets,  on  which  avenue  the  appellant  oper- 
ated a  double  track  line  of  electric  cars.  The  appellee  was 
driving  on  the  east  side  of  the  avenue,  and  about  the  time 
he  reached  75th  street  he  turned  his  team  and  attempted  to 
cross  the  car  tracks,  but  before  he  got  over,  the  rear  part 
of  his  wagon  was  struck  by  an  electric  car  going  north, 
and  he  was  thrown  out  and  sustained  the  injuries  com- 
plained of. 

We  do  not  need  to  mention  why  it  was  necessary  for 
appellee  to  cross  the  track.  His  right  to  do  so,  with  ordi- 
nary care,  was  equal  to  that  of  the  appellant  to  use  the  track. 

The  track  was  a  foot  or  more  higher  than  the  roadway  on 
either  side  of  it,  and  in  order  to  make  the  crossing,  it  was 
manifestly  good  driving  to  go  slowly,  and  it  w^as  the  part  of 
good  judgment  by  a  driver  to  make  the  crossing  at  nearly  a 
«  right  angle  to  the  track,  so  as  to  avoid  the  sliding  or  sluing 
of  the  wagon  wheels  when  they  should  strike  the  iron  rails 
of  the  track. 

And  the  appellee  seems  to  have  both  driven  slowly,  and 
at  nearly  a  right  angle  to  the  track. 

But  whether,  under  circumstances  rendering  such  a  course 
wise  and  prudent,  he  should  have  attempted  to  cross  in  front 
of  an  electric  car  which  was  approaching  him  at  so  short  a 
distance  away  as  in  this  case,  and  which  he  saw  before  he 
started  to  make  the  crossing,  raised  the  very  important  and 
close  question  whether  he  was  not  guilty  of  contributory 
negligence  to  such  a  degree  as  to  bar  him  from  any  recovery. 

Without  reciting  the  evidence,  it  is  enough  to  say  that 
the  question  of  his  contributory  negligence  in  bringing  the 
accident  upon  himself,  was  the  controlling  question  of  fact 
in  the  case.  We  need  not,  at  this  time,  say  that  the  weight 
of  the  evidence  upon  that  subject  was  so  clearly  opposed  to 
the  verdict  as  to  justify  our  reversal  of  the  judgment  on  that 
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ground,  although  it  is  made  our  duty  under  the  law  to  con- 
sider the  evidence,  and  to  set  aside  verdicts  that  are  not 
supported  by  it.  C.  &  E.  E.  K.  Co.  v.  Meech,  163  111.  305; 
C.  &  N.  W.  Ry.  Co.  V.  Holdom,  66  111.  App.  201. 

But  there  was,  at  least,  so  much  evidence  tending  to  show 
contributory  negligence  by  the  appellee,  as  to  require  a 
critical  examination  of  the  instructions  that  were  given  cov- 
ering that  question. 

The  seventh  instruction  asked  by  the  appellant  was  as 
follows : 

"  7.  If  the  jury  shall  find  from  the  evidence  that  both 
the  motorman  and  the  plaintiff  supposed  that  the  plaintiff 
would  be  able  to  get  across  the  track  without  being  struck 
by  the  car.  and  that  in  so  doing  they  both  erred  in  their 
judgment  in  respect  to  the  matter,  and  that  the  accident 
was  due  to  such  error  in  judgment  on  their  part,  then  the 
plaintiff  can  not  recover,  and  their  verdict  must  be  for  the 
defendant." 

Instead  of  giving  it  as  asked,  the  court  modified  it  by 
inserting  after  the  words  "  in  respect  to  the  matter  "  the 
words  "and  both  exercised  ordinary  care  and  caution  up  to 
the  time  of  the  collision." 

The  theory  up(m  which  the  instruction  was  drawn  was, 
that  both  the  motorman  and  the  appellee  were  chargeable 
with  the  exercise  of  care  and  judgment  in  the  situation  in 
which  they  were  placed,  and  that  if  in  such  regard  they  both 
erred,  and  the  accident  resulted  in  consequence  of  such  joint 
error,  no  recovery  could  be  had.  If  both  were  equally  neg- 
ligent, there  could  be  no  recovery,  is  well  settled  law. 

The  instruction  w^as  warranted  under  the  evidence  that 
tended  to  show  that  the  appellee  erred  in  judgment  in  sup- 
posing that  he  had  time  to  cross  the  track,  and  that  the 
motorman  likewise  erred  in  judgment  in  not  beginning 
sooner  than  he  did  to  try  to  stop  his  train,  and  should  have 
been  given  as  requested.  The  modification  of  the  instruc- 
tion, by  adding  the  words  quoted,  w^as  equivalent  to  telling 
the  jury  that  appellee  could  recover  unless  both  himself  and 
the  motorman  were  in  the  exercise  of  ordinary  care.    In 
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Other  words,  if  the  raotorman  was  exercising  ordinary  care, 
and  the  appellee  was  not,  then  appellee  could  recover,  which 
is  much  the  same  as  saying  that  the  degree  of  care  on  the 
part  of  appellee  was  immaterial,  however  careful  the  raotor- 
man may  have  been. 

Such  is  not  the  law.  The  law  of  contributory  negligence 
forbids  a  recovery  by  one  who,  by  his  own  fault,  brings  an 
injury  upon  himself,  and  'it  is  no  longer  a  question  of  com- 
parison as  to  who  was  most  at  fault. 

The  appellant  had  a  right  to  have  the  instruction  squarely 
present  to  the  jury,  the  law  that  if  the  accident  were  due 
to  the  joint  negligence  of  the  motorman  and  the  appellee^ 
no  recovery  could  be  had,  disconnected  with  the  other  and 
inconsistent  elements  embodied  in  the  modifying  words  in. 
serted  by  the  court. 

For  the  fault  in  modifying  the  instruction,  and  upon  the 
question  of  whether  the  appellee  was  guilty  of  a  degree  of 
negligence  which  should  bar  his  recovery,  we  think  there 
should  be  another  trial. 

The  judgment  of  the  Circuit  Court  is  reversed  and  the 
cause  remanded. 


Charles  Holmstrom  v.  Oldham  Bank. 

1.  Instructions— To  Find  for  the  Plaintiff.— Under  the  evidence  in 
this  case  the  court  finds  that  the  instruction  to  find  for  the  plaintiff  was- 
proper. 

Assampsit,  on  a  promissory  note.  Appeal  from  the  Circuit  Court  of 
Cook  Counter,  the  Hon.  Abner  SmTH,  Judge,  presiding.  Heard  in  thi» 
court  at  the  October  term,  1896.  Aflirmed.  Opinion  filed  March  8, 
1897. 

B.  M.  Shaffner,  attorney  for  appellant. 
John  T.  Kichards,  attorney  for  appellee. 

Vol.  LXIX  8 
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Mr.  Pre8Iding  Justice  Shepard  delivered  the  opinion 
OF  THE  Court. 

Appellee,  the  first  indorsee  of  a  promissory  note  for 
$362.50,  made  by  the  appellant  to  Fible  &  Crabb  Distilling 
Company,  brought  suit  on  the  note  and  recovered  the  judg- 
ment for  $402.22,  which  is  appealed  from.  Pleas  of  failure 
of  consideration,  and  that  appellee  took  the  note  after  ma- 
turity, without  consideration,  and  was  a  mere  volunteer 
holder  thereof,  were  interposed,  to  which  appropriate  rep- 
lications were  filed. 

The  evidence  showed  conclusively,  that  appellee  acquired 
the  note  by  discounting  it  long  before  its  maturity  for  its 
face  value,  less  the  discount,  in  the  regular  course  of  busi- 
ness, and  without  notice  of  the  equities,  if  any,  which  may 
have  existed  between  the  maker  and  the  payee. 

At  the  conclusion  of  the  evidence,  the  court  instructed 
the  jury  to  find  the  issues  for  the  plaintiff,  and  to  assess  the 
damages  a,t  the  sum  for  which  judgment  was  entered.  Un- 
der the  evidence,  the  instruction  was  proper;  and  there  was 
no  error  in  rejecting  the  evidence  offered  by  the  appellant, 
nor  in  refusing  the  instructions  asked  by  him,  nor  in  refus- 
ing to  permit  appellant's  attorney  to  address  the  jury  in 
argument  after  the  instruction  was  given.  The  case  is  an 
exceedinglj'  simple  one  and  the  judgment  was  right.  Af- 
firmed. 


177. 386  Tirginia  B.  Holmes  t.  George  J.  Williams. 

1.  Guaranty — Blank  Indorsements. — A  blank  indorsement  upon  a 
promissory  note  is,  prima  facie,  a  guaranty,  and  authorizes  Iho  holder 
of  such  note  to  write  a  contract  of  guaranty  over  such  indorsement. 

2.  Same— ilfadc  After  the  Delivery  of  the  Note — Consideration. — 
Where  it  is  alleged  that  a  guaranty  was  made  after  the  delivery  of  Uie 
note,  to  the  payee  it  is  necessary  to  allege  and  prove  a  consideration  for 
Buch  guaranty. 

Assiinipsit,  on  a  guaranty  of  a  promissory  note.  Appeal  from  the 
•Superior  Court  of  Cook  County;  the  Hon.  Arthur  H.  Chetlaik,  Judge, 
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presiding.    Heard  in  this  court  at  the  October  terra,  1896.    Affirmed. 
Opinion  filed  March  8,  1897. 

Wm.  J.  Tewkesbury  and  McClkllan  &  Little,  attorneys 
for  appellant. 

Slusser  &  Johnson,  attorneys  for  appellee. 

Mr.  Justice  Gary  delivered  the  opinion  of  the  Court. 

The  appellee  sued,  and  recovered  judgment  against,  the 
appellant  for  $744.84,  as  the  unpaid  balance  of  a  promissory 
note  as  follows : 

"  Chicago,  III.,  January  21,  1891. 

Twenty-four  months  after  date,  for  value  received,  1 
promise  to  pay  to  the  order  of  Ira  Holmes,  sixteen  hundred 
(1.600)  dollars,  at  his  office,  with  interest  at  six  per  cent 
per  annum,  after  date,  until  paid. 

(Then  follows  a  warrant  of  attorney  to  confess  judg- 
ment.)   This  note  is  secured  by  a  chattel  mortgage  of  even 

date. 

Elizabeth  Wallace. 

(Indorsed  on  the  back.) 

For  value  received,  I  hereby  guarantee  the  payment  of 

the  within  note  at  its  maturity. 

Virginia  B.  Holmes. 

Pay  to  the  order  of  George  J.  Williams. 

Iba  Holmes." 

The  guaranty  over  the  appellant's  name  was  written 
when  this  suit  was  begun.  Her  blank  indorsement  is, 
prima  facie,  a  guaranty.  Kingsland  v.  Koeppe,  35  111.  App. 
81;  S.C.,137I11.  544.  , 

The  holder  of  the  paper  was  authorized  to  write  the 
guaranty  over  the  signature.  Swigart  v.  Weare,  37  111. 
App.  258. 

As  the  declaration  alleged  that  the  guaranty  was  made 
after  the  delivery  of  the  note  to  the  payee,  it  was  necessary 
to  allege  and  prove  a  consideration  for  the  guaranty. 
Featherstone  v.  Hendrick,  69  111.  App.  497;  White  v. 
Weaver,  41  111.  409;  Joslyn  v.  CoUinson,  26  111.  61. 
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The  declaration  alleged  that  consideration  to  be  that  the 
appellee  "  would  accept  and  receive  the  said  note  of  the 
said  Ira  Holmes,  and  for  a  valuable  consideration  to  her  in 
hand  paid  by  the  "  appellee.  Now  while  the  first  part  of 
that  alle<?ed  consideration  may  be  said  to  be  no  considera- 
tion at  all,  being  neither  detriment  to  the  appellee  nor 
benefit  to  the  appellant,  and  while  there  was  no  attempt  to 
prove  the  other  part,  yet  as  no  objection  on  account  of 
variance- was  made  at  the  trial,  if  on  the  whole  case  a  suffi- 
cient consideration  appear,  such  variance,  being  removable 
by  amendment,  may  be  disregarded.  McCormick  Machine 
Co.  V.  Burandt,  136  Hi.  170;  City  of  Chicago  v.  Moore,  139 
111.  201. 

There  was  evidence  that  the  appellee  advanced  money  to 
Ira  Holmes  on  many  notes  upon  which  the  plaintiff  had 
placed  her  name;  that  she  was  asked  both  by  the  ap- 
pellee and  his  attorney,  whether  she  understood  the  obli- 
gations she  was  incurring,  and  that,  among  other  things, 
she  replied  that  she  did  understand  them,  and  showed  that 
she  did  by  the  tenor  of  the  conversation;  that  the  appellee 
told  her  that  he  was  liable  to  have  considerable  of  her 
paper — paper  with  her  name  on — and  she  said  she  was 
guaranteeing  the  notes,  and  assisting  Ira  (her  husband), 
who  had  a  fair  prospect  of  getting  out  of  debt,  and  mak- 
ing some  money. 

The  fair  conclusion  on  the  whole  case  is,  that  she 
intrusted  her  husband  with  her  name  as  guarantor  upon 
paper,  to  be  used  by  him  in  his  discretion.  Under  such  cir- 
cumstances, the  consideration  to  him  was — by  implication — 
at  her  request,  although  the  note  in  suit  was  not  the  par- 
ticular subject  of  any  communication  between  her  and  the 
appellee,  or  any  one  representing  him.  Whether  the 
implication  mentioned  be  a  fair  one,  is  fairly  debatable, 
but  on  the  whole  we  deem  it  right. 

The  finding  for  the  appellee  is,  so  far  as  relates  to  con- 
sideration, justified  by  the  evidence. 

The  other  defense  alleged  is,  that  by  an  agreement 
between  the  maker  of  the  note — Wallace — and  Ira  Holmes, 


\ 


First  District — October  Term,  1896.      117 

Friedman  v.  Schwabacher. 

with  the  assent  of  the  appellee,  Wallace  was  discharged, 
and  that  the  effect  of  discharging  Wallace  was  to  discharge 
the  appellee.  The  answer  to  that  defense  is,  that  there  is, 
first :  Conflicting  testimony  upon  the  subject;  and,  second, 
that  the  business  relations  between  the  appellant  and  her 
husband  were  on  such  a  footing  as  fairly  to  imply  her  con- 
sent to  his  endeavors  to  get«out  of  debt,  among  which  were 
the  negotations  with  Wallace — whatever  msiy  have  been 
their  character.  It  appsars,  on  the  version  of  the  appel- 
lant, that  as  a  result  of  those  negotations,  Ira  delivered  to 
the  appellee  a  note  and  chattel  mortgage  which,  if  paid, 
would  have  extinguished  the  cause  of  action  in  this  suit; 
but  it  is  not  shown  that  such  payment  was  made,  or  that  the 
appellee  is  in  fault  on  that  note  and  chattel  mortgage.  It 
is  not  claimed  that  if  the  appellee  was  entitled  to  recover, 
the  amount  recovered  is  wrong. 
The  judgment  is  affirmed. 

Mb.  Presiding  Justice  Shepard. 

I  can  not  quite  concur,  but  hoping  that  the  Supreme 
Court  may  have  an  opportunity  to  pass  upon  the  questions, 
which  are  of  much  collateral  importance,  I  waive  any  dis- 
cussion by  way  of  dissent. 


8.  Friedman  t.  H.  Schwabacher  and  J.  Schwabacher 

1.  Fraud — In  the  Consideration  of  Sealed  Instruments, — A.t  law, 
fraud  in  the  consideration  of  a  sealed  instrument  is  no  defense. 

Aetlon  for  Bent,— Appeal  from  the  Circuit  Court  of  Cook  county; 
the  Hon.  Edward  F.  Dunne,  Judge,  presiding.  Heard  in  this  court  at 
the  October  term,  1896.    Affirmed.    Opinion  filed  March  8,  1897. 

Blum  &  Blum,  attorneys  for  appellant. 
AenoBAFT,  Gordon  &  Cox,  attorneys  for  appellees. 
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Mb.  Justice  Gaky  delivered  the  o:»inion  of  tae  Court. 

All  of  the  questions  but  one,  presented  by  this  case,  are 
settled  adversely  to  the  appellant  in  the  case  of  the  same 
title  as  this.    64  111.  App.  422. 

That  question,  not  there  settled,  is  whether  a  fraud  per- 
petrated by  the  agent  of  the  appellees,  in  misrepresenting 
the  sanitary  condition  of  the  demised  premises  before  the 
lease — under  seal — was  made,  can  be  shown  by  the  appellant 
in  avoidance  of  the  lease,  and  upon  that  the  law  is  that,  at 
law,  fraud  in  the  consideration  of  a  deed  is  no  defense. 
Toddv.  Mitchell,  67  111.  App.  84;  Windett  v.  Ilurlbut,  115 
111.  403,  and  Johnson  v.  Wilson,  33  111.  App.  639. 

This  last  case  was  upon  a  lease  under  seal. 

All  sealed  instruments  are  deeds,  whether  they  be  convey- 
ances or  executory  contracts.     Bouvier  Law  Diet.,  "  Deed." 

If  the  statute  concerning  negotiable  instruments  has 
taken  them  out  of  this  rule,  this  case  is  not  affected  thereby, 
as  a  lease  is  not  embraced  by  that  statute.  Canadian  Bank 
V.  McCrea,  106  111.  281. 

The  judgment  is  affirmed. 


West  Chicago  St.  R.  E.  Co.  v.  P.  C.  Feeney. 

1.  Veedicts — Condtisive.—A  verdict  that  the  defendant  was  guilty 
of  negligence  and  that  the  plaintiff  was  not,  is,  ordinarily,  the  end  of  the 
contest. 

Trespass  ou  the  Case,  for  personal  injuries.  Appeal  from  the  Sup^*- 
rior  CJourt  of  Cook  County;  the  Hon.  Nathaniel  C.  Sears,  Judge,  pre- 
siding. Heard  in  this  court  at  the  October  term,  1896.  Affirmed. 
Opinion  filed  March  8,  1897. 

Egbert  Jamieson  and  John  A.  Rose,  attorneys  for  appel- 
lant. 

John  F.  Waters,  attorney  for  appellee. 
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Mr.  Justice  Gaby  delivered  the  opinion  of  the  Court. 

The  appellee  was  a  passenger,  sitting  on  a  seat  on  the 
left  hand,  or  south  side,  of  a  grip  car  going  west,  and  the 
only  way  to  get  off,  other  than  stepping  to  the  ground  on 
that  side,  was  to  walk  along  a  foot-board  on  the  side  of 
the  car  to  the  rear  end,  cross  over  and  step  oflf  there.  The 
distance  from  the  track  on  which  the  car  was,  to  the  track 
on  which  cars  ran  east,  was  four  feet  ten  and  one-half 
inches. 

How  much  the  cars  overhung  outside  the  track  does  not 
appear,  but  it  is  common  knowledge  that  the  foot-board  of 
a  car  is  considerably  outside  the  rail  of  the  track. 

The  car  stopped  for  passengers  to  alight,  and  the  appellee 
stepped  oflf  on  the  south  side.  Another  car  going  east  on 
the  south  track  came  along,  and,  between  the  two,  the 
appellee  was  knocked  down,  and  sustained  the  injuries  for 
which  he  sued. 

Upon  these  facts,  the  jury  found  that  the  appellant  was 
negligent,  and  that  the  appellee  was  not,  which  ends  that 
contest.  The  damages,  after  a  remittitur,  are  not  such  as 
to  be  complained  of,  and  it  is  only  of  damages  and  the  ver- 
dict for  the  appellee,  that  the  appellant  does  complain.  The 
judgment  is  affirmed. 


Egbert  Jamieson  v.  John  Holm. 

1.  Decree — When  a  Bar  at  Law. — A  decree  of  a  court  of  equity  \r  a 
bar  at  law  to  any  other  proceeding  between  the  same  parties  in  the  same 
cause  of  action. 

2.  Guarantor— JWacTiarge  When,  the  Principal  Debt  is  Extin- 
guished,— ^The  difiference  between  sureties  who  directly  and  absolutely 
undertake  to  pay,  assignors  or  indorsers  of  negotiable  instrumente  who 
contingently  undertake  to  pay,  and  guarantors  who  undertake  that  the 
principal  shall  pay,  is  merely  formal,  their  rights,  so  far  as  dependent 
upon  the  relations  of  the  creditor  and  the  principal,  are  the  same.  If 
by  any  means  the  principal  is  discharged,  generally  the  debt  is  extin- 
guished and  the  guaranty  that  he  will  pay  it  ended. 
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Assumpsit,  upon  a  guaranty.  Appeal  from  the  Superi«)r  Court  of  Cook 
County;  the  Hon.  Philip  Stein,  Judge,  presiding.  Heard  in  this  court 
at  the  October  term,  1893.  Rdveraed  and  jud;i^m?nt  entered  in  this 
court.     Wat£RMAN,  J.,  dissents.     Opinion  filed  March  8,  1897. 

Egbert  Jamieson,  pi^o  se. 

James  Frake  and  B.  W.  Ellis,  attorneys  for  appellee. 

Mb.  Justice  Gary  delivered  the  opinion  of  the  Court. 

This  suit  is  by  the  appellee  upon  a  guaranty  by  the  ap- 
pellant of  a  promissory  note  made  by  the  Great  Western 
Wire  Works,  payable  to  its  own  order,  and  which,  by 
indorsement,  came  to  the  hands  of  the  appellee. 

The  defense  is  that  in  a  chancery  suit  wherein  creditors 
of  the  Wire  Works  were  complainants,  and  the  Wire  Works 
and  the  appellee  were  among  the  defendants,  the  decree 
declared  the  note  to  be  fraudulent  and  void,  canceled  and 
surrendered,  and  a  judgment  which  had  been  entered 
thereon  by  confession  in  favor  of  the  appellee  to  be  annulle<l, 
vacated  and  for  naught  held,  and  the  appellee  perpetually 
enjoined  from  assigning  the  judgment  or  taking  any  step 
toward  collecting  it. 

A  decree  of  a  court  of  equity  is  a  bar  at  law  to  any  other 
proceeding  between  the  same  parties  on  the  same  cause  of 
action.     Stickney  v.  Goudy,  132  111.  213. 

And  that  it  is  by  default  (Joes  not  aflfect  the  rule.  Hazen 
V.  Reed,  30  Mich.  331;  Barton  v.  Anderson,  104  Ind.  576; 
Black  on  Judgments,  Sec.  81,  697. 

But  the  appellant,  not  being  a  party  to  that  suit,  can  not 
claim  any  direct  benefit  from  it;  if  it  be  available  to  him,  it 
is  upon  the  ground  that  the  decree  extinguished  the  claim 
of  the  appellee  upon  the  Wire  Works,  from  which  the  ap- 
pellant— if  he  pay  the  note — is  entitled  to  reimbursement; 
and  therefore,  as  the  appellee  can  not  directly  proceed 
against  the  Wire  Works,  he  may  not  by  indirection  charge 
the  Wire  Works. 

This  principle  is  one  ground  of  decision  in  Dickason  v. 
Bell,  13  La.  Ann.  249. 

The  answer  made  to  that  case — among  others  cited  by 
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the  appellant — is,  that  the  case  was  of  a  surety,  and  not  of 
a  guarantor. 

The  difference  between  sureties  who  directly  and  abso- 
lutely undertake  to  pay,  assignors  or  indorsers  of  negotiable 
instruments  who  contingently  undertake  to  pay,  and  guar- 
antors who  undertake  that  the  principal  shall  pay,  is  merely 
formal. 

Their  rights — so  far  as  dependent  upon  the  relations  of 
the  creditor  and  the  principal — are  the  same.  If  by  any 
means  the  principal  is  discharged,  generally  the  debt  is  ex- 
tinguished, and  the  guaranty  that  he  will  pay  it  ended. 
Brandt  Sur.  &  Guar.,  Ch.  4. 

Now  that  decrees  may  be  made  between  defendants,  bind- 
ing upon  them  reciprocally,  based  only  upon  pleadings 
between  complainants  and  defendants,  is  a  doctrine  declared 
and  enforced  in  a  multitude  of  cases. 

In  Waldo  v.  Waldo,  52  Mich.  91,  the  case  was  that  a  brother 
and  sister  claimed  as  sole  heirs  of  their  father.  The  sisfer 
first  filed  a  bill  to  establish  their  title,  making  her  brother  and 
the  widow  defendants,  and  was  defeated.  Then  the  brother 
filed  a  like  bill,  and  it  was  held  that  the  first  was  a  bar. 

In  Farquharson  v.  Seton,  5  Euss.  45,  a  junior  incumbrancer 
filed  a  bill  against  the  debtor  and  a  prior  incumbrancer, 
alleging  that  the  prior  incumbrance  was  in  part  fictitious, 
but  the  decree  established  its  validity.  It  was  held  that  the 
decree  was  a  bar  to  a  subsequent  bill  by  the  debtor  attack- 
ing the  amount  of  the  prior  incumbrance. 

Whether  the  decree  relied  upon  by  the  appellant  ought  to 
have  been  made  is  not  a  question  here;  the  court  had  juris- 
diction of  the  subject-matter  and  persons;  and  error  in  it — 
if  error  there  be — can  not  be  a  ground  for  collateral  attack. 

The  case  was  decided  upon  demurrer  to  a  plea  setting  out 
at  length  the  defense,  and  by  their  briefs  the  parties  agree 
that  they  stipulated  that  whichever  way  the  demurrer 
should  be  decided,  the  judgment  should  be  final. 

The  judgment  should  have  been  for  the  appellant,  and  will 
be  so  entered  her6.     Judgment  entered  for  appellant  here. 

Mr.  Justice  Waterman  dissents. 
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William  J.  Brownell  t.  Brattleboro  Savings  Bank. 

Same  y.  Elizabeth  B.  Boughter. 

Same  y.  John  Gray. 

1.  AppEAii — From  Orders  in  Svbseqttent  Proceedings— Effect  on 
Original  Decree, — Ai^  appeal  from  a  decree  can  be  taken  only  at  the  term 
at  which  the  decree  is  entered.  If  subsequent  proceedings  are  founded 
upon  such  decree  and  an  appeal  prosecuted  from  an  order  or  decree  en- 
tered in  such  subsequent  proceedings,  any  attack  in  such  appeal  upon 
the  original  decree  is  but  collateral,  and  mere  error  is  immateriaL 

Bill  for  Foreclosure. — Appeal  from  the  Superior  Court  of  Cook 
County ;  the  Hon.  Theodore  Brentano,  Judge,  presiding.  Heard  in  this 
court  at  the  October  term,  1896.  Affirmed.  Opinion  filed  March  8, 
1897. 

William  E.  Hughes,  attorney  for  appellant. 
Stillman  &  Martyn,  attorneys  for  appellees. 

Mr.  Justice  Gary  delivered  the  opinion  of  the  Court. 

These  are  appeals  from  deficiency  decrees  after  distribu- 
ting the  proceeds  of  the  sales  under  foreclosure  decrees.  The 
first  dozen  assigned  errors  are  to  the  foreclosure  decrees, 
which  are  not  before  us  for  review  on  these  appeals.  An 
appeal  from  a  decree  can  be  taken  only  at  the  term  at 
which  the  decree  is  entered.  If  subsequent  proceedings  are 
founded  upon  it,  and  an  appeal  prosecuted  from  an  order 
or  decree  entered  in  such  subsequent  proceedings,  any  attack 
then  upon  the  original  decree  is  but  collateral,  and  mere 
error  is  immaterial.  Freeman  v.  Freeman,  66  111.  53;  Haas 
V.  Chicago  Building  Soc.,  89  111.  498;  Campbell  v.  Jacobson, 
44  111.  App.  238. 

The  errors  alleged  as  to  the  deficiency  decrees  are  sup- 
ported neither  by  the  record  nor  by  argument. 

The  three  cases  are,  as  to  questions  involved,  exactly  alike, 
and  the  decrees  are  aflBrmed. 
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Chicago  Forge  and  Bolt  Co.^  and  Walter  L.  Lee  t.  Lonis  '^— ^' 

Rose. 

1.  Malicious  PROSECfUTiON—/Vo6aWe  Cause.— A  belief  of  the  guilt 
of  the  accused,  founded  on  circumBtances  tending  to  show  that  he  has 
committed  a  criminal  offense,  is  sufficient  to  show  probable  cause. 

2.  Same — Advice  of  Counsel. — If  a  party  communicate  to  counsel  all 
the  facts  bearing  upon  the  guilt  of  the  accused,  of  which  he  has  knowl- 
edge or  could  have  ascertained  by  reasonable  diligence,  and  in  ^ood 
faith  acts  upon  the  advice  of  such  counsel,  he  can  not  be  held  responsi- 
ble in  an  action  for  malicious  prosecution  for  his  conduct. 

8.  Same— Admce  of  Counsel  a  Question  of  Fact,— It  is  a  question  of 
fact,  in  an  action  for  malicious  prosecution,  whether  a  party  has  fairly 
comnmnicated  to  his  counsel  the  facts  within  his  knowledge,  and  used 
reasonable  diligence  to  ascertain  the  truth,  and  whether  he  acted  in  good 
faith  upon  the  advice  received  from  counsel. 

4.  Judgments — Effect  of  a  Reversal. — The  reversal  of  a  judgment 
by  the  Appellate  Court  destroys  its  effect  as  an  estoppel;  the  judgment 
no  longer  effects  a  merger  of  the  cause  of  action,  and  it  does  not  bar  a 
second  action  on  the  same  demand. 

Malleioas  Proseeutions.— Appeal  from  the  Superior  Court  of  Cook 
Coimty;  the  Hon.  Nathaniel  C.  Sears,  Judge,  presiding.  Heard  in 
this  court  at  the  October  term,  1896.  Reversed  with  a  finding  of  facts. 
Opinion  filed  March  8,  1897. 

Statement  of  the  Case. 

This  was  a  suit  for  malicious  prosecution,  brought  by 
appellee  against  the  Chicago  Forge  and  Bolt  Company  and 
Walter  L.  Lee,  its  manager,  appellants.  On  October  27, 
1892,  appellant  Lee,  on  behalf  of  his  company,  made  com- 
plaint before  Justice  Blume,  charging  that  appellee  had  un- 
lawfully and  willfully  concealed  a  certain  crime  committed 
by  one  A.  Burnstein,  Herman  Peter  Bumstein,  Louis  Burn- 
stein  and  Frank  H.  Smiley,  to  wit,  the  crime  of  conspiring 
to  obtain  $10,000  of  the  Chicago  Forge  and  Bolt  Company 
by  false  pretenses,  and  that  said  Kose  had  harbored,  assisted 
and  maintained  each  of  said  conspirators,  and  had  in  fact 
declared  that  he  would  not  give  up  or  reveal  the  facts  of 
said  crime  for  $1,000.  On  this  complaint  a  warrant  issued, 
and  appellee  was  arrested.    This  proceeding  was  dismissed 
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for  want  of  prosesution.  It  appears  that  afterward,  in  the 
Criminal  Court,  the  three  Burnsteins  were  found  guiltj^;  as 
to  appellee  a  nol  pros,  was  entered.  After  this  he  brouglit 
this  action,  wherein  the  jury  returned  for  him  a  verdict  for 
$7,000,  from  which  there  was  remitted  $6,300,  and  judgment 
was  entered  for  $700. 

Maher  &  Gilbert,  attorneys  for  appellants. 

B.  M.  Shaffner,  attorney  for  appellee. 

Mr.  Justice  Waterman   delivered  the  opinion  of  the 

CODRT. 

To  the  maintenance  of  an  action  for  malicious  prosecution, 
proof  of  two  things  is  essential,  viz. :  A  want  of  probable 
cause  for  the  prosecution  complained  of,  and  that  it  was 
malicious.  Proof  of  a  want  of  probable  cause  having  been 
made,  malice  may,  but  need  not  be,  inferred  by  the  jury; 
but  from  proof  of  malice  the  jury  can  not  infer  that  there 
was  a  lack  of  probable  cause.  Smith  v.  Michigan  Buggy 
Co.,  66  111.  App.  516;  Epstein  v.  Berkowsky,  64  111.  App. 
498. 

In  the  present  case,  the  issue  was  not  whether  appellee 
was  guilty  of  the  offense  for  which  be  had  been  prose- 
cuted. 

A  question  presented  was  whether  appellants  had  prob- 
able cause  for  believing  him  so  guilty  at  the  time  they  insti- 
gated the  prosecution  against  him.  Upon  this  there  was 
much  uncontradicted  evidence  that  they  had  probable  cause; 
while  the  clear  preponderance,  also,  of  the  testimony,  con- 
cerning which  there  was  a  conflict,  is  in  harmony  with  the 
undenied  evidence.  A  belief  of  the  guilt  of  the  accused, 
founded  on  circumstances  tending  to  show  that  he  has  com- 
mitted a  criminal  offense,  is  sufficient  to  show  probable 
cause.     Jacks  v.  Stimpson,  13  111.  702. 

There  was  a  failure  to  establish  want  of  probable  cause, 
and  the  jury  should,  for  this  reason,  have  been  instructed 
to  find  for  the  defendant.  Harpham  v.  Whitney,  77  ill. 
32-39-42;  14  Am.  &  Eng.  Ency.  of  Law,  45. 
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If  a  party  communicate  to  counsel  all  the  facts  bearing 
upon  the  guilt  of  the  accused  of  which  he  has  knowledge, 
or  could  have  ascertained  by  reasonable  diligence,  and  in 
good  faith  acts  upon  the  advice  of  such  counsel,  he  can  not, 
in  this  form  of  action,  be  held  responsible  for  such  conduct. 
It  is  a  question  of  fact  in  such  case,  whether  the  party  has 
fairly  communicated  to  his  counsel  the  facts  within  his 
knowledge,  and  used  reasonable  diligence  to  ascertain  the 
truth;  and  also  whether  he  acted  in  good  faith  upon  the 
advice  received  from  counsel.  Anderson  v.  Friend,  71  III. 
475;  14  Am.  &  Eng.  Ency.  of  Law,  53. 

In  the  present  case  it  appeared  that  appellants  did  con- 
sult reputable  counsel,  and  did  communicate  to  him  all  the 
facts  they  had  learned  and  all  which  there  is  any  reason  for 
thinking  they,  by  reasonable  diligence,  could  have  learned; 
that  such  counsel  advised  the  prosecution,  and  appellants,  in 
good  faith,  afterward  acted  upon  such  advice. 

It  also  appeared  that  appellants'  counsel  saw  the  state's 
attorney  and  told  him  all  that  he  knew  and  had  been 
informed,  and  was  by  the  state's  attorney  advised  to  pro- 
ceed against  appellee  and  the  Burnsteins  before  a  justice  of 
of  the  peace,  as  was  afterward  done. 

There  was  no  evidence  tending  to  show  that  appellants 
did  not  act  in  good  faith  in  prosecuting  appellee. 

We  are  of  the  opinion  that  the  judgment  of  the  Superior 
Court  should  be  reversed  without  a  remanding  order;  a 
finding  of  facts  being  here  made.  As  to  the  effect  of  a 
reversal  without  remanding,  in  Bacon's  Abridgment,  Error, 
M.  2,  the  rule  is  thus  declared  : 

"  If  judgment  be  given  against  the  defendant,  and  he 
bring  a  writ  of  error  upon  which  the  judgment  is  reversed, 
the  judgment  shall  only  be  qiwd  judicium,  reversetur,  for  the 
writ  of  error  is  brought  only  to  be  eased  and  discharged 
from  that  judgment." 

It  was  formerly  a  question  whether  upon  the  reversal  of 
a  judgment  for  the  plaintiff,  the  court  could  grant  a  venire 
facids  de  novo. 

Lord  Mansfield,  in  Harwood  v.  Goodright,  1st  Cowper, 


126  Appellate  Courts  of  Illinois. 

Vol.  60.]  Chicago  Forge  and  Bolt  Ck>.  v.  Rose. 

87,  suggested  a  doubt  as  to  this,  but  in  the  same  case 
expressed  the  opinion  that  if  such  writ  had  been  asked  for 
the  court  could  have  granted  the  same. 

In  Sterrett  v.  Bull,  1  Binn.  234,  the  case  of  Street  v.  Hop- 
kinson,  2  Strange's  Reports,  1055,  was  referred  to,  in  which 
it  was  held  that  in  such  case  the  court  could  not  award  a 
venire  de  novo;  but  the  court  in  Sterrett  v.  Bull  did  award 
a  venire  de  novo,  basing  its  action  largely  upon  the  practice 
adopted  by  the  Supreme  Court  of  the  United  States. 

And  it  is  said  in  Fries  v.  Pa.  R.  R.  Co.,  98  Pa.  St.  142, 
that  the  power  of  the  court  to  award  a  new  trial  in  the  case 
of  a  reversal  of  the  judgment  of  the  court  below,  is  well 
settled  and  that  a  judgment  of  reversal  without  a  venire  is 
not  such  a  final  judgment  that  an  execution  can  issue 
thereon  for  the  collection  of  costs. 

And  in  Mercer  v.  Watson,  1  Watts,  330,  the  court  say : 
"  A  judgment  merely  reversing  the  judgment  of  the  court 
below,  rendered  on  a  general  verdict,  may  be,  and  often  is, 
for  a  cause  that  does  not  ultimately  vary  or  change  the  final 
determination  of  the  case.  It  may  furnish  some  ground  to 
presume  that  the  party  against  whom  the  writ  of  error  was 
sued  out.  or  the  court,  or  both,  if  you  please,  thought  that 
from  the  nature  of  the  case  that  had  been  declared,  a  venire 
facias  de  novo  would  not  be  likely  to  be  available  to  the  de- 
fendant in  error;  but  not  to  prevent  absolutely  his  bringing 
a  new  action  in  case  he  should  afterward  change  his  mind, 
or  discover  that  he  can  supply  what  was  wanting  before, 
or  in  any  way  overcome  the  difficulty  or  objection  then 
interposed  to  his  recovery." 

In  2  Phillips  on  Evidence,  Cowan  &  Hill's  notes,  mar- 
ginal paging  18,  it  is  said :  "  So  the  reversal  of  a  judgment 
proves  nothing  but  its  own  correctness.  It  operate^  no 
further  than  to  nullify  what  has  been  done,  but  in  other 
respects  the  parties  are  generally  left  in  the  same  situation 
as  to  their  rights  and  remedies  touching  the  matter  in  con- 
troversy as  if  no  such  judgment  had  ever  existed." 

The  rule,  as  announced  in  Black  on  Judgments,  Sec.  683, 
is :  "  The  reversal  of  a  judgment  throws  the  whole  matter 
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open  and  destroys  its  effect  as  an  estoppel.  The  judgment 
no  longer  eifects  a  merger  of  the  cause  of  action,  and  it 
does  not  bar  a  second  action  on  the  same  demand."" 

To  the  same  effect  is  Sec.  481  of  Freeman  on  Judgments. 
See,  also,  Taylor  v.  Smith,  4  Ga.  133;  Close  v.  Stuart,  4 
Wend.  95;  Trevor  v.  Wall,  1  Durnford  &  East,  151;  Street 
V.  Hopkinson,  2  Strange's  Kepts.  1065;  Union  National 
Bank  v.  Manistee  Lumber  Co.,  43  111.  App.  525. 

The  rule  that  a  mere  reversal  by  a  superior  court  of  the 
judgment  of  an  inferior  court  for  a  plaintiff,  is  not  a  bar  to 
another  action,  was  recognized  by  the  legislation  of  this 
State  seventy  years  ago,  perhaps  before.  See  Sec.  9  of  the 
Act  of  Limitations ,  in  force  June  1, 1827;  Eevised  Laws  of 
1833;  Sec.  12  of  Chap.  46  of  Eevised  Statutes  of  1845,  and 
Section  25  of  the  Statute  of  Limitations,  in  force  July  1, 
1873,  which  last  named  section  is  as  follows: 

•*  In  any  of  the  actions  specified  in  any  of  the  sections  of 
said  act,  if  judgment  shall  be  given  for  the  plaintiff,  and  the 
^me  be  reversed  by  writ  of  error,  or  upon  appeal;  or  if  a 
verdict  pass  for  the  plaintiff,  and,  upon  matter  alleged  in 
arrest  of  judgment,  the  judgment  be  given  against  the 
plaintiff;  or,  if  the  plaintiff  be  nonsuited,  then,  if  the  time 
limited  for  bringing  such  action  shall  have  expired  during 
the  pendency  of  such  suit,  the  said  plaintiff,  his  or  her  heirs, 
executors  or  administrators,  as  the  case  shall  require,  may 
commence  a  new  action  within  one  year  after  such  judg- 
ment is  reversed  or  given  against  the  plaintiff,  and  not  after." 

And  see  Section  4  of  Chapter  16  of  the  Statute  of  James 
the  First,  entitled  "  An  act  for  limitations  of  actions  and  for 
avoiding  suits  in  law,"  which  was  the  first  statute  of  limi- 
tation as  to  personal  actions  known  to  English  jurisprudence. 

The  rule  as  to  the  effect  of  the  mere  reversal  by  a  supe- 
ior  court  of  the  judgment  of  an  inferior  court  is  so  well  set- 
tled, that  no  doubt  has  arisen  as  to  the  consequence  of  such 
reversal  by  this  court.  It  is  only  when,  as  in  the  present 
case,  the  final  determination  of  the  case  by  this  court  is  the 
result,  wholly  or  in  part,  of  a  finding  of  the  facts  concern- 
ing the  matter  in  controversy  different  from  the  finding  of 
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the  court  from  which  the  cause  was  brought;  and  a  find- 
ing of  facts  is  therefore  made  by  this  court,  that  a  question 
has  arisen  as  to  the  effect  of  a  reversal,  with  such  finding  of 
facts  by  this  court.  The  finding  of  facts  provided  for  by 
statute,  and  made  in  this  case,  is  not  a  finding  that  is  in  any 
other  suit  in  any  way  or  wise  conclusive  upon  the  parties  to 
the  litigation,  or  can  be  given  in  evidence  against  or  for  either. 
It  is  a  placing  upon  record,  as  provided  by  statute,  certain 
reasons  moving  this  court  to  the  action  taken  by  it,  and  is 
a  determination  upon  which  the  Supreme  Court  acts  in  an 
appeal  from  the  judgment  in  which  such  finding  is  made. 
The  judgment  of  reversal  is,  notwithstanding  such  finding, 
the  same  as  any  other  judgment  of  reversal  without  remand- 
ing, a  thing  which  puts  an  end  to  the  litigation  in  this  cause, 
so  far  as  this  court  can  do  so  without  concluding  the  rights 
of  either  party  as  to  any  future  or  other  suit. 

The  judgment  of  the  Superior  Court  is  reversed  without 
remanding  the  cause.    A  finding  of  facts  will  be  here  made. 

This  disposes  of  the  present  action,  but  will  not  be  a  bar 
to  a  future  action  for  the  same  cause,  if  one  shall  be  brought 
by  the  plaintiff. 

Reversed,  with  finding  of  facts  here. 


69      128 
101      462 


Illinois  Central  Railroad  Company  r.  Joseph  N.  Butler« 

1.  Instruction^ 7b  Find  for  the  Defendant.— The  court  discvisses  tlie 
evidence  in  this  case  and  reverses  the  judgment  for  the  refusal  of  an 
instruction  to  find  for  the  defendant. 

Trespass  on  the  Case,  for  personal  injuries.  Appeal  from  the  Circuit 
Court  of  Cook  County;  tlie  Hon.  John  Gibbons,  Judge,  presiding.  Heard 
in  this  court  at  the  October  term,  1896.  Reversed.  Opinion  filed  March 
8,  1897. 

Sidney  F.  Andrews,  attorney  for  appellant;  James  Fen- 
tress, of  counsel. 


MuNsoN  T.  Case  and  W.  S.  Johnson,  attorneys  for  appel- 


lee. 
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Mr.-  Justice  Gary  delivkred  the  opinion  of  the  Court. 

What  is  said  in  some  of  the  cases  cited  about  the  duty  of 
courts  to  stand  "  firmly  and  fearlessly"  is  mere  declamation; 
the  duty  of  a  court  results  from  hiji^her  considerations  than 
any  consequences  to  itself  from  its  judgments. 

This  is  an  action  bv  a  locomotive  fireman,  in  the  service 
of  appellant,  to  recover  damages  for  personal  injury  received 
by  the  explosion  of  the  boiler  of  the  locomotive  April  4, 1892. 

On  the  trial  various  theories  of  the  cause  of  the  explo- 
sion were  advanced,  and  many  witnesses  testified  why,  in 
their  opinion,  the  boiler  exploded.  Such  testimony  seems 
to  be  admissible  under  the  decision  in  Camp  Point  Mfg. 
Co.  V.  Ballou,  71  111.  417,  the  witnesses  being  boiler  makers, 
engineers,  or  otherwise  having  experience  with  engines  and 
boilers;  but  still,  if  to  qualify  a  witness  to  testify  as  an  ex- 
p3rt,  he  must  have  had  experience  in  reference  to  the  subject 
of  his  testimony,  what  witness  was  ever  the  observer  of  the 
phenomena  attending  the  explosion  of  a  boiler? 

The  only  witness  who  testified  to  anything  that  hap- 
pened at  the  time  was  the  appellee,  who  said  that  the 
injector  (a  device  that  carries  water  into  a  boiler)  was  "  work- 
ing good  " — the  water  glass  (by  which  the  quantity  of  water 
in  the  boiler  should  be  shown)  indicated  sufficient  water  in 
the  boiler — the  steam  was  140  pounds  (to  the  square  inch) 
— the  speed  thirty-five  to  forty  miles  an  hour. 

About  two  blocks  (spaces  between  streets)  from  a  place 
at  which  a  stop  was  to  be  made,  the  engineer  shut  off  steam 
(from  going  from  the  boiler  to  the  cylinders),  put  on  the  air 
(applied  the  brakes),  the  boiler  commenced  to  blow  off 
(through  the  escape  valve),  steam  ran  up  to  145  pounds, 
"  the  crown  sheet  (the  top  of  the  fire-box)  gave  waj^  and 
the  steam  and  water,  everything,  blew  out  into  the  cab  and 
blew  me  right  out  of  the  window." 

Other  evidence  leaves  no  doubt  that  the  crown  sheet  did 
give  way,  but  it  is  quite  certain  that  that  feature  was  not 
observed  by  the  appellee  before  he  was  blown  out  of  the 
window. 

Considering  only  such  evidence  as  relates  to  facts,  and  not 
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opinions,  of  why  the  explosion,  there  was  evidence  tending 
to  prove  that  before  the  explosion  the  crown  sheet  had  been 
in  use  about  eight  years;  that  between  the  stay  bolts,  which 
held  it  in  place  against  the  pressure  of  the  steam,  it  was 
ba<]:gcd  or  sagged;  that  at  the  heads  of  two  or  three  of  those 
bolts  were  leaks,  known  to  the  appellee;  that  those  heads 
were  thin;  that  at  some  former  time  sediment  had  collected 
and  formed  a  crust  upon  the  top  of  the  crown  sheet,  but 
had  been  removed;  that  the  crown  sheet  had  been  injured 
by  heat;  that  tlie  glass  gauge  and  gauge-cocks,  by  which  the 
quantity  of  water  in  the  boiler  might  be  ascertained,  were 
not  in  condition  to  be  relied  upon. 

The  appellee  had  been  fireman  of  that  engine  for  several 
days  before  the  explosion,  and  there  is  no  evidence  that  a 
higher  pressure  of  steam  was  carried  at  the  time  of  the  ex- 
plosion than  was  usual;  yet  the  witness  whoso  opinion  is 
most  relied  upon  by  the  appellee  testified  that  the  heads  of 
the  bolts  were  so  thin,  in  his  words,  ''the  rivets  were  so  flat 
that  they  were  not  capable  of  holding  a  thirty  pound  pres- 
sure." ' 

It  is  proved,  not  that  the  crown  sheet  tore  or  split,  but 
was  pushed  off  the  bolts  or  rivets;  as  the  appellee's  brief 
says,  ''that  the  rivets  were  not  strong  enough  to  resist  the 
pressure,  is  abundantly  shown  by  the  testimony  of  the 
many  witnesses  of  appellant  to  the  effect  that  the  heads 
were  off  entirely."  Several  of  those  witnesses  testified,  not 
that  the  heads  were  off,  but  that  the  heads  (which  were  con- 
ical, made  so  by  riveting)  were  inverted  or  cupped. 

^^ow,  thick  or  thin,  it  is  common  knowledge  that  the  iron 
or  steel  of  which  those  heads  were,  would  not  have  been 
cupped  or  inverted  by  being  pulled  through  the  crown  sheet 
or  by  the  crown  sheet  being  pushed  oflP  from  them,  unless 
they  were  first  made  ductile,  by  being  heated  to  a  much 
higher  temperature  than  they  could  have  been  with  water 
on  the  top  of  the  crown  sheet,  and  the  steam  in  the  boiler 
at  a  pressure  of  145  pounds. 

The  evidence  as  to  the  crown  sheet  is  irrelevant;  what- 
ever may  have  been  the  defects  in  it,  such  defects  had  no 
connection  with  the  explosion. 
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It  did  not  itself  give  way.  It  was  forced  down  oflF  the 
bolts.  The  bolts  did  not  give  way  until  they  were  heated 
beyond  the  temperature  to  which  they  could  have  risen,  if 
water  had  stood  upon  the  crown  sheet.  The  conclusion  is 
irresistible  that  the  crown  sheet  was  not  protected  by  the 
w^ater;  and  this  may  have  resulted  from  a  lack  of  water  in 
the  boiler  or  from  a  collection  of  sediment  on  the  top  of  the 
crown  sheet. 

We  do  not  overlook  the  testimony  that  there  could  not 
have  been  a  lack  of  water,  because  soot  was  on  the  crown 
sheet,  which  would  have  burned  off  if  there  had  been  no 
water  there.  The  witness  who  stated  that  circumstance 
went  into  the  boiler  after  others  had  been  there  with  kero- 
sene torches  after  the  explosion. 

The  engineer  was  the  fellow-servant  of  the  appellee.  It 
was  his  duty  to  maintain  in  the  boiler  enough  water  for 
safety,  and  to  keep  the  gauges  in  such  order  as  would  show 
the  stage  of  water.  If  the  explosion  was  from  a  lack  of 
water,  the  appellant  is  not  responsible.  If  it  could,  with 
any  show  of  reason,  be  said  that  the  overheating  of  the  bolts 
was  because  of  sediment  on  the  crown  sheet,  then  the  appel- 
lee might  recover,  as  the  cleaning  of  the  inside  of  the  boiler 
was  the  duty  of  servants  in  another  department  of  service; 
but  there  is  no  evidence  of  any  sediment  on  the  crown  sheet 
at  the  time  of  the  explosion. 

The  cause  of  the  explosion  can  not,  from  the  evidence  in 
this  record,  be  charged  upon  the  appellant.  Sack  v.  Dolese, 
137  111.  129. 

The  judgment  is  reversed,  specifically  for  the  refusal  of 
an  instruction  to  find  for  the  appellant. 
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1.  Judgment  BY  Confession— -Faca^ion  o/,  and  Appeal— It  is  only 
for  equitable  reasons  that  the  court  in  which  a  judgment  is  rendered 
can  disturb  it  at  another  term,  and  it  is  only  from  an  order  denying  a 
motion  to  vacate  such  judgment  that  an  appeal  or  writ  of  error  will  lie. 
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2.  Courts — Can  Not  Commit  Error ^  When, — A  court  can  not  com- 
mit error  in  denying  a  motion  it  has  no  authority  to  grant. 

Motion  to  Yacate  a  Judgment.— Appeal  from  the  Circuit  Court  of 
Cook  County;  the  Hon.  Richard  S.  Tuthill,  Judge,  presiding.  Heard 
in  this  court  at  the  October  term,  1896.  Afi^med.  Opinion  filed  March 
8.  1897. 

O'DoNNELL  &  CoGHLAN,  attomcys  for  appellant. 
Elmer  H.  Adams,  attorney  for  appellee. 

Mr.  Justice  Gary  delivered  the  opinion  of  the  Court. 

This  is  an  appeal  from  an  order  denying  a  motion  made 
in  July,  1896,  to  vacate  and  set  aside  a  judgment  by  confes- 
sion, entered  in  April,  1896,  because  it  was  entered  without 
authority.  That  it  was  entered  without  authority  seems  to 
be  true;  but  that  it  was  entered  for  a  bona  fide  debt,  three 
months  overdue,  seems  also  true.  In  such  cases,  irregulari- 
ties meet  but  little  consideration.  Packer  v.  Koberts,  140  111. 
9;  Farwell  v.  Huston,  151  III.  239.  And  after  the  term  at 
which  judgment  was  entered  has  expired,  the  judgment  is 
secure  from  attack  therefor. 

It  is  only  for  equitable  reasons  that  the  court  in  which 
the  judgment  is  rendered  can  disturb  it  at  another  term; 
Knox  V.  Winsted  Bk.,  57  111.  330;  and  it  is  only  from  an  order 
denying  a  motion  to  vacate  that  appeal  or  writ  of  error 
will  lie.    Werkmeister  v.  Beaumont,  46  111.  App.  359. 

A  court  can  not  commit  error  in  denying  a  motion  it  has 
no  authority  to  grant. 

The  judgment  is  affirmed. 


Samuel  P.  Parmly  v.  Uriah  B.   Ferris   and  John  H. 

Brown. 

1.  Judgment— -4grainsf  the  Preponderance  of  the  Evidence.— Where 
the  clear  preponderance  of  evidence  is  against  the  finding,  tlie  judg- 
ment based  upjn  it  will  be  reversed. 
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Assumpsit,  for  the  price  of  laying  a  walk.  Appeal  from  the  Circuit 
Court  of  Cook  County;  the  Hou.  Richard  S.  Tuthill,  Judg:e,  presiding. 
Heard  in  this  coui-t  at  the  October  term,  1896.  Reversed  and  remanded. 
Opinion  filed  March  8,  1897. 

Heckman  &  Elsdon,  attorneys  for  appellant. 
Davidson  &  Trdmbo,  attorneys  for  appellees. 

Statement  of  the  Case. 

This  was  an  action  in  assumpsit,  brought  by  the  appellees 
in  the  Circuit  Court  of  Cook  County  on  the  12th  day  of 
June,  1S94,  to  recover  the  contract  price  for  laying  2,250 
square  feet  of  cement  sidewalk,  at  eighteen  cents  per  square 
foot.  The  contract  arose  from  a  written  proposition  of 
appellees,  which  was  verbally  accepted  by  Parmly  Brothers, 
a  firm  composed  of  the  appellant  and  one  Ilenry  C.  Parraly, 
now  deceased,  which  proposition  was  as  follows  : 

"  Chicago.  June  26,  1891. 
Parmly  Brothers : 

We  propose  to  furnish  all  the  labor  and  material  neces- 
sary to  complete  the  cement  sidewalk  six  feet  wide,  on 
Seventy-sixth  street,  along  your  lot  number  74,  according 
to  the  specifications,  plans  and  requirements  of  the  city 
of  Chicago,  and  complete  the  same  in  a  first-class  manner, 
including  the  packing,  ramming  or  settling  with  water  the 
loose  sand  filling,  now  being  put  in  by  Mr.  Brown,  for  the 
sum  of  eighteen  cents  per  square  foot,  and  to  guarantee  the 

same  for  a  term  of  ten  years. 

Very  truly, 

U.  B.  Ferris. 

John  H.  Brown." 

Mr.  Justice  Waterman  delivered  the  opinion  of  the 
Court. 

The  question  in  the  court  below  was:  Did  ap]iellees 
comply  with  their  contract? 

The  work  was  to  be  completed  in  a  first-class  manner. 

One  of  appellees  testified  that  he  did  not  say  it  was  a 
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first-class  sidewalk;  that  it  was  a  fair,  ordinary  walk,  such 
as  is  being  laid  in  Chicago  by  thousands. 

Another  witness  for  appellees  testified  that  the  walk, 
when  finished,  appeared  to  be  a  good,  fair  walk,  as  good 
as  is  usually  built;  in  good  condition  every  way. 

The  clear  proponderance  of  the  evidence  is  that  the  walk 
was  never  completed  according  to  the  contract. 

The  testimony  as  to  the  insufficiency  of  the  walk  is  such 
that  the  opposing  testimony  was  greatly  overcome. 

The  judgment  of  the  Circuit  Court  is  reversed,  and  the 
cause  remanded. 
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83  5221     ]|[]ehael  C.  McDonald  t.  Lambert  Tree  and  Anna  J.  Tree. 

1.  Gambuno — Letting  Premises  For— Intention  of  the  Landlord. — 
The  mischief  intended  to  be  prevented  by  section  127  of  the  Criminal 
Ck>de,  was  not  covenants  by  lessees  that  they  would  conduct  gambling  as 
a  business,  but  the  gambling  itself,  and  one  of  the  means  of  preventing 
tliat  mischief  is  to  punish  the  landlord  who  lets  to  a  tenant  premises 
which  the  tenant  wants  for  gambling,  and  the  landlord  knows  it,  and 
kno'ws  with  all  the  certainty  that  future  events  can  be  known  that  if  he 
demises  the  premises  will  be  used  for  gambling. 

2.  Same — Intention  of  Landlord. — An  intention  by  the  landlord  to 
aid  or  assist  the  tenant  to  violate  the  law  is  not  a  prerequisite  td  his 
own  guilt. 

Assam  pslt,  on  a  guaranty.  Appeal  from  the  Circuit  Court  of  Cook 
County;  the  Hon.  Edmund  W.  Burke,  Judge,  presiding.  Heard  in  this 
court  at  the  October  term,  1896.  Reversed  and  remanded.  Opinion 
filed  March  8,  1897. 

A.  B.  Jenks,  attorney  for  appellant. 

WiiiJON,  Moore  &  MoIlvaine,  attorneys  for  appellees. 

Mr.  Justice  Gary  delivered  the  opinion  of  the  Court. 

This  is  an  action  uponaguaranty  by  the  appellant  of  the 

performance   by  the  lessees  and  their  assigns,  of  all  the 
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covenants  to  be  performed  by  the  lessess,  contained  in  a 
lease  in  which  the  appellees  were  lessors. 

The  premises  were  eighty  acres  of  ground  expressed  in 
the  lease  "  to  be  used  for  a  trotting  park  or  race  course,  and 
the  holding  of  exhibitions  of  lilce  character,  and  for  no 
other  purpose  or  purposes;"  and  the  lessees  covenanted  that 
they  would  "  not  use  or  suffer  to  be  used  the  said  premises, 
or  any  part  thereof,  for  any  illegal  or  disreputable  purpose." 

It  is  not  a  circumstance  material  to  this  decision — though 
this  fact  does  appear  in  the  case — that  the  lessees  assigned 
the  lease  to  the  Garfield  Park  Club,  and,  as  may  be  seen  in 
Webber  V.  City  of  Chicago,  50  111.  App.  110,  we  some  years 
ago  suspected  that  there  was  gambling  on  the  races  there. 
But,  individually,  I  am  now  inexpressibly  surprised  and 
shocked  to  learn  from  tliis  record  that  the  appellant  guar- 
anteed the  performance  of  their  covenants  by  the  lessees 
for  the  object  and  purpose  of  aiding  them  to  obtain  facili- 
ties for  gambling. 

We  need  not  recite  the  special  plea — the  action,  as  per- 
mitted by  the  statute,  is  assumpsit;  and  under  the  general 
issue,  the  defense  relied  upon — illegality  of  the  contract — is 
admissible.     1  Ch.  PL  417,  Ed.  1828. 

At  the  instance  of  the  appellees,  the  court,  among  other 
instructions,  gave  these : 

"  1.  If  you  find  from  the  evidence  that  the  lease  de- 
scribed in  the  declaration  was  executed  by  the  parties 
thereto,  and  that  the  defendant  McDonald  entered  into  a 
contract  to  guarantee  the  payment  of  the  rent  in  said  lease 
provided,  and  that  said  rents  have  not  been  paid  as  in  said 
lease  promised,  then  you  must  find  for  the  plaintiffs  and 
against  the  defendant  McDonald,  unless  the  defendant  has 
proved  by  a  preponderance  of  the  evidence,  both  that  the 
lessees,  at  the  time  the  lease  was  made,  intended  to  put  the 
premises  to  a  use  forbidden  by  law,  and  also  that  the 
plaintiffs  in  making  the  said  lease  knew  of  the  said  illegal 
intent  on  the  part  of  the  lessees,  and  participated  and 
shared  therein,  and  entered  into  the  lease  in  question  with 
the  design  and  intention  of  enabling  or  assisting  the  lessees 
to  accomplish  their  illegal  purpose. 
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7.  The  court  instructs  you  that  even  if  it  appears  from 
the  evidence  tliat  the  plaintiffs  at  the  time  of  the  execution 
of  the  lease  in  question  knew  that  the  lessees  intended  to 
put  the  premises  to  an  illegal  use,  nevertheless,  the  lease 
would  be  a  valid  contract  and  enforceable  at  law,  unless  the 
plaintiffs  also  intended,  at  the  time  the  lease  was  executed, 
to  aid  and  further  the  illegal  purpose  of  the  lessees,  and 
executed  the  lease  with  that  intent." 

Others,  of  similar  tendency,  need  not  be  repeated. 

Special  questions  put  by  the  court  to  the  jury,  with  the 
answers  of  the  jury  thereto,  are  as  follows: 

*'  1st.  Were  the  premises  in  question  knowingly  let  by 
the  plaintiffs  to  the  lessees,  in  the  declaration  named,  for  the 
purpose  and  with  the  intent  on  the  part  of  the  plaintiffs  of 
enabling  the  lessees  to  keep  said  premises  as  a  place  where 
persons  were  to  be  procured  or  permitted  to  assemble  to- 
gether for  the  purpose  of  betting  on  the  result  of  horse  races? 
They  were  not. 

2d.  Were  the  premises  in  question  knowingly  rented 
by  the  plaintiffs  to  the  lessees,  in  the  declaration  named  for 
the  purpose  and  with  the  intent  on  the  part  of  the  plaintiffs, 
or  Charles  F.  Gray,  of  enabling  the  lessees  to  bet  money 
thereupon  on  the  result  of  horse  races  ?     They  were  not." 

We  shall  say  nothing  further  about  the  evidence  than  that 
if  the  instructions  quoted  are  wrong,  the  evidence  was  such 
as  to  make  the  error  material. 

Upon  evidence  of  the  conduct  of  business  at  the  premises, 
as  shown  bv  this  record,  it  has  been  decided  that  the  secre- 
tary  of  this  Park  Club  was  guilty  of  the  offense  prohibited 
by  Sec.  127  of  the  Criminal  Code  of  1874,  and  that  the 
premises  were  a  building  and  yard  within  that  section. 
Swigart  v.  The  People,  50  111.  App.  181;  154  111.  284. 
Now,  under  that  section,  whoever  "knowingly  rents  any 
such  place  for  such  purposes,"  i.  ^.,  purposes  of  gaming,  etc., 
as  defined  in  previous  parts  of  the  section,  is  in  the  same 
category  as  he  who  executes  the  purposes.  The  purposes 
which  the  statute  contemplates  are  not  the  purpose  of  the 
landlord,  which  usually  is  only  to  get  his  rent,  but  the 
purposes  of  the  tenant  as  to  the  use  he  intends  to  make  of 
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the  premises;  and  if  the  landlord  knows  the  intention  of  the 
tenant,  then  the  landlord,  as  he  intends  the  natural  and 
probable  consequences  of  his  own  acts,  intends  that  the 
tenant  shall  have  the  use  of  the  premises  for  the — to  the 
landlord — known  purposes  of  the  tenant.  Under  such  cir- 
cumstances, it  is  refining  aw^ay  the  meaning  of  plain  words 
to  say  that  the  landlord  does  not  knowingly  rent  for  the 
prohibited  purpose  of  the  tenant.  We  have  held,  and  are 
still  of  the  opinion,  that  to  rent  with  knowledge  that  the 
place  rented  was  to  be  used  for  the  purpose  of  gambling,  is 
to  lose  the  rent.     Ryan  v.  Potwin,  62  111.  App.  134. 

Such  purpose  by  the  tenant,  and  knowledge  by  the  land- 
lord, is  all  the  mutuality  required;  the  necessity  of  which  we 
assumed  in  Ry.m  v.  Potwin,  60  III.  App.  637,  where  the  case 
did  not  call  for  much  consideration  of  the  subject. 

It  would  not  be  of  a  very  high — yet  fatiguing — order  of 
intellectual  labor  to  go  through  the  multitude  of  cases  cited 
by  the  respective  parties — show  the  contradictions  between 
them,  and  select  those  which  we  approve. 

The  mischief  intended  to  be  prevented  by  the  statute  was 
not  covenants  by  lessees  that  they  would  conduct  gambling 
as  a  business,  but  the  gambling  itself;  and  one  of  the  means 
of  preventing  that  mischief  is  to  punish  the  landlord  who 
lets  to  a  tenant  premises  which  the  tenant  wants  for  gam- 
bling, and  the  landlord  knows  it,  and  knows,  with  all  the 
certainty  that  future  events  can  be  known,  that  if  he  demises, 
the  premises  will  be  used  for  gambling. 

An  intention  by  the  landlord  to  aid  or  assist  the  tenant 
to  violate  the  law  is  not  a  prerequisite  to  his  own  guilt. 

The  instructions  were  \vrong,  and  the  judgment  is  reversed 
and  the  cause  remanded. 


Leopold  Schlesinger  t.  Benjamin  Allen  et  al. 

1.  SOLicrrORS— Du^y  o/  in  Preparing  Decrees. — It  is  the  duty  of  so- 
licitors obtaining  orders  and  decrees  in  chancery,  to  prepare  them  and 
see  that  they  are  recorded,  and  they  who  neglect  this  duty  can  not  com- 
plain if  it  is  left  undone. 
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2.  Injunctions— Orders  for  Should  Appear  of  Record.— An  order 
made  by  the  Circuit  Court  for  an  injunction  should  appear  by  an  entry 
thereof  by  the  clerk  upon  the  record  of  the  court. 

3.  Same  -Void  Orders. — An  order  for  an  injunction  in  a  suit  pend- 
ing in  the  Circuit  Court  signed  by  a  judge  of  said  court  between  seven 
and  eight  P.  M.,  at  his  private  residence,  after  he  had  been,  during  the 
day,  sitting  as  a  judge  in  the  Criminal  Court  and  not  in  the  Circuit 
Court,  is  void. 

4.  Courts — Powers  of  tlie  Judge  After  Adjournment. — After  a  court 
adjourns  for  the  day,  the  judge  carries  no  judicial  powei-s  with  him 
from  the  court  room.  An  order  for  an  injunction,  signed  by  him  at  his 
lodgings  after  such  adjournment  in  term  time,  is  void. 

Bill  for  an  Injnnction,— Appeal  from  the  Circuit  Court  of  Cook 
County;  the  Hon.  Frank  Baker,  Judge,  presiding.  Heard  in  this  court 
at  the  October  term,  1896.  Revei'sed  and  remanded  with  directions. 
Opinion  filed  March  8,  1897. 

MoBAN,  Kraus  &  Mayer,  attorneys  for  appellant. 
Paddock,  Wright  &  Billings,  attorneys  for  appellees. 

Mb.  Justice  Gary  delivered  the  opinion  of  the  Court. 

By  the  record  of  this  cause  it  appears  that,  on  file  in  the 
Circuit  Court,  is  a  bill  in  chancery,  in  which  the  appellees 
are  complainants  and  the  appellant,  with  others,  are  defend- 
ants, which  bill  bears  indorsements  as  follows: 

"Recommendation  of  Master. 

Chicago,  III.,  August  22,  1896. 

I  have  examined  the  foregoing  bill  and  am  of  the  opinion, 

upon  a  consideration  of  its  allegations  and  the  law,  that  the 

complainants  are  entitled  to  the  injunction  prayed  for.     I 

therefore  recommend  the  following  order. 

Wm.  Fenimore  Cooper, 

Master. 
Order  of  Injunction. 

Let  an  injunction  issue,  as  prayed  for  by  the  complain- 
ants, upon  their  giving  the  usual  bond  in  the  sum  of  $2,500, 
to  be  approved  by  the  clerk  of  the  court. 

Frank  Baker, 
Judge  Circuit  Court,  Cook  County,  Illinois." 
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Following  the  bill  is  an  injunction  bond,  but  it  does  not 
appear  that  any  further  order  was  entered  bj^  the  clerk,  or 
that  in  fact  any  writ  of  injunction  issued. 

Undoubtedly,  an  order  made  by  the  Circuit  Court  for  an 
injunction,  should  appear  by  an  entry  thereof  by  the  clerk 
upon  the  record  of  the  court.     Sec.  14,  Ch.  25,  R.  8. 

But  loose  practice  by  one  party  should  not  be  to  the  prej- 
udice of  his  adversary.  Such  an  order  on  the  bill — which 
is  part  of  the  record — must  be  treated  as  prima  facie  the 
act  of  the  court,  notwithstanding  the  fact  that  the  clerk  has 
not  written  up  the  formal  order  upon  the  record. 

The  rights  of  parties  are  to  be  protected,  however  remiss 
the  clerk.     Walker  v.  Schum,  42  111.  462. 

It  is  the  duty  of  solicitors  obtaihing  orders  and  decrees  in 
chancery  to  prepare  them  and  see  that  they  are  recorded. 
Schneider  v.  Seibert,  50  111.  284. 

They  who  neglect  that  duty  may  not  complain  that  they 
have  left  undone  those  things  which  they  ought  to  have 
done.     Stevens  v.  Coffeen,  39  111.  148. 

We  have  heretofore  treated  orders  so  shown  as  appealable. 
Mexican  Asphalt  Co.  v.  Mexican  Asphalt  Paving  Co.,  61 
111.  App.  354;  Board  of  Education  v.  Frank,  64  111.  App.  367. 
In  this  record,  however,  it  aflBrmatively  appears  by  a  cer- 
tificate of  evidence,  that  there  never  was  any  action  of  the 
court  upon  the  application  for  an  injunction — that  the  order 
was  signed  by  the  judge  between  7  and  8  p.  m.,  at  his  private 
residence,  and  that  he  had  been,  during  the  day,  sitting  as  a 
judge  in  the  Criminal  Court  and  not  in  the  Circuit  Court. 

It  appears  in  Blair  v.  Reading,  99  III.  600,  that  the  delu- 
sion that  a  court  ambulates  with  a  judge,  has  not  been  con- 
fined to  this  county.  U.  S.  Life  Ins.  Co.  v.  Shattuck,  57  111. 
App.  382,-159  111.  610. 

Judges  do  have,  by  statutes,  certain  powers  conferred  upon 
them  to  be  exercised  in  vacation;  such  as  granting  injunc- 
tions and  issuing  writs  of  habeas  corpus,  but  if  any  statute 
confers  upon  a  judge  any  judicial  authority  in  term  time, 
other  than  such  as  results  from  the  fact  that  he  is  at  the 
head  of  the  court,  and  then  only  while  he  is  there  at  the 
head,  such  statute  has  escaped  my  notice. 
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It  would  seem  to  follow  that  the  injunction  in  this  case 
is  void,  and,  as  we  understand  the  appellees' brief,  it  is  their 
position  that  therefore  an  appeal  does  not  lie. 

It  would  not  have  been  safe  for  the  appellant  to  have  dis- 
regarded the  injunction,  trusting  to  that  understanding  of 
the  law  by  the  counsel  of  the  appellees  and  the  Circuit  Court, 
on  a  proceeding  for  contempt.  The  more  doubtful  the 
power,  perhaps  the  greater  the  contempt  in  defying  it. 
Here  was  the  order,  signed  by  the  judge  whose  authority 
the  clerk  would  hardly  question,  and  constituting  a  part  of 
the  record. 

Prima  facie^  it  lacked  putting  into  form  b}'-  the  solicitor 
and  recording  by  the  clerk.  But  if  Walker  v.  Schura,  42 
III.  462,  is  to  be  followed,  as  the  record  stood,  it  was  an 
order  of  the  court.  Now — for  matter  extrinsic — it  is  shown 
to  be  void. 

In  such  cases  what  the  record  shows  as  valid,  may  be 
reversed  on  appeal.  Cook  v.  Eemick,  19  111.  598,  and  cases 
there  cited. 

The  order  directing  an  injunction  is  reversed,  and  the 
cause  remanded  with  directions  to  the  Circuit  Court  to  enter 
an  order  vacating  the  original  order,  and  whatever  may 
have  been  done  under  it. 

Reversed  and  remanded  with  directions. 

Mr.  Justice  Gary,  on  petition  for  rehearing. 

This  petition,  as  we  understand  it,  is  based  upon  three 
grounds : 

First,  that  the  order  appealed  from  was,  contrary  to  our 
decision,  an  order  of  the  Circuit  Court,  as  a  court. 

Second,  that  if  not  an  order  of  the  court,  it  was  the  order 
of  the  judge  ''  in  vacation." 

Third,  that  if  not  an  order  of  the  court,  we  have  nothing 
to  do  with  it. 

In  the  opinion  filed,  it  was  assumed  that  a  reference  to 
57  111.  App.  382,  where  was  quoted  from  102  111.,  the  words, 
"A  judge,  therefore,  has  no  judicial  power  outside  of  the 
court  in  which  he  officiates,"  was  enough  of  authority  upon 
that  point.     But  there  is  more.     In  Ling  v.  King,  91  111. 
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57,  treating  of  a  judgment  by  confession  entered  by  the 
clerk  in  vacation,  it  is  said:  "If  the  entry  of  a  judgment 
order  is  a  judicial  function,  none  but  a  judge  could  exercise 
it,  and  only  in  term  time.  A  judge  has  no  power,  as  an 
individual,  to  make  orders,  decrees  and  judgments,  but  that 
can  be  done  only  when  he  is  acting  as  a  court." 

In  KaflFerty  v.  People,  72  111.  37,  it  is  written:  "It  has 
been  held  by  a  court  of  the  highest  respectability  that, 
when  the  court  adjourns,  the  judge  carries  no  powers  with 
him  to  his  lodgings,  and  has  no  more  authority  over  the 
jury  than  any  other  person,  and  any  direction  to  them  from 
him,  either  verbal  or  in  writing,  is  improper.  Sargent  v. 
Roberts  et  al.,  1  Pickering,  337.  This  is  doubtless  sound 
and  judicious  doctrine." 

He  "  carries  no  powers  with  him  to  his  lodgings,"  nor  to 
his  dinner  table,  nor  to  his  stables. 

But  the  petition  says,  "  that  to  a  very  large  extent,  for 
over  half  a  century,  it  has  been  the  practice  of  the  Circuit 
Court  judges  to  grant  writs  of  injunction  during  the  period 
of  their  statutory  terms  out  of  court,  in  chambers,  at  their 
private  residences,  and  in  other  places  out  of  court,  and  to 
indorse  such  order  upon  the  bill  itself,  as  was  done  in  this 
case." 

A  similar  practice,  followed  by  the  judge  who  w^rote  the 
opinion  deciding  that  it  was  erroneous,  had  prevailed  in 
Massachusetts,  as  may  be  seen  by  reference  to  X  Pick.  337. 

We  that  be  judges  are  prone  to  emulate,  in  one  particu- 
lar, the  example  of  St.  Paul,  Romans  11,  13. 

Ling  V.  King,  supra,  is  cited  with  approval  in  Conkling 
V.  Ridgely,  112  111.  36,  which  last  case  disposes  of  the  sug- 
gestion in  this  petition,  that  over  night  is  vacation. 

The  original  opinion,  by  citing  cases  shows  that  what  is 
on  the  record  of  a  court  as  a  judgment  may  be  reversed  on 
error,  because  the  court  of  review  will  take  notice  of  the 
law  which  makes  it  void.  Is  there  less  reason  for  reversing 
what  is,  by  record  prima  facie  an  order  of  the  Circuit  Court, 
when,  by  extrinsic  facts  brought  into  the  record,  it  is  shown 
to  be  void  ? 

The  petition  is  denied. 
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John  W.  Hedenberg  t.  Da?id  W.  Graham. 

1.  Verdicts— Who  May  Complain. — A  defendant  may  not  be  per- 
mitted to  urge,  as  a  ground  for  reversal, 'that  the  verdict  was  less  than 
it  ought  to  have  been.  It  is  only  permitted  to  one  that  is  injured  by  a 
verdict  to  complain  of  it. 

Agsnnipsit,  for  physician's  services.  Appeal  from  the  Circuit  Court  of 
Cook  County;  the  Hon.  Edmund  W.  Burke,  Judge,  presiding.  Heard 
in  this  court  at  the  October  term,  189d.  Affirmed.  Opinion  filed  March 
8,  1897. 

Edgar  Bronson  Tolman,  attorney  for  appellant. 
T.  H.  Gault,  attorney  for  appellee. 

Mr.  Presiding  Justice  Shepard  delivered  the  opinion 
OF  THE  Court. 

This  action  was  brought  by  appellee  to  recover  for  pro- 
fessional services  as  a  physician  and  surgeon.  The  defense 
was  that  of  neglect  of  professional  duty  in  the  case  in  which 
the  services  were  rendered.  The  claim  was  for  two  hun- 
dred and  thirty-two  dollars,  and  the  jury  returned  a  verdict 
for  exactly  one-half  that  sura,  upon  which  the  judgment 
appealed  from  was  entered. 

Whether  or  not,  under  the  evidence,  the  appellee  was 
guilty  of  neglect  of  duty,  was  a  question  of  fact  and  not 
one  of  law,  and  it  being  determined  in  favor  of  appellee, 
then  the  further  question  of  what  was  the  reasonable  value 
of  the  services  rendered  by  him,  became,  likewise,  one  of 
fact  and  not  one  of  law,  and  upon  both  questions  we  must 
treat  the  verdict  as  conclusive  upon  us. 

A  defendant  may  not  be  permitted  to  urge  as  a  ground 
for  reversal  that  the  verdict  was  less  than  it  ought  to  have 
been.  It  is  only  permitted  to  one  that  is  injured  by  a  ver- 
dict to  complain  of  it. 

It  is  assigned  for  error  that  an  instruction  asked  by  appel- 
lant was  refused.    While  we  do  not  think  it  would  have 
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been  error  to  have  given  the  instruction,  it  is  plain  that  in 
substance  the  principle  contained  in  it  was  sufficiently 
stated  to  the  jury  in  other  instructions  that  were  given  at 
appellant's  request. 

Perceiving  no  error  in  the  record,  the  judgment  is 
affirmed. 

Upon  Petition  foe  Kehearing. 

In  our  original  opinion  we  did  not  discuss,  although  we 
had  considered,  a  question  that  is  now  reiterated  with  so 
much  force  as  to  persuade  us  that  it  is  our  duty  to  express 
our  views  upon  it. 

The  case  that  was  presented  to  the  jury,  by  the  evidence 
and  instructions,  was  whether  or  not  the  appellee  was 
guilty  of  a  neglect  of  professional  duty  in  the  case  in  which 
his  services  were  rendered,  and  for  the  rendition  of  which  he 
sued  to  recover  compensation.  There  was  no  question  ma<le 
by  the  appellant  as  to  the  reasonableness  or  amount  of 
appellee's  charge  of  $232.  The  only  defense  was  a  neglect 
of  professional  duty  by  appellee  to  such  an  extent  as  to  pre- 
clude his  recovery  of  any  sum  whatever.  It  was  a  defense 
to  the  whole  case,  and  not  to  a  part  of  it,  the  appellant  con- 
ceding that  he  was  bound  to  pay  all  that  was  claimed,  if 
anything. 

And  it  was  argued  by  appellant,  in  his  original  brief,  as 
it  is  again  in  his  petition  for  a  rehearing,  that  if  the  jury 
believed  appellee  ha'd  not  been  guilty  of  neglect  of  duty, 
the  verdict  should  have  been  for  $232,  and  could  not  properly 
have  been  for  only  one-half  that  sum,  but  if  they  believed 
he  had  been  guilty  of  such  neglect,  then  the  verdict  should 
have  been  for  the  appellant. 

The  law  undoubtedly  is,  that  if  the  appellee  were  guilty 
of  neglect  in  the  duty  he  had  undertaken,  he  could  not 
recover  anything,  and  the  jury  were  so  instructed. 

The  situation,  as  claimed  by  appellant,  is  about  this  :  that 
if  the  verdict  against  him  had  been  for  the  full  amount  of 
$232  it  could  not  be  disturbed,  but  being  for  only  one-half 
that  sum  it  may  be. 
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It  must  be  admitted  that  there  is  an  inconsistency  be- 
tween the  amount  of  the  verdict  and  the  facts  of  the  case. 
For  the  law  is,  that  if  the  fact  was  that  there  had  been 
no  neglect  of  duty  by  appellee  he  should  have  recovered 
the  full  amount  of  his  claim,  and  if  there  had  been  such 
neo:lect  he  should  have  recovered  nothinor.  Bv  intendment 
of  law  a  verdict  settles  in  favor  of  the  prevailing  party 
every  question  of  fact  litigated  at  the  trial.  We  must, 
therefore,  regard  the  verdict  as  settling  as  a  fact  that  ap- 
pellee was  not  guilty  of  neglect  of  professional  duty.  And 
although  urged  to  do  so,  we  do  not  feel  that  we  may  say 
that,  under  all  the  evidence,  such  a  conclusion  is  so  clearly 
wrong  as  to  justify  us  in  setting  it  aside. 

Was  there,  then,  a  violation  of  any  rule  of  law  by  the 
jury,  to  the  prejudice  of  appellant,  which  entitles  him  to 
have  the  verdict  set  aside  because  it  was  for  a  less  amount 
than  appellee  was  entitled  to  ? 

The  question  is  more  interesting  than  practical,  and  is  not 
likelv  to  often  arise. 

Exact  justice  is  more  theoretical  than  practical  in  the 
law's  administration.  It  would  be  a  practice  full  of  mis- 
chievous consequences  if  appellate  tribunals  'were  to  adopt 
as  an  established  rule  that  cases  should  be  remanded  for 
another  trial  at  the  instance  of  the  losing  party,  for  the 
mere  reason  that  if  he  were  indebted  at  all  he  was  indebted 
in  a  greater  amount  than  the  verdict  found  he  owed. 

Verdicts  often  appear  to  be,  and  douTbtless  are,  the  result 
of  a  yielding  by  one  or  more  of  the  jurors  to  the  views  of 
their  associates,  and  may  properly  be  such,  and  unless  it  is 
quite  plain  that  a  verdict  has  been  arrived  at  through  im- 
proper compromises  among  the  jurors,  or  as  the  result  of  some 
chance  arrangement  between  them,  whereby  the  individual 
judgment  of  the  jurors  has  been  sacrificed,  or  bv  other  means 
destructive  to  a  sense  of  deliberation,  the  verdict  ought  not 
to  be  disturbed  for  the  single  reason  that  its  amount  does 
not  present  a  logical  and  consistent  result  of  its  other  find- 
ings. 

It  would  be  pure  speculation  to  attempt  to  show  the 
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processes  through  which  the  amount  of  the  verdict  was 
reached,  and  perhaps  no  one  of  the  jurors  whose  verdict  it 
was,  could  satisfactorily  account  for  it,  although  it  era- 
bodied  his  final  conviction  of  what  was  the  truth  and  right 
of  the  case. 

It  is  enough  if  a  verdict  represents  the  final  result  of  the 
combined  deliberations  and  convictions  of  the  whole  of  the 
jury,  without  any  wrongful  surrender  of  the  individual 
opinion  of  each  juryman,  and  in  such  case  the  verdict  should 
stand,  although  it  be  logically  inconsistent  with  some  of 
their  other  findings. 

The  opinion  of  the  court,  at  General  Term,  in  Wolf  v. 
Goodhue  Fire  Insurance  Company,  43  Barb.  400,  contains- 
much  that  is  applicable  to  the  case  at  bar. 

See,  also,  Allen  v.  United  States,  164  U.  S.  492. 

We  must  continue  to  adhere  to  our  former  judgment,  and 
therefore  the  petition  for  a  rehearing  is  denied. 


Pennsylvania  Company  v.  Kenwood  Bridge  Company* 

1.  JUDGJIENTS — Warranted  by  Law  and  Evidence,— A  judgment 
warranted  by  the  law  ajid  the  evidence  will  be  affirmed. 

Assnmpsit,  for  damage  to  merchandise.  Appeal  from  the  Circuit 
Court  of  Cook  County;  the  Hon.  Charles  G.  Neely,  Judge,  presiding. 
Heard  in  this  court  at  the  October  term,  1896.  Affirmed.  Opinion  filed 
March  8, 1897.  " 

Geo.  Willard,  attorney  for  appellant. 
Barker  &  Church,  attorneys  for  appellee. 

Mr.  Justiob  Gary  delivered  the  opinion  of  the  Court. 

This  is  an  action  of  assumpsit  to  recover  for  damage  to 
merchandise,  founded  upon  a  shipping  receipt  or  bill  of 
lading  given  by  the  appellant  to  the  appellee,  as  follows : 

Vol.  LXIX  10 
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"  Grand  Crossing,.  December  20,  1892. 

Received  from  Kenwood  Bridge  Company,  by  the  Penn- 
sylvania Company,  the  following  articles,  in  apparent  good 
order,  to  be  delivered  in  like  good  order^  without  unneces- 
sary delay,  marked  Schailer  &  Schinglau,  care  Illinois  Steel 
Company,  South  Chicago,  Illinois.  Description :  Three  top 
sections  of  plate,  weight  5,115;  five  bottom  sections,  weight 
17,065;  two  top  sections,  weight  3,410.  Total,  25,590.  F. 
E.  Sawyer,  agent.     Prepaid  5—12.     Car  243,  P.  \\  &  A." 

There  is  no  question  in  the  case  as  to  the  fact  or  amount 
of  damage,  and  that  it  happened  by  attempting  to  cross  a 
bridge  with  which  the  freight  came  in  contact  by  reason  of 
the  load  being  so  high.  Many  questions  are  made  in  the 
briefs  upon  the  subject  of  evidence  and  instructions  which 
we  shall  not  consider. 

If  errors  were  committed,  they  are  but  theoretical.  The 
right  of  the  appellee  to  recover  is  clear,  and  we  will  follow 
the  precedent,  Merchant's  Despatch  v.  Theilbau,  86  111.  71 
.and  affirm  the  judgment.    Affirmed. 


Ignatz  Hasterlik  et  al.  v.  Henry  Sangerman. 

1 .  Appellate  Court  Practice— Affirmance  on  Insufficient  Abstract, 
— An  abstract  which  does  not  show  the  matters  upon  which  rulings  of 
the  court  were  excepted  to,  but  merely  refers  to  a  page  of  the  record  for 
them,  is  insufficient. 

Trover. — Appeal  from  the  Superior  Court  of  Cook  County;  the  Hon. 
Henry  V.  Freeman,  Judge,  presiding.  Heard  in  this  court  at  the  Oc- 
tober term,  1896.    Affirmed.    Opinion  filed  March  8,  1897. 

Blum  &  Blum,  attorneys  for  appellants. 

Moses,  Pam  &  Kennedy,  attorneys  for  appellee. 

Mr.  Justice  Gary  delivered  the  opinion  of  the  Court. 

The  abstract  states  as  the  declaration  what  is  a  count  in 

trover,  and  .later  says  '*  trover,  count  and  declaration  dis- 
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missed  by  plaintiflf;"  yet  neither  in  the  Circuit  Court  nor 
here,  by  motion  in  arrest  or  assignment  of  error,  is  any 
want  of  sufficient  pleadings  made  a  ground  of  objection  to 
tlie  judgment. 

The  action  seems  to  have  been  by  the  appellee  against 
the  appellants — plaintiffs  in  an  execution — for  directing, 
and  against  a  constable  for  making,  a  levy  of  that  execution 
upon  property  of  the  appellant,  exempt  from  execution. 

The  brief  of  the  appellants  says, "  there  are  several  rulings 
to  which  exceptions  were  taken,  but  by  far  the  most  impor- 
tant one  relates  to  the  schedules.  Of  these,  two  were 
referred  to  in  the  testimony."  The  abstract  shows  no 
schedule,  but  refers  to  a  page  of  the  record  for  one.  Schmitt 
V.  Devine,  63  111.  App.  289;  City  Electric  Ry.  Co.  v.  Jones 
161  111.  47. 

The  insufficiency  of  the  abstract  is  objected  to  in  the  brief 
of  appellee,  but  the  appellants  have  paid  no  attention  to  the 
objection.  There  is  evidence  fairly  tending  to  show  that 
the  appellants  directed  the  levy,  and  it  was  made,  whether 
rightfully  or  wrongfully,  we  have  no  means  of  knowing. 

Upon  the  question  of  the  value  of  the  property  taken, 
there  may  be  some  uncertainty,  but  upon  testimony  which 
upon  the  trial  was  not  objected  to,  the  court,  by  requiring 
a  remittitur  down  to  $250,  seems  to  have  been  satisfie4  that 
that  sum  was  not  excessive,  and  we  can  not  determine  from 
the  evidence  whether  it  was  or  not.  The  appellee  testified 
that  "  the  stock  was  of  all  kinds  of  wines  and  liquors,  about 
$250  worth,"  besides  cigars,  tobacco,  cigarettes  and  pipes. 
The  presumption  is  that  the  judgment  is  right,  unless  it  is 
shown  to  be  wrong,  and  it  is  affirmed. 


West  Chicago  St.  B.  B.  Go.  v.  Clara  Johnson. 

1.  Verdicts — Reached  Under  Improper  Influences. — A  verdict  reached 
under  improper  influences  is  not  likely  to  command  respect  by  the  pub- 
lic or  a  restful  submission  by  one  against  whom  it  is  directed. 

2.  Same — Excessive —  When  Not  Cured  by  a  Hemitt  itur,  — An  excessi  ve 
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verdict,  which  is  the  result  of  passion  and  prejudice  on  the  part  of  the 
jury,  is  not  cured  by  a  remittitur  entered  for  the  purpose  of  preventing 
the  allowance  of  a  motion  for  a  new  trial. 

3.  Triat.8 — Condvct  of. — A  proceeding  under  the  law  to  enforce  a 
right  or  redress  a  wrong,  having  as  its  result  the  taking  from  one  man 
of  his  property  and  giving  it  to  another,  is  always  a  matter  requiring 
the  most  solemn  and  deliberate  consideration  by  the  tribunal  entrusted 
with  such  duty  and  responsibility. 

Trespass  on  the  Case,  for  personal  injuries. — Appeal  from  the  Circuit 
Court  of  Cook  County;  the  Hon.  Edmund  W.  Burke,  Judge,  presiding. 
Heard  in  this  court  at  the  October  term,  1806.  Reversed  and  remanded. 
Opinion  filed  March  8,  1897. 

Egbert  Jamieson  and  John  A.  Rose,  attorneys  for  appel- 
lant. 

Ela,  G  rover  &  Graves,  attorneys  for  appellee. 

Mr.  Presiding  Justice  Shepard  delivered  the  opinion 
OF  THE  Court. 

The  appellee  recovered  a  verdict  of  $20,000  for  personal 
injuries  sustained  by  her  through  the  alleged  negligence  of 
the  appellant,  and,  one-half  the  amount  thereof  being  re- 
mitted, judgment  for  $10,000  was  entered,  and  this  appeal 
has  followed. 

The  appellee  was  a  passenger  on  one  of  appellant's  grip- 
cars,  and  sat  on  the  front  seat  next  to  the  dash-board.  The 
train,  consisting  of  the  grip-car  and  two  trailers,  came  from 
the  west  on  Madison  street,  and  was  destined  to  pass  into 
State  street  upon  the  curved  tracks  at  the  intersection  of 
such  streets,  and  proceed  northward  along  the  tracks  of  the 
appellant  located  in  the  west  half  of  State  street. 

At  that  time  the  many-storied  building  on  the  northwest 
corner  of  State  and  Madison  streets  was  in  process  of  con- 
struction, and  the  materials  therefor  were  being  delivered 
into  the  structure  by  means  of  wagons,  which  entered  from 
State  street  through  an  archway  or  opening  ten  or  twelve 
feet  wide,  located  twenty  or  thirty  feet  north  of  Madison 
street.    In  order  to  make  the  entrance  teams  had  to  pull 
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up  an  incline  of  about  a  foot,  made  of  planks  that  covered 
the  sidewalk,  and  which,  presumably,  began  at  about  the 
curb  line  dividing  the  roadway  from  the  sidewalk,  and  ex- 
tended into  the  building.  The  radius  of  the  curved  tracks 
is  not  made  to  appear,  but  we  infer  that  the  curve,  in  the 
State  street  end  of  it,  terminated  about ^in  front  of  the  en- 
trance into  the  building. 

A  large  wagon  loaded  with  tile  to  be  used  in  the  building 
had  been  standing  upon  the  east  side  of  State  street,  directly 
in  front  of  the  building,  for  about  half  an  hour,  waiting  to 
be  admitted  to  the  building,  and  the  driver  being  signaled 
to  drive  in,  drove  across  the  street  at  nearly  right  angles, 
and  the  hind  wheel  on  the  south  side  of  his  wagon  was 
struck,  and  the  wagon  stopped  and  shoved,  b}'  the  grip-car 
in  question  as  it  came  round  the  curve.  The  wagon  load 
weighed  about  sixty-five  hundred  pounds,  and  the  tiles  sloped 
upward  from  the  wings  of  the  sideboards  of  the  wagon. 
When  the  collision  occurred,  some  of  the  tiles  were  thrown 
off  and  a  few  of  them  landed  in  the  front  of  the  car  where 
appellee  was  sitting,  and  she  was  struck  by  one  or  more  of 
them  and  received  the  alleged  injuries.  The  tiles  weighed, 
when  dry,  about  twenty  pounds,  and  when  wet  about  thirty 
pounds  apiece,  and  one  of  them  lodged  and  was  found  in 
appellee's  lap. 

Appellant  has  argued  only  four  of  the  assigned  errors, viz. : 
That  the  verdict  was  contrary  to  the  evidence;  the  excess- 
ive^ness  of  the  damages;  improper  conduct  of  counsel  for 
appellee;  and  the  admission  of  incompetent  evidence. 

The  appellee  was  a  passenger  and  there  is  nothing  to  show 
that  she  was  in  any  manner  guilty  of  contributory  negli- 
gence. She  sat  in  her  place  by  invitation  of  the  appellant, 
and  was  entitled  to  the  protection  and  safe  carriage  which 
the  law  gives  to  one  so  situated.  Whether  she  suffered 
serious  injury  was  one  of  the  chief  contentions  at  the  trial, 
as  it  is  here.  The  trial  judge  seems  to  have  considered  that 
matter,  and  perhaps  also  to  have  taken  into  account  other 
elements  which  entered  into  the  trial  and  are  shown  by  the 
record,  and  to  have  required  the  appellee  to  remit  one-half 
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of  the  verdict  as  a  condition  to  giving  judgment  for  the 
other  half. 

Upon  a  careful  consideration  of  all  the  evidence,  we  do 
not  find  fault  with  the  conclusion  reached  by  the  jury  that 
the  appellant  was  guilty  of  negligence,  and  that  such  negli- 
gence resulted  in  injury  to  the  appellee. 

Witnesses  testified  that  the  lenorth  of  the  waofon  from 
the  front  end  of  the  pole  to  the  rear  end  of  the  wagon  was 
from  twentj'  to  twenty-five  feet. 

When  the  collision  took  place,  all  of  the  wagon,  except 
the  furthest  half  of  the  hind  wheels,  was  across  the  track. 
The  gripman  testified  that  he  saw  the  team  when  it  entered 
upon  the  track,  and  the  evidence  showed  it  was  moving 
slowly,  as  it  naturally  would. 

The  wagon  had  an  equal  right  with  the  cable  train 
upon  the  street,  and  it  was  a  mere  question  of  fact  whether 
or  not  it  was  negligence  to  so  operate  the  train  as  to  be 
unable  to  stop  it  in  time  to  avoid  the  collision.  It  would 
seem  that  the  exercise  of  reasonable  and  ordinarv  care  in 
the  operation  of  a  cable  train  at  such  a  crowded  point  as 
the  place  of  the  accident,  would  require  it  to  be  kept  down 
to  a  rate  of  speed  which  would  permit  it  to  be  stopped 
within  the  time  that  a  slowly  traveling  team  and  wagon, 
twenty  or  twenty-five  feet  long,  would  reasonably  require 
to  pass  over  the  tracks.  The  gripman  saw  the  horses  as 
they  entered  upon  his  track,  and  the  team  had  to  travel  at 
least  twenty  feet  before  the  hind  wheel  of  the  wagon  could 
be  struck  by  the  grip-car.  Under  such  circumstances,  no 
nice  measurement  of  chances  should  be  taken  by  the  o))er- 
ator  of  a  train;  and  it  was  purely  a  question  of  fact  for  the 
jury  to  determine  whether  it  was,  or  not,  negligence  for  the 
train  not  to  have  been  brought  to  a  stand-still  in  time  for  the 
wao^on  to  clear  itself  from  the  tracks. 

But,  coming  to  consider  the  question  of  the  amount  of 
the  damages  in  connection  with  the  means  employed  to 
produce  them,  we  are  confronted  with  a  record  which,  in 
such  respect,  is  remarkable,  and,  happily,  not  frequent. 

It  would  seem  that  the  trial  judge,  by  requiring  a  remit- 
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titur  of  one-half  the  verdict,  must  have  thought  it  was 
wrong  to  that  extent,  and  while  from  a  review  of  the  evi- 
dence, we  think  he  was  clearly  right  in  condemning  the 
verdict  to  the  extent  that  he  did,  we  must  look  further  to 
determine  whether  he  should  not  have  set  it  aside  altogether. 

When  a  verdict  for  twenty  thousand  dollars  in  a  personal 
injury  case  be  tainted  by  something  which  vitiates  it  to  one- 
half  its  extent,  it  is  a  serious  question  if  its  other  half  may 
be  ripened  into  a  wholesome  judgment — whether  the  vice 
that  contaminated  it  to  the  extent  of  one-half  did  not  per- 
meate and  invalidate  the  whole. 

Certainly  we,  justifying  the  remittitur  that  was  made, 
owe  a  duty  to  examine  with  great  care  the  entire  record 
upon  which  such  action  was  based,  in  order  to  ascertain 
whether  a  verdict  which  was  so  bad  in  part  should  be  sus- 
tained as  to  the  rest  of  it. 

A  proceeding  under  the  law  to  enforce  a  right,  or  give 
redress  for  a  wrong,  having  as  its  result  the  taking  from 
one  man  his  money  or  property  and  conferring  it  upon 
another,  is  always  a  matter  requiring  the  most  solemn  and 
deliberate  consideration  by  the  tribunal  entrusted  with  such 
duty  and  responsibility. 

The  purpose,  in  part,  for  which  courts  are  established,  is 
that  justice  shall  be  administered,  not  alone  with  impar- 
tiality, but  in  an  orderly  manner,  and  whatever  tends  to 
thwart  such  an  administration  of  justice  operates  to  deprive 
a  party  to  the  suit  of  his  right  to  "due  process  of  law." 
One  may  not  say  that  his  property  shall  not  be  taken  from 
him  and  bestowed  upon  another  to  satisfy  a  legal  demand, 
but  he  may  say  it  shall  not  be  done  except  by  "  due  process 
of  law,"  and  a  fair  trial  by  jury  of  the  truth  of  alleged  facts, 
upon  the  establishment  of  which  depends  the  right  to  take 
his  property  from  him,  lies  at  the  very  foundation  of  the 
power  of  the  law  to  divest  him  of  his  otherwise  unquestioned 
right  to  keep  what  is  his  own. 

Keeping  such  propositions  in  view,  and  having  the  record 
before  us,  it  is  impossible  for  us  to  say  that  the  trial  was  such 
as  the  law  contemplates  should  be  had. 
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Nearly  fort}'  pages  of  the  abstract  are  occupied  by  what 
are  claimed  to  be  objectionable  and  improj)er  remarks  and 
statements  made  by  counsel  for  ap()ellee  in  his  closing 
address  to  the  jury,  and  more  than- a  hundred  objections 
and  exceptions  thereto  bv  appellant's  counsel. 

Interspersed  among  those  pages  are  six  notations  of 
"  laughter  in  the  court  room,"  "laughter,"  "laughter  from 
the  audience,"  "laughter,"  "  laughter  by  the  audience,"  and 
"applause  by  the  bystanders,"  provoked  by  the  wit  or  vitu- 
peration of  appellee's  counsel. 

Against  such  conduct  by  the  audience  the  counsel  for 
appellant  objected  and  protested. 

We  reproduce  from  the  abstract  the  proceedings  concern- 
ing the  last  two  of  such  interruptions  by  the  audience. 

Immediately  following  the  notation  of  an  exception  to 
the  last  preceding  remark  of  appellee's  counsel,  the  follow- 
ing appears : 

"  Judge  Wing :  He  takes  his  exceptions  a  little  more 
quietly  than  he  used  to.  He  is  improving.  Maybe  he  is 
losing  his  health.  (Laughter  by  the  audience.)  Now,  gen- 
tlemen of  the — 

Mr.  Mason  :  I  take  an  exception  to  the  conduct  of  the 
bystanders,  and  the  audience  in  the  court  room  applauding 
the  statement  of  Judge  Wing. 

Judge  Wing  :     Finding  fault — 

Mr.  Mason :    I  except. 

The  Court :    Let's  have  one  at  a  time,  gentlemen. 

Judge  Wing :  Finding  fault  w^ith  the  audience  as  well 
as  myself. 

Mr.  Mason :  I  want  to  enter  my  exception  not  only  to 
the  conduct  of  counsel,  but  of  the  bystanders. 

Judge  Wing :  He  jQnds  fault  with  us  for  not  suing  the 
driver  of  the  wagon;  he  finds  fault  with  us  for  not  suing  the 
owner  of  the  wagon;  he  finds  fault  with  us  for  suing  the 
cable  car  company;  he  finds  fault  with  us  for  suing  any- 
body at  all;  he  finds  fault  wuth  us  for  the  way  we  try  our 
case;  he  finds  fault  with  our  witnesses  who  come  into  court; 
he  finds  fault  with  the  people  who  casually  drop  in  here 
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to  hear  the  trial,  and  I  hoi)e  to  God  he  will  find  fault  with 
your  verdict  when  it  comes  in.  (Applause  by  the  bystand- 
ers.) 

Mr.  Mason :  I  object,  your  honor,  and  take  an  excep- 
tion." 

And  without  any  ruling  by  the  court,  counsel  for  appel- 
lee proceeded  in  his  argument. 

We  shall  refer,  in  detail,  but  to  one  more  of  the  many 
occurrences  in  the  course  of  the  argument  that  is  complained 
of.  Many  of  the  objections  that  were  interposed  were  not 
well  taken,  although  some  were.  Whether  well  made  or 
not,  the  only  apparent  attention  given  to  them  by  the  court 
was  an  admonition  to  the  counsel  who  was  speaking,  to  con- 
fine himself  to  the  record.    We  quote  from  the  abstract : 

"Judge  Wing :  I  must  bless  that  kind  providence,  because 
I  know,  and  can  appreciate,  the  keenness  of  her  suifering  if 
she  could  know  of  this  disgraceful  perjury  that  they  have 
presented  against  her  here  of  former  abortions,  and  miscar- 
riages without  number,  and  lies  unspeakable  and  unbelieved. 
A  Catholic  woman  does  not  commit  abortion. 

Mr.  Mason:    Exception. 

Judge  Wing:     Gentlemen  of  the  jury — 

Mr.  Mason :  Exception.  I  want  to  be  heard  and  shall 
be  heard. 

Judge  Wing :  And  I  want  to  be  heard  all  over  Chi- 
cago. 

The  Court :    Mr.  Mason. 

Mr.  Mason  :  There  is  no  evidence  that  this  plaintiff  is  a 
Catholic  woman,  and  I  want  to  be  heard  upon  this  point. 

Judge  Wing :  There  is  evidence  that  she  is  a  Catholic 
woman. 

Mr.  Mason :  I  don't  propose  to  be  put  in  a  position  where 
I  can  not  save  my  record  in  this  case.  There  is  not  one 
vestige  of  evidence  that  the  plaintiff  in  this  case  was  a  Cath- 
olic woman,  and  it  would  not  have  been  proper  to  have 
even  offered  it,  and  it  is  not  proper  for  you  to  state  it. 

Judge  Wing :  If  it  isn't  here  in  the  record  I  am  willing 
to  sit  down.     I  can  find  it. 
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The  Court :     You  must  stand  by  your  record. 

Judge  Wing  (reading) :  '  Question.'  Let  me  tell  you 
how  it  happened;  Mr.  Furthman  was  standing  right  here 
and  he  said  to  me  :  '  Will  you  admit  that  this  young  man 
sitting  here  is  F.  E.  Johnson  ? '  and  I  said  :  '  Fred,  you 
were  married  by  a  priest  all  right  ? '  and  Fred  said  '  Yes.' " 

A  consideration  of  the  whole  argument,  and  the  frequent 
jangling  and  quarreling  of  counsel  concerning  its  propriety 
and  truthfulness  as  applied  to  the  facts  of  the  case,  and  the 
disorder  above  referred  to,  deprived  the  trial  of  many  char- 
acteristics which  should  always  accompany  a  calm  and 
deliberate  attempt  to  arrive  at  an  end  which  justice  would 
approve  of.  To  sustain  such  proceedings  is  to  encourage 
them. 

It  seems  to  be  true,  as  urged  by  appellee,  that  mimerous 
of  the  objections  interposed  by  appellant's  counsel  were  not 
pressed  upon  the  attention  of  the  trial  judge,  and  his  rulings 
obtained  thereon  so  as  to  form  the  basis  of  a  legal  exception 
but  we  are  considering  the  question  not  wholly  with  refer- 
ence to  technical  legal  errors,  but  largely  in  the  broader  aspect 
of  what  amounts  to  an  orderly  and  deliberate  trial  of  the 
rights  of  one  party  as  against  the  other. 

To  demand  respectful  and  orderly  submission  to  the  law, 
it  is  but  little  less  important  that  justice  should  have  the 
semblance  of  being  fair  and  impartial,  than  that  it  should 
be  so  in  fact. 

A  verdict  reached  under  improper  influences  is  not  likely 
to  command  respect  by  the  public  or  a  restful  submission  by 
one  against  whom  it  is  directed. 

The  veriest  criminal  should  not  be  subjected  to  the  ad- 
verse result  of  an  unfair  trial,  nor  may  the  party  to  a  civil 
suit  be  mulcted  in  damages  under  improper  influences.  We 
counsel  and  judges,  whose  pride  in  the  law  consists  largely 
in  the  sense  that  it  is  duly  administered,  should  be  ever 
watchful  of  the  dignity  and  majesty  of  its  proceedings. 

The  question  then  recurs,  if  the  verdict  returned  under 
such  circumstances  was  bad  to  the  extent  of  one-half,  as  it 
appears  to  have  been  in  the  opinion  of  the  trial  judge,  should 
it  be  sustained  as  to  the  other  half  ? 
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Our  Supreme  Court  has  spoken  twice,  at  least,  in  very 
pertinent  language  about  similar  verdicts. 

In  Illinois  Central  R.  E.  Co.  v.  Ebert,  74  111.  399,  which 
was  a  case  of  personal  injury  to  a  teamster  whose  team 
was  killed  and  himself  seriously  crippled,  disabling  him 
from  performing  the  labor  to  which  he  was  accustomed, 
Mr.  Justice  Breese,  in  delivering  the  opinion  of  the  court, 
said : 

"  The  accident,  then,  having  been  occasioned  by  the  neg- 
ligence of  the  company,  they  must  bear  the  consequences  ; 
they  must  respond  in  damages.  Were  the  damages  prop- 
erly assessed  in  the  case  ?  Do  the  facts  justify  a  finding  so 
heavy  ?  Ten  thousand  dollars  is  a  very  large  sum  of  money, 
in  the  possession  of  which  very  few  can  boast.  It  is  a  small 
fortune,  which  few  acquire  in  a  life  of  incessant  labor.  This 
the  jury  awarded  to  one  whose  prospects  in  life  did  not  ex- 
tend beyond  his  wages  as  a  day  laborer,  and  who  has  not 
been,  by  the  negligence  of  the  defendants,  wholly  disabled. 
It  is  true,  the  company  were  at  fault,  but  not  so  greatly  as 
to  aggravate  it  to  willfulness. 

Compensatory  damages  were  all  the  jury  were  justified 
in  awarding,  under  the  evidence.  A  verdict  for  $10,000 
is  so  enormous  as  to  justify  the  inference  the  jury  w^ere 
actuated  by  prejudice  and  passion,  not  listening  to  the 
dictates  of  cool  judgment.  The  enormity  of  the  find- 
ing so  shocked  the  sense  of  justice  of  the  plaintiflf's  coun- 
sel that  they  at  once  remitted  more  than  one-half  of  the 
amount.  (From  $10,000  to  $4,000.)  We  can  not  but 
think  the  verdict  was  the  result  of  passion  and  prejudice, 
and  it  is  none  the  less  so  after  the  remittitur,  for  the  incen- 
tives to  the  finding  abide  as  well  in  what  remains  as  in  the 
original  amount  found.  The  verdict  was  for  $10,000.  That 
verdict  was  the  result  of  passion  and  prejudice.  If  those 
incentives  prompted  the  verdict  thej^  vitiate  the  verdict, 
and  it  should  have  been  set  aside.  But  a  practice  has  found 
place  in  our  jurisprudence  which  sanctifies  an  outrageous 
verdict  by  entering  a  remittitur,  and  it  has  so  often  received 
the  sanction  of  this  court  that  it  mav  be  too  late  now  to 
displace  it."     And  the  judgment  for  $4,000  was  affirmed. 
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Again,  in  Loewenthal  v.  Streng,  90  111.  74,  a  case  of  mali- 
cious prosecution,  where  a  verdict  for  $10,000  was  remitted 
down  to  $6,000,  similar  comment  was  made.  In  spealiing 
of  the  verdict,  the  court  said : 

"  It  could  only  have  been  induced  by  prejudice,  passion, 
or  a  total  misconception  of  the  case.  And  when  it  is  so 
flagrantly  excessive  as  to  be  only  accounted  for  on  the 
grounds  of  prejudice,  passion  or  misconception,  the  remit- 
titur does  not  remove  the  prejudice,  passion  or  misconcep- 
tion. These  elements  may  have  entered,  and  probably  did 
enter,  into  the  finding  of  other  facts  important  to  the  issue, 
if  not  the  issue  itself.  Such  feelings  would  naturally  lead 
to  an  unfair  lindintr  against  appellant."  And  there  the 
judgment  was  reversed. 

In  the  case  of  C.  &  N.  W.  Ey.  Co.  v.  Cummings,  20  111. 
App.  333,  this  court  said : 

"While  it  must  be  said  that  by  the  law,  as  settled,  it  is 
in  the  power  of  the  trial  court  to  render  judgments  on  ver- 
dicts reduced,  as  the  one  under  consideration  was,  to  an 
amount  satisfactory  to  the  trial  judge,  and  the  entering  of 
such  judgment  is  not  error,  yet  the  judgment  so  rendered 
is  anomalous,  and,  in  a  reviewing  court,  can  not  be  entitled 
to  the  presumptions  which  obtain  in  favor  of  a  judgment 
upon  a  fair  verdict,  which  results  from  concurrence  upon  all 
the  issues  by  the  jury  and  the  court.  In  the  exercise  of 
the  revisory  power  of  this  court  we  may  reverse  a  judg- 
ment rendered  under  such  circumstances  as  appear  in  the 
record,  notwithstanding  there  appear  to  be  no  errors  of  law, 
where  in  our  opinion  such  course  will  best  tend  to  promote 
the  impartial  administration  of  justice.  In  view  of  all  the 
circumstances  shown  by  the  evidence  in  this  record,  and 
the  impeachment  of  the  verdict  by  the  trial  judge,  in  which 
appellee  concurred  by  entering  a  remittitur  of  so  large  a 
part  of  the  verdict,  we  conclude  that  the  better  and  more 
prudent  course,  the  one  most  likely  to  conserve  the  rights 
of  both  parties,  and  approximate  justice  most  nearly  in  the 
end,  is  to  submit  the  issues  between  the  parties  to  the  con- 
sideration of  another  jury,  and,  that  this  may  be  done,  the 
judgment  will  be  reversed  and  the  case  remanded." 
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That  was  the  case  of  an  assault  and  battery  committed 
by  a  brakeman  of  that  appellant  upon  a  passenger.  The 
verdict  was  for  $2,000,  from  which  $1,4:00  was  remitted  and 
judgment  given  for  $600,  and  the  judgment  was  reversed. 

In  a  part  of  the  opinion  preceding  the  portion  already 
quoted,  the  court  said  : 

"  The  damages  assessed  by  the  jury  were,  according  to 
the  judgment  of  the  court,  more  than  three  times  greater 
than  were  justified.  The  damages  were  unliquidated,  and 
there  was  no  way  in  which  the  court  could  ascertain  what 
part  of  tlie  judgment  (verdict)  was  for  actual  damages,  and 
what  for  punitive  damages.  *  *  *  ^  verdict  *  *  * 
so  excessive  that  seven-tenths  of  it  will  be  remitted  to  pre- 
vent a  new  trial,  can  not  but  be  regarded  as  the  result  of 
passion  and  prejudice  on  the  part  of  the  jury,  and  it  is  diffi- 
cult to  see  how  the  vice  in  such  a  verdict  can  be  cured  by  a 
remittitur,  for  the  passion  and  prejudice  was  in  the  jury, 
and  must  have  entered  into  and  permeated  the  whole  find- 
ing, and  must  abide  in  that  which  remains  as  well  as  in 
that  which  is  remitted." 

We  can  not  improve  upon  the  language  or  reasoning  of 
those  cases. 

Finding  in  the  record,  as  we  do,  so  much  evidence  of  what 
is  prejudicial  to  a  cool  and  deliberate  verdict,  we  are  of  the 
opinion  that  the  trial  judge  ought  to  have  set  the  entire 
verdict  aside,  and  our  duty  is  to  send  the  case  back  for 
another  trial. 

We  are  not  to  be  understood  as  condemning  the  practice, 
many  times,  and  under  some  circumstances,  most  commend- 
able, of  the  trial  judge  requiring  a  remittitur  where,  upon 
a  fair  hearing,  a  jury  may,  in  his  opinion,  have  exceeded 
reason  and  sound  judgment  in  estimating  the  compensatory 
damages  that  one  who  is  injured  by  the  negligence  of 
another,  is  fairly  entitled  to. 

In  passing  upon  this  case  we  have  not  been  unmindful 
of  the  difficulties  and  embarrassments  under  which  a  trial 
judge  labors  under  our  system  of  practice,  nor  of  the  man- 
ner in  which,  with  the  introduction  of  stenographers,  bills 


158  Appellate  Courts  op  Ilunois. 

■  ■  ■   ■     ■  ■      ■  ,  ■  ■  -  I 

Vol.  69.]  Jeeselson  v.  Griswold. 

of  exceptions  are  nowadaj^s  made  up  and  approved.  But 
we  are  required  by  the  law  to  judicially  believe  that  bills  of 
exceptions  duly  certified,  speak  the  truth,  however  much 
we  may,  as  individuals,  question  their  entire  accuracy. 

Upon  the  record  as  it  is,  we  can  not  approve  this  judgment, 
and  it  is  accordingly  reversed  and  the  cause  remanded. 


Samuel  Jcsselson  v.  Frank  H.  Griswold  et  al. 

1.  Appellate  Court  Practice — Affirmance  on  Insufficient  Abstract 
— The  judgment  ib  affirmed  because  the  abstract  of  the  bill  of  exceptions 
showB  no  exception  to  the  denial  of  the  motion  for  a  new  trial. 

Transcript,  from  a  justice  of  the  peace.  Appeal  from  the  Superior 
Court  of  Cook  County;  the  Hon.  Nathaniel  C.  Sears,  Judge,  presiding. 
Heard  in  this  court  at  the  October  term,  1896.  Affirmed.  Opinion  filed 
March  8,  1897. 

Blum  &  Blum,  attorneys  for  appellant. 
Samuel  II.  Trude,  attorney  for  appellees. 

Mr.  Justice  Gary  delivered  the  opinion  of  the  Court. 

The  abstract  shows  that  July  17,  1896,  a  jury  was  im- 
paneled and  returned  a  verdict  for  the  appellees  for  $77.82, 
on  which  judgment  was  entered. 

It  does  not  show  whether  the  cause  was  called  in  its  order 
upon  the  regular  calendar  of  the  court,  or  upon  a  short 
cause  calendar;  whether  it  was  tried  ex  parte,  or  with  both 
parties  present  and  contesting. 

What  evidence  was  put  in  does  not  appear. 

Whether  the  affidavit  by  the  appellant  as  to  merits,  and 
of  the  clerk  of  the  attorneys  of  the  appellants  as  to  the  order 
of  business  in  their  office,  were  relevant  to  the  question 
before  the  court  on  a  motion  to  set  aside  the  judgment,  is 
only  to  be  guessed  at;  and  however  meritorious  the  motion 
may  have  been,  the  abstract  of  the  bill  of  exceptions  shows 
no  exception  to  its  denial. 

Thompson  v.  Economy  Furniture  Co.,  64  111.  App.  140,  is 
in  point,  and  the  judgment  is  affirmed. 
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William  0.  Rogerson  et.  aL  v.  Henry  Drucker,  Assignee. 

1.  Erboh — In  Denying  Relief— What  is  Not. — It  is  not  error  to  deny 
the  relief  to  which  an  applicant  shows  no  title. 

Assignment  for  the  Benefit  of  Credltor8.-~Error  to  the  County 
Court  of  Cook  County;  the  Hon.  Obrin  H.  Carter,  Judge,  presiding. 
Heard  in  this  court  at  the  October  term,  1896.  Affirmed.  Opinion 
filed  March  8,  1897. 

Edward  J.  Walsh,  attorney  for  plaintiffs  in  error. 
Hamline,  Scott  &Lord,  attorneys  for  defendant  in  error. 

Mr.  Justice  Gary  delivered  the   opinion  of  the  Court. 

The  question  argued  by  the  parties  is  whether  the  pro- 
vision for  preferences  for  wages  of  laborers  and  servants, 
contained  in  Sec.  6  of  the  act  of  1877,  concerning  assign- 
ments for  benefit  of  creditors,  is  repealed,  or  other  provis- 
ions made  in  substitution  thereof,  by  the  act  of  1895  amend- 
ing the  act  of  1887,  to  protect  employes  and  laborers  in  their 
claims  for  wages. 

This  record  does  not  show  that  the  appellants  complied 
with  the  conditions  of  either  the  one  or  the  other  of  the 
statutes  referred  to.  We  may  not  say  that  the  County  Court 
erred  in  denying  relief  to  which  the  appellants  show  no 
title.    We  do  not  consider  mere  abstract  questions  of  law. 

The  order  appealed  from  is  afllrmed. 


John  W.  Gunnerson  v.  Gust  Erickson. 

1.  Actions — Names  of.  Before  Justices  of  the  Peace.— In  actions 
before  justices  of  the  peace,  the  nature  of  the  action  is  such  as  the  evi- 
dence makes  it. 

2.  Set-opf — Claims  for  Damages, — ^A  claim  for  unliquidated  dam- 
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ages  can  not  be  set  off  against  a  claim  based  upon  a  contract  totally  dis- 
connected with  the  subject-inatter  of  such  damages. 

3.  Actions — Forma  of,  when  Optional  Before  a  Justice, — A  plaintiff 
suing  before  a  justice  of  the  peace  ou  a  cause  of  action  which  would, 
had  the  case  been  commenced  in  the  Circuit  Court,  have  given  him  the 
right  to  have  brought  an  action  of  trespass  de  bonis  asportatia,  or 
trover,  or  an  action  of  assumpsit,  has  a  right  to  decide  whether  he 
wishes  to  have  his  action  treated  as  one  of  assumpsit  or  tort. 

Transcript,  from  a  justice  of  the  peace.  Appeal  from  the  Circuit 
Court  of  Cook  County;  the  Hon.  Fr.4.ncis  Ad^ms,  Judge,  presiding. 
Heard  in  this  court  at  the  October  term,  1896.  Reversed  and  remanded. 
Opinion  filed  March  8,  1897.  Opinion  denying  rehearing  filed  March 
29,  1897. 

Statkmknt  of  the  Case. 

This  was  an  appeal  to  the  Circuit  Court  of  Cook  County 
from  a  judgment  in  favor  of  appellant,  rendered  by  a  jus- 
tice of  the  peace,  in  an  action  said  to  have  been  in  assumpsit.^ 

Before  entering  upon  the  trial,  in  the  court  below,  a  notice 
of  set-ofif  for  the  sum  of  $165  was  served  upon  appellant's 
attorney  and  filed  without  objection. 

The  principal  contention  of  appellant  is  that  the  trial 
court  erred  in  allowing  evidence  in  support  of  the  set-oflf 
oflFered  by  the  defendant. 

J.  W.  RioHEY,  attorney  for  appellant 

Chytraus  &  Deneen  and  Chas.  E.  Wyman,  attorneys  for 
appellee. 

Mr.  Justice  Waterman  delivered  the  opinion  of  the 
Court. 

In  an  action  before  a  justice  of  the  peace,  there  being  no 
written  pleadings  or  complaint,  the  nature  of  the  action  is 
such  as  the  evidence  makes  it. 

Appellant  introduced  evidence  suitable  to  a  case  of  tres- 
pass de  honis,  or  an  action  of  trover.  Appellee  set  oflp  a  claim 
arising  from  a  contract. 

Appellant  was  asking  for  a  money  judgment  only,  not 
for  a  return  of  any  property. 
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Sec.  49  of  Chap.  79  of  the  Statute,  Justices  and  Constables, 
is  as  follows : 

"  In  all  suits  which  shall  be  commenced  before  a  justice 
of  the  peace,  each  party  shall  bring  forward  all  his  demands 
against  the  other  existing  at  the  time  of  the  commence- 
ment of  the  suit,  which  are  of  such  a  nature  as  to  be  consol- 
idated, and  which  do  not  exceed  $200  when  consolidated 
into  one  action  or  defense;  and  on  refusing  or  neglecting  to 
do  so,  shall  forever  be  debarred  from  suing  therefor." 

The  Supreme  Court,  in  Bush  v.  Kindred,  20  111.  93,  held 
that  a  claim  for  unliquidated  damages  could  not  be  set  off 
against  a  claim  based  upon  a  contract  totally  disconnected 
with  the  subject-matter  of  such  damages. 

To  the  same  effect  is  the  ruling  in  Hartshorn  v.  Kinsman, 
16  111.  App.  555;  see  also  Pearsons  v.  Bunker,  30  111.  App. 
524. 

The  damages  for  which  this  suit  was  brought  did  not 
arise  from  the  contract  under  which  appellee  claimed  a  set 
off;  that  is,  the  damages  did  not  naturally  or  proximately 
arise  out  of  or  follow  such  contract. 

Appellant  could  not,  by  calling  his  action  assumpsit,  make 
it  so;  his  claim  being  one  for  which  an  action  of  assumpsit 
would  not  lie.  Had  appellee  sold  the  goods  he  wrongfully 
had,  and  received  payment  therefor,  appellant  might,  waiv- 
ing the  tort,  have  sued  in  assumpsit;  as  it  was,  appellant's 
evidence  showed  that  his  cause  of  action  was  either  trespass 
de  bonis  or  trover. 

The  set  off  offered  by  appellee  was  improperly  allowed. 

The  judgment  of  the  Circuit  Court  is  reversed  and  the 
cause  remanded. 

Mr.  Justice  Waterman  delivered  the  opinion  op  the 
Court  upon  a  petition  for  a  rehearing. 

It  is  urged  that  as  the  evidence  shows  that  appellee  sold 
a  portion  of  the  cloth  for  $22,  and  had  a  suit  made  from  the 
remainder,  therefore  appellant's  action  must  be  considered 
as  in  assumpsit,  and  a  set-off  arising  out  of  contract  appli- 
cable thereto. 

VOL.LXIXU 
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It  does  not  follow,  because  appellee  converted  a  portion 
of  the  goods  into  money,  nor  indeed  would  it  had  he  so  con- 
verted them  all,  that  appellant  would  be  compelled  to  bring, 
or  that  his  action  must  be  considered  as,  a  suit  in  assump- 
sit. In  assumpsit,  appellant  could  recover  only  the  amount 
received  for  the  goods,  while  in  trover  or  trespass  he  may 
recover  the  value  of  the  property  wrongfully  taken. 

There  was  evidence  from  which  the  finding  might  have 
been  that  the  value  of  the  goods  sold  b}'  appellee  was  much 
greater  than  the  sum  for  which  they  were  sold.  It  is  for 
appellant  to  decide  whether  he  wishes,  as  to  such  goods,  to 
have  his  action  treated  as  one  of  assumpsit  or  of  tort. 

Appellee  also  urges  that  as  appellant  sued  him  before  a 
justice  of  the  peace  "  away  out  of  the  city  in  the  town  of 
Orland,  while  the  record  shows  both  parties  to  be  residents 
of  Chicago,"  and  as  upon  the  merits  it  has  been  established, 
not  only  that  he  has  a  complete  defense  to  the  claim,  but 
that  appellant  owes  him  money,  we  ought  to  affirm  the 
judgment.  We  do  not  think  that  it  has  been  established 
that  appellee  has  a  defense  upon  the  merits,  while  it  does 
appear  that  appellant  owes  appellee. 

If  we  were  permitted  to  equitably  adjust  all  the  difl^er- 
ences  this  record  calls  to  our  attention,  to  decide  this  con- 
troversy in  accordance  with  our  personal  opinions  of  what 
is  right,  or  to  follow  what  the  public  might  approve,  we 
should  perhaps  exercise  such  power  wisely.  As  to  this  we 
can  not  say.  We  know  that  it  is  our  duty  to  administer  the 
law  equally  to  all  persons;  that  each  party  has  a  right  to 
insist  that  it  shall  be  so  administered  in  this  case. ' 

We  have  no  right  to  set  aside  the  law  and  determine  the 
rights  of  litigants  by  the  peculiar  bias  which  education, 
habit,  association  or  faith  may  have  given  us. 

Whether  the  rule  of  law  which  denies  the  right  to  set  off 
damages  arising  out  of  contract,  against  those  arising  out  of 
willful  tort,  be  wise,  is  not  now  to  be  considered.  The  rule 
exists,  is  insisted  upon,  and  must  be  enforced.  The  rights 
of  appellee  arising  out  of  contract  may  be  enforced  in  an- 
other action. 

The  petition  for  rehearing  is  denied. 
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Cleyeland^  C.^  G.  &  St.  L.  By«  Co.  t.  Edwin  Capoot. 

1.  Raiuioads  — i)Mf2/  to  Fence  Track. -—The  fact  that  the  conven- 
ience of  the  public  requires  that  the  right  of  way  of  a  railroad  company 
shall  not  be  fenced  on  one  side  of  the  track,  does  not  relieve  the  com- 
pany from  the  duty  to  build  a  fence  on  the  other  side  of  the  track,  and 
it  will  be  liable  for  any  injuries  resulting  from  a  failure  to  do  so. 

Trespass  on  the  Case,  against  a  railroad  for  a  failure  to  fence  its 
track.  Appeal  from  the  Circuit  Court  of  Wabash  County;  the  Hon. 
Silas  Z.  Landes,  Judge,  presiding.  Heard  in  this  court  at  the  August 
term,  1896.    Affirmed.    Opinion  filed  March  8,  1897. 

C.  S.  CoNOEB,  attorney  for  appellant. 
MuNDY  &  Okoan,  attorneys  for  appellee. 

Mb.  Justice  Scofield  delivered  the  opinion  op  the 
Court. 

Appellant's  track  runs  north  and  south  on  the  west  side 
of  Allendale,  an  unincorporated  village  having  a  population 
of  nearly  500,  and  Hill  and  Oak  streets,  which  are  315  feet 
apart,  run  east  and  west  across  the  track.  The  right  of 
wav  between  these  two  streets  is  not  fenced  on  either  side. 

There  is  a  strip  of  unoccupied  ground  ten  feet  in  width 
on  the  east  side  of  the  right  of  way,  and  east  of  and  adja- 
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cent  to  this  strip  is  Kail  road  street,  which  is  thirty  feet 
wide  and  runs  north  and  south,  connecting  with  Oak  and 
Hill  streets  at  its  extremities.  Railroad  street  is  the  west- 
ern boundary  of  the  lots  and  blocks  of  the  village. 

A  sow  and  four  pigs,  belonging  to  appellee,  went  upon 
the  railroad  track  from  the  east  at  a  point  about  midway 
between  Oak  and  Hill  streets,  and  were  killed  by  one  of 
appellant's  trains.  Appellee  sued  for  the  value  of  these 
animals.  After  the  evidence  had  been  heard,  the  jury  was 
discharged  by  agreement,  and  the  cause  was  submitted  to 
the  court  for  decision.  The  court  rendered  judgment  in 
favor  of  appellee. 

It  was  admitted  upon  the  trial  that  the  convenience  of 
the  public  demanded  that  the  right  of  way  should  not  be 
fenced  on  the  west  side  of  the  track  where  the  company's 
land  was  used  for  storing  ties  and  lumber  which  were  to  be 
shipped  on  appellant's  road.  C,  B.  &  Q.  R.  R.  Co.  v.  Hans, 
111  111.  114;  T.,  St.  L.  &  K.  C.  R.  R.  Co.  v.  Franklin,  15[) 
Id.  99;  C,  C,  C.  &  St.  L.  Ry.  Co.^  v.  Umphenour,  63  111. 
App.  642. 

The  question  before  us  is  whether  or  not,  under  the  cir- 
cumstances, a  fence  should  have  been  built  on  the  east  side 
of  the  right  of  way. 

The  statute  is  as  follows : 

"That  every  railroad  corporation  shall,  within  six  months 
after  any  part  of  its  line  is  open  for  use,  erect  and  thereafter 
maintain  fences  on  both  sides  of  its  road  or  so  much  thereof  as 
is  open  for  use,  suitable  and  sufficient  to  prevent  cattle,  horses, 
sheep,  hogs  or  other  stock  from  getting  on  such  railroad, 
except  at  the  crossings  of  public  roads  and  highways,  and 
within  such  portions  of  cities  and  incorporated  towns  and 
villages  as  are  or  may  hereafter  be  laid  out  and  platted  into 
lots  and  blocks."  Starr  &  Curtis'  Ann.  Stat.  (1896),  Ch.  114, 
Par.  68.  The  remainder  of  this  paragraph  provides  for  the 
construction  of  gates  or  bars  at  farm  crossings,  and  of  cat- 
tle-guards at  road  crossings. 

It  is  manifest  that  there  is  no  exception  in  the  foregoing 
statute  which  would  exempt  appellant  from  building  a  fence 
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between  Oak  and  Hill  streets  on  the  east  side  of  its  right  of 
way.  But  it  is  argued  that  the  courts  have  made  one  excep- 
tion by  construction,  and  should  now  take  another  step  for- 
ward and  create  another  exception;  that  if  the  spirit  of  the 
statute  does  not  require  fencing  where  the  public  would  be 
discommoded  thereby,  neither  does  it  require  fencing  where 
the  fence  Avould  not  prevent  stock  from  getting  upon  the 
track. 

The  fallacy  of  this  proposition  lies  in  the  assumption  that 
where  onlv  one  side  of  the  track  is  fenced,  the  fence  is 
altogether  useless.  But  a  fence  on  one  side  may  have  the 
effect  of  stopping  animals  and  turning  them  away  from 
the  track.  A  spirited  horse  may  be  driven  more  safely 
along  a  highway  which  adjoins  and  is  parallel  to  the  right 
of  way,  if  a  good  fence  intervenes  between  the  animal  and 
a  passing  train.  In  case  the  horse  should  become  frightened 
and  run,  the  fence  might  prevent  it  from  dashing  upon  the 
track  to  its  own  destruction  and  the  injury  or  death  of  its 
driver.  Where  it  can  be  seen  that  such  a  fence  might  be 
useful  in  preventing  animals  from  getting  on  the  track,  this 
court  will  not^  by  construction,  put  into  the  statute  an 
exception  which  has  not  been  mentioned  by  the  legislature. 

In  I.  C.  R.  E.  Co.  v.  Trowbridge,  31  111.  App.  190,  the 
railroad  track  was  laid  for  some  distance  on,  in  and  along 
the  south  side  of  a  public  highway,  by  the  license  and  per- 
mission of  the  public  authorities,  and  it  was  held  that  the 
railroad  company  should  have  built  a  fence  between  its 
track  and  the  remainder  of  the  public  highway.  Mr.  Jus- 
tice Conger,  in  delivering  the  opinion  of  the  court,  says : 
"  The  object  to  be  attained  by  the  law  in  requiring  rail- 
roads to  be  fenced,  is  to  protect  persons  and  property  upon 
the  railroad,  and  animals  running  at  large,  from  being 
injured.  In  this  case  the  ordinary  dangers  are  greatly 
increased.  For  a  mile  and  a  half  the  highway  and  railroad 
run  side  by  side,  but  a  few  feet  apart,  exposing  persons  pass- 
ing along  the  highway  with  teams  to  the  danger  of  collision 
with  passing  trains  when  such  teams  should  become  fright- 
ened and  unmanageable.'' 

Would  the  railroad  company  in  the  Trowbridge  case  have 
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been  relieved  from  the  necessity  of  fencing  on  the  side  next 
to  the  public  highway  if  the  public  convenience  had  in  fact 
required  that  the  right  of  way  should  be  left  open  on  the 
other  side  ?    Certainly  not. 

By  the  same  process  of  reasoning,  we  conclude  that  appel- 
lant's right  of  way  should  have  been  fenced  on  the  east  side 
b3tween  Oak  and  Hill  streets. 

The  statute  of  Indiana  requires  the  railroad  track  to  be 
"  securely  fenced  in; "  and  hence  the  opinion  in  I.,  B.  &  W. 
Ry.  Co.  V.  Leek,  89  Ind.  596,  which  is  based  upon  the 
Indiana  statute,  is  not  a  controlling  authority  in  the  con- 
struction of  the  Illinois  statute,  which  is  differently  worded, 
requiring  the  erection  of  fences  on  both  sides  of  the  road 
suitable  and  sufficient  to  prevent  certain  animals  from  get- 
ting upon  the  track.  There  is  no  intimation  in  the  Illinois 
statute  that  if  the  object  of  the  statute  can  not  be  fully 
accomplished,  partial  compliance  with  the  mandate  to  fence 
will  not  be  required. 

The  decision  in  the  Leek  case  is  based  upon  the  railroad's 
convenience  and  the  interest  of  the  public. 

But  it  has  been  held  in  this  State  that  a  railroad  is  not 
relieved  from  fencing  its  track  on  the  ground  of  its  own 
convenience  and  the  safety  of  its  employes.  T.,  St.  L.  &  K. 
C.  R.  E.  Co.  V.  Franklin,  supra.  And  it  is  difficult  to  see 
how  the  public  interest  demands  tliat  a  railroad  track  should 
not  be  fenced  on  one  side  because  it  can  not  be  fenced  on 
the  other.  The  reason  assigned  in  the  Leek  case  is,  that 
animals  crossing  the  track  from  the  unfenced  side  would  be 
caught,  as  if  in  a  trap,  by  the  fence  on  the  other  side,  and 
perhaps  be  killed  while  endeavoring  to  recross  the  track. 

But  how  can  this  court  say  that  more,  or  more  valuable 
animals  would  be  killed  with  a  fence  on  one  side  of  the 
track  only,  than  with  no  fence  at  all  ?  This  is  not  a  matter 
of  common  knowledge,  but  of  opinion  or  speculation  merely. 
It  is  not  a  fact  of  which  a  court  can  take  judicial  cognizance. 
The  question  belongs  to  the  legislature,  and  no  exception  of 
this  sort  should  be  engrafted  upon  the  statute  by  construction. 

The  other  errors  assigned  have  not  been  argued,  and  will 
not  be  considered.     The  judgment  is  affirmed. 
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City  of  East  St.  Louis  t.  Alexander  Flannigen  et  al. 

1.  Official  Bonds— G^cnerai  Rule  Where  Plaintiff  has  Misle^  Offi- 
cer.— ^The  general  rule  is  that  the  penalty  of  an  official  bond  can  not  be 
inToked  where  the  plaintiff  has  done  anything  directly  or  indirectly  to 
mislead  the  officer. 

2.  CniES  AND  Villages— JF«/oppeZ  to  Deny  Validity  of  Directions  to 
City  Treasurer, — A  city  should  not  be  heard  to  complain  that  in  pursu- 
ance of  its  own  ordinances  its  treasurer  accepted  warrants  of  former 
years  for  licenses  or  treated  funds  claimed  by  the  school  authorities  as 
part  of  the  common  funds  of  the  city.  He  should  not  be  required  to 
overrule  the  judgment  of  the  council  as  to  whetlier  such  course  could 
be  safely  pm-sued,  nor  should  he  be  required  to  suffer  if  their  action  in 
that  regard  was  irregular,  unwise  or  illegal. 

8.  Same — Treasurer's  Duty  and  Liability  as  to  Anticipation  War^ 
rants. — A  city  can  not  complain  of  its  treasurer  for  not  paying  warrants 
drawn  against  future  receipts  not  appearing  on  their  face  to  be  valid 
anticipation  warrants,  nor  can  it  be  permitted  to  insist  that  its  treasurer 
was  bound  to  know  that  such  warrants  were  wrongfully  drawn  and 
recover  from  him  if  he  did  pay  them. 

Debt,  on  an  official  bond.  Appeal  from  the  Circuit  Court  of  St.  Clair 
County;  the  Hon.  George  W.  Wall,  Judge,  presiding.  Heard  in  this 
court  at  the  August  term,  1896.  Affirmed.  Opinion  filed  March  8, 
1897. 

FoRMAN  &  Watts,  attorneys  for  appellant. 
Turner  &  Holder,  attorneys  for  appellees. 

Mb.  Presiding  Justice  Sample  delivered  the  opinion 
OF  THE  Court.  — 

After  a  careful  examination  of  the  record  in  this  case,  the 
conclusions  reached  affecting  the  vital  issues,  and  the  rea- 
sons therefor,  are  fully  set  forth  in  the  opinion  of  the 
learned  judge  who  tried  the  case  on  the  circuit,  which  opin- 
ion we  adopt. 

Opinion  of  Judge  Wall  : 

The  ground  of  recovery  mainly  urged  by  the  plaintiff  is 
that  the  defendant  Flannigen,  as  treasurer,  misapplied  the 
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funds  received  by  him  in  that  capacity,  to  a  large  extent, 
by  paying  the  same  on  warrants  issued  during  former  years, 
when  the  funds  of  the  city  during  his  official  term  were  not 
sufficient  to  meet  necessary  current  expenses. 

It^ppears  that  for  a  number  of  years  the  city  was  in- 
debted beyond  the  constitutional  limit,  and  the  argument  is, 
therefore,  that  a  payment  of  warrants  drawn  under  that 
general  condition  except  out  of  the  funds  of  the  year  against 
which  the  warrants  were  specially  drawn,  amounts  to  no 
payment  whatever,  and  that  the  treasurer  is  in  no  respect 
discharged  thereby,  but  that  he  and  his  sureties  must  re- 
spond to  the  city  for  any  sum  so  misapplied.  It  seems  to 
have  been  the  view  of  the  Appellate  Court,  when  this  case 
was  before  it  on  the  pleadings,  Vol.  34,  p.  5D6,  that  such 
payments  would  not  discharge  the  treasurer  except  when 
the  payments  are  directed  by  the  cit3^,and  then  only  to  the 
extent  of  whatever  surplus  there  might  be  of  the  revenues 
of  the  current  year  after  paying  all  warrants  drawn  or  to 
be  drawn  against  such  revenues. 

Hence,  counsel  have  sought  to  show  whether  there  was 
any  such  surplus,  which,  by  direction  of  the  city,  might  be  so 
used.  On  behalf  of  plaintiff  it  is  insisted  that  the  revenues 
of  the  fiscal  year,  1885,  were  not  sufficient  to  meet  the  cur- 
rent expenses,  and  that  though  the  treasurer  collected  of  the 
revenues  of  that  year  over  $42,000,  he  paid  warrants  of 
that  year  to  the  sum  of  less  than  $35,000,  and  that  he  ought 
to  account  for  the  difference  of  over  $7,000. 

As  to  the  fiscal  year  1886,  plaintiff  also  claims  that  the 
revenues  were  insufficient,  and  that  by  similar  calculation 
and  process  of  reasoning  the  treasurer  is  chargeable  with 
over  $29,000  in  respect  to  the  revenues  of  that  year. 

Thus  it  is  sought  to  recover  from  him  and  his  sureties,  on 
his  official  bond,  the  sura  of  about  $37,000  because  of  this 
alleged  misappropriation  of  the  funds,  by  paying  the  war- 
rants issued  in  former  years  out  of  the  revenue  of  current 
years.  On  the  other  hand,  counsel  for  defense  insist  that 
there  was  a  surplus  of  revenue  in  each  year,  more  than 
sufficient  to  coverall  the  warrants  of  former  years  so  alleged 
to  have  been  paid. 
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As  the  respective  calculations  are  each  based  upon  the 
proofs,  it  will  be  found  that  the  different  results  so  reached 
are  mainly  due  to  the  different  treatment  of  two  important 
items : 

1st.  The  item  of  one-half  of  the  money  derived  from 
dram-shop  licenses,  which  by  the  city  charter  belongs  to  the 
local  public  schools. 

This  item  for  the  two  years,  covered  in  part  by  the  official 
term  of  defendant,  approximated  $40,000. 

2d.  The  item  of  current  expenses  which  according  to  the 
position  of  plaintiff  should  include  the  interest  on  overdue 
coupons,  amounting  together  for  the  year  1885,  to  over 
$40,000,  and  for  the  year  1SS6  to  over  $42,000. 

For  these  interest  dues  no  warrants  were  ever  issued  or 
ordered  issued,  except  so  far  as  judgments  may  have  been 
obtained  against  the  city  on  account  of  unpaid  interest,  and 
it  appears  that  a  part  at  least  of  the  disbursements  made  by 
defendant  was  in  payment  of  such  a  judgment. 

As  to  the  dram-shop  license  money,  it  is  shown  that  the 
city,  by  ordinance  passed  before  defendant  was  appointed 
treasurer  and  during  the  term  of  his  predecessor,  assumed 
control  of  the  entire  fund,  provided  that  the  same  should  be 
held  as  a  part  of  the  city  funds  and  expressly  prohibited 
the  treasurer  from  paying  any  portion  of  the  same  to  the 
schools. 

This  ordinance  was  in  force  during  the  whole  of  the 
defendant's  term  and  until  after  his  successor  was  appointed. 

Indeed,  by  an  ordinance  passed  not  long  before  he  retired 
from  the  office,  it  was  provided  that  $18,931.55,  "  now  a  sur- 
plus in  the  hands  of  the  city  treasurer,  derived  from  one- 
half  of  the  dram-shop  license,"  be  placed  in  the  street  and 
alley  fund.  Presumably,  this  was  a  part  of  the  one-half 
which  was  claimed  by  the  schools,  and  which  the  city  had 
assumed  to  retain,  and  which  it  had  forbidden  its  treasurer  to 
pay  to  the  schools.  It  also  appears  that  during  the  whole 
of  defendant's  term  and  for  vears  before  there  had  been  an 
ordinance  in  force  making  all  city  warrants  receivable  for 
licenses  and  all  other  dues  to  the  city,  and  that  during  the 


170  Appellate  Courts  of  Illinois. 

Vol.  69.]  City  of  East  St.  Louis  v.  Flannigen. 

defendant's  term  an  ordinance  was  passed  making  the  war- 
rants of  1885  receivable  for  licenses. 

Why  this  latter  ordinance  was  passed  is  not  apparent,  as 
its  entire  scope  seems  to  be  included  within  the  provisions  of 
an  ordinance  already  in  force.  By  virtue  of  the  authority 
thus  conferred  and  of  the  duty  thus  enjoined,  the  treasurer 
received  large  sums  in  the  form  of  old  warrants, which  were 
payable  generally  or  out  of  the  revenue  of  particular  years 
in  payment  for  licenses.  Just  how  much  this  amounted  to 
is  difficult  to  say,  but  from  the  entries  in  the  *'  Funds 
Accounts  "  book,  it  was  probably  more  than  four  thousand 
dollars;  warrants  issued  prior  to  the  years  in  which  they 
were  so  accepted. 

In  all  the  treasurer  did,  it  seems  quite  clear,  he  acted  with 
the  knowledge  and  consent  of  the  then  city  government. 
His  reports  were  approved  from  time  to  time  as  presented. 
Many  of  the  payments  which  are  now  challenged  were 
specifically  ordered  by  the  council,  and  his  final  report  was 
accepted  and  approved  and  he  was  ordered  to  turn  over  the 
insignificant  balance  in  his  hands  to  his  successor  in  office, 
which  was  done. 

It  is  unnecessary  to  refer  in  detail  to  the  various  items 

particularly  named  in  the  fourth  count  of  the  declaration, 

since  what  has  been  said  will  apply  to  each  of  them  as  well 

as  all  other  alleged  misappropriations  of  the  city  funds.     It 

is  not  claimed  that  the  treasurer  retained  any  of  the  funds 

or  that  he  converted  any  part  of  the  same  to  his  own  use. 
*  *  *  *  *  it  * 

It  is  argued  by  the  plaintiff  that  the  city  council  could 
not  authorize  or  ratify  an  illegal  use  of  the  money;  that 
the  treasurer  was  charged  with  an  independent  function 
which  he  was  bound  to  perform  according  to  law,  and  that 
if  he  obeyed  the  ordinances  or  orders  of  the  city  council  he 
did  so  at  his  peril.  In  other  words,  the  council  may  by 
ordinance  induce  the  treasurer  to  use  and  apply  the  funds 
in  a  particular  wa}%  and  in  the  most  formal  manner  approve 
such  action,  yet  it  may  afterward  sue  and  recover  from 
the  treasurer  the  amount  so  used  if  such  use  was  in  point  of 
law  unauthorized. 
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The  strength  of  this  position  depends  somewhat  upon  the 
official  character  of  the  treasurer,  and  upon  how  far  he  is 
independent  of  the  council,  how  far  his  power  over  the 
funds  is  limited  by  the  authority  of  the  council  in  that 
behalf  and  how  far  he  is  bound  or  permitted  to  disregard 
the  directions  of  the  council. 

This  is  to  be  gathered  from  the  facts  as  they  appear  in 
the  record. 

He  was  appointed  by  the  council  and  gave  the  bond  set 
out  in  the  declaration.  The  condition  of  the  bond  reads  as 
follows : 

"  The  condition  of  this  obligation  is  such  that,  whereas, 
the  above  bounden  Alexander  Flannigen  has  been  duly 
appointed  treasurer  of  the  city  of  East  St.  Louis,  by  the 
city  council,  at  its  meeting  April  20,  18S6. 

"Now,  if  the  said  Alexander  Flannigen  shall  well  and 
truly  perform  the  duties  of  said  office  and  promptly  account 
for  and  turn  over  to  his  successor,  or  other  person  designated 
to  receive  the  same,  all  moneys,  books,  papers,  property  and 
valuables  coming  to  his  hands  as  such  officer,  as  directed  by 
the  city  council,  then  this  obligation  to  be  void,  otherwise 
to  remain  in  full  force." 

A  question  of  construction  is  here  presented — whether 
the  words  "as  directed  by  the  city  council"  apply  to  and 
qualify  the  whole  condition,  or  merely  the  last  clause. 

There  seems  to  be  no  more  necessity  for  the  phrase  in 
respect  to  one  clause  than  to  another,  and  so  the  Appellate 
Court  appear  to  have  regarded  it  in  the  case  of  the  City  of 
East  St.  Louis  v.  Launtz,  20  111.  App.  644. 

That  was  an  action  against  Launtz,  the  predecessor  of 
defendant,  brought  in  the  name  of  the  city,  to  recover  for 
the  use  of  the  schools  the  one-half  of  the  dram-shop  license, 
which  he  had  retained  pursuant  to  the  ordinance  above 
referred  to. 

The  treasurer  set  up  as  a  defense  that  he  had  been  expressly 
directed  by  said  ordinance  not  to  pay  out  any  of  said  fund 
to  the  schools,  and  the  court,  in  holding  the  defense  valid, 
say  that  the  condition  of  the  bond,  which  was  the  same  as 
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here,  had  not  been  broken,  and  that  said  "condition  required 
the  city  treasurer  to  pay  out  the  money  in  his  hands,  as 
such  otficer,  as  directed  by  the  city  council." 

If  this  is  the  true  construction,  then  the  treasurer  is  to  be 
regarded  as  the  mere  cashier  of  the  city  council,  subject  to 
its  orders,  having  no  independent  official  function,  and  of 
course  protected  by  its  orders  to  the  extent,  at  least,  that 
he  is  not  to  be  called  to  account  by  the  city  for  any  act 
which  it  authorized. 

And  so  he  was  regarded  and  treated  in  that  case. 

But  a  broader  view  may  be* taken  of  the  subject.  As  wa 
said  by  the  Supreme  Court,  in  the  case  of  the  same  plaintiff 
V.  Renshaw,  153  111.  498,  "The  general  rule  is  well  settled 
that  the  penalty  of  an  official  bond  can  not  be  invoked  where 
the  plaintiff  has  done  anything  directly  or  indirectly  to  mis- 
lead the  officer." 

There  the  question  was  as  to  the  effect  of  an  order  requir- 
ing the  paj^raent  of  the  money  in  the  hands  of  the  retiring 
treasurer  to  his  successor,  in  the  face  of  a  former  order 
requiring  it  to  be  paid  to  another  person.  Although  the 
suit  was  brought  for  the  use  of  another,  the  city  was  regarded 
as  the  plaintiff,  and  was  held  to  be  estopped  from  com- 
plaining that  the  treasurer  obeyed  its  final  order.  That  the 
rule  as  to  estoppel,  above  quoted,  is  well  settled  can  not  be 
doubted,  but  the  question  is  whether  it  is  applicable  here 
where  the  effect  is  to  bar  an  action  by  the  city  to  recover 
money  piiid  out  upon  old  orders  or  warrants  which  it  is 
assumed  were  drawn  upon  a  particular  fund  or  the  revenue 
of  a  particular  year,  and  can  not  be  paid  out  of  the  revenues 
of  another  year  unless  there  be  a  surplus. 

It  would  seem  too  clear  for  aro;ument  that  the  citv  should 
not  be  heard  to  complain  that  in  pursuance  of  its  own 
ordinance  the  treasurer  accepted  warrants  of  former  years 
for  licenses.  He  should  not  be  required  to  overrule  their 
judgment  as  to  whether  such  course  could  be  safely  pursued, 
nor  should  he  be  required  to  suffer  if  their  action  in  that 
regard  was  unwise,  irregular  or  illegal. 

So,  also,  as  to  the  ordinance  by  which  the  council  assumed 
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to  treat  the  entire  amount  of  dram-shop  license  money  as  a 
part  of  the  common  funds  of  the  city  and  prohibited  the 
payment  of  any  of  it  to  the  schools. 

As  was  said  in  the  Launtz  case,  it  protected  him  from  the 
complaint  of  the  school  officers,  who  sought  to  recover  the 
money  from  him.  It  should  also  protect  him  to  the  extent 
that  the  city  is  estopped  as  to  him  to  say  that  it  was  not 
a  part  of  the  common  funds,  and  as  such,  subject  to  the  pay- 
ment of  warrants  the  same  as  though  it  had  been  derived 
from  some  other  source. 

It  seems  to  be  argued,  however,  or  to  be  assumed  in  the 
argument,  that  because  the  payments  in  question  were 
illegal  as  claimed,  the  city  could  not  be  estopped  to  deny 
their  legality,  and  in  this  action  recover  the  money  from  the 
treasurer  who  had  followed  their  express  directions,  or  been 
misled  by  their  conduct  in  that  regard,  and,  therefore,  it  is 
urged  that  the  city  may  now  proceed  as  though  no  direc- 
tions had  been  given  and  no  such  action  had  occurred. 

This  because  the  city  council  is  but  a  limited  agency  and 
without  the  power  thus  to  bind  or  estop  a  subsequent  council. 
The  proposition  as  thus  advanced,  in  its  application  to  the 
case  in  hand,  is  hardly  to  be  defended.  It  may  be  assumed 
that  the  council  referred  to  was  fairly  chosen,  and  that  it 
represented  the  views  of  a  majority  of  the  municipality  at 
that  time,  but  whether  so  or  not,  it  was  invested  with  full 
representative  power  as  a  council. 

Another  council  afterward  chosen  should  not  be  permitted 
to  deny  what  it  did,  for  the  purpose  of  recovering  money 
from  those  who  acted  according  to  its  express  direction  or 
were  misled  by  its  official  proceedings. 

The  warrants  which  were  paid,  the  amount  of  which 
the  city  now  seeks  to  recover,  were  presumably  issued  for 
something  of  value  the  city  received,  and  it  would  seem  to 
be  a  case  of  gross  injustice  and  intolerable  hardship  to  per- 
mit the  city,  after  having  enjoyed  what  was  represented 
and  acquired  by  such  warrants,  to  recover  the  amount 
thereof  under  the  circumstances  here  disclosed  and  upon 
the  ground  urged. 
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The  constitutional  provision  referred  to  should  be  used  as 
a  shield  to  protect  the  tax  payer  and,  indeed,  the  munici- 
pality, against  the  enforcement  of  a  contract  entered  into  in 
violation  thereof,  but  it  should  not  be  used  as  a  sword  bv 
the  city  with  which  to  scourge  those  who  have  relied  upon 
its  ordinances  and  obeyed  its  orders  in  the  management  of 
its  affairs. 

The  general  rule,  that  no  man  shall  take  advantage  of  his 
own  wrong,  is  the  foundation  of  the  principle  of  estoppel 
in  pais.  Where  parties  are  equally  at  fault  in  bringing 
about  an  unlawful  result,  it  is  said  that  the  condition  of  the 
defendant  is  the  better,  and  in  such  case  the  law  will  de- 
cline to  interfere.  Here,  if  there  was  an  unlawful  applica- 
tion of  the  corporate  money,  the  city  was  as  much  to  blame 
as  the  treasurer,  and  upon  principle  should  not  be  allowed 
to  take  advantaofe  of  its  own  wrono:  in  order  to  enforce  its 
demand  against  the  treasurer,  who  was  no  more  culpable 
than  the  council.  If  this  view  is  correct,  the  treasurer  may 
well  insist  that  the  whole  of  the  dram-shop  license  money 
shall  be  regarded  as  a  part  of  the  general  funds  for  the  pur- 
poses of  this  case. 

As  to  the  item  of  the  annual  interest  upon  the  bonds  of 
the  city,  and  the  interest  upon  past  due  coupons,  it  may  be 
said  that  the  city  did  not  appear  to  regard  it  as  a  part  of  the 
current  expenses  and  drew  no  warrants  on  account  thereof. 

For  all  practical  purposes,  the  attitude  of  the  city  was 
that  of  repudiation  so  far  as  these  bonds  were  concerned. 

If  it  so  acted,  why  should  it  expect  the  treasurer  to  act 
otherwise,  and  with  what  reason  can  it  ask  the  law  to 
regard  it  otherwise  ? 

The  city  treated  the  interest  item  as  no  part  of  the  cur- 
rent expenses,  and  whatever  the  reason  may  have  been,  it 
can  not  object  if  the  same  treatment  of  the  matter  should 
obtain  in  this  litigation. 

The  question  of  estoppel  as  presented  by  this  record,  upon 
the  effect  of  the  ordinances  above  referred  to,  was  not  before 
the  Appellate  Court  when  the  case  was  there.  As  already 
suggested,  that  court  had  for  consideration  only  the  plead- 
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ings,  and  hence  there  seems  to  be  nothing  in  its  rulings  to 
exclude  the  operation  of  estoppel  in  the  case  as  it  is  now 
made  up. 

As  has  been  said,  the  diflFerent  results  reached  by  counsel 
in  their  efforts  to  show  that  there  was  or  was  not  a  surplus, 
arise  mainly  from  the  different  positions  taken  in  regard 
to  the  one-half  of  the  dram-shop  license  money  and  the 
interest  on  the  city  bonds,  but  this  does  not  include  all  tbe 
matters  in  which  counsel  differ  as  to  this  branch  of  the 
case.     *    * 

Recurring  again  to  the  principal  feature  of  the  case,  it 
seems  uncertain  how  many  of  the  warrants,  paid  or  unpaid, 
were  so  drawn  as  to  their  terms,  or  as  to  their  dates  with 
reference  to  taxes  levied  that  they  were  valid  anticipation 
warrants,  and  so  of  legal  and  practical  value  to  the  holders 
thereof,  though  what  has  been  said  assumed  that  all  were  so 
drawn. 

But  if  so  drawn,  what  further  pecuniary  interest  has  the 
city  in  that  behalf,  it  being  indebted  beyond  the  limit;  hav- 
ing merely  exchanged  the  warrant  for  the  thing  received, 
and  thereby  having  assigned  so  much  of  its  revenue,  but  not 
being  responsible  for  the  payment  of  the  warrant  i  If  a 
warrant  is  not  so  drawn,  can  the  city  complain  of  the  treas- 
urer for  not  paying  it,  or,  on  the  other  hand,  can  the  city  be 
permitted  to  insist  that  the  treasurer  was  bound  to  know  it 
was  wrongfully  drawn,  and  recover  from  him  if  he  did 
pay? 

Must  the  treasurer  know  more  than^the  city  about  its  own 
affairs,  and  may  the  city  hold  him  to  account  for  not  cor- 
recting its  errors  ? 

And  in  either  case,  can  the  city  for  its  own  use  recover 
substantial  damages  for  the  supposed  misapplication  of  the 
funds,  even  if  it  is  not  estopped  to  make  the  demand.  As 
no  direct  argument  has  been  made  upon  the  point  last  sug- 
gested, it  is  not  deemed  necessary  to  do  more  than  call 
attention  to  it  and  to  some  of  the  adjudications  which  may 
bear  upon  it.  City  of  Springfield  v.  Edwards,  84  111.  626; 
Law  V.  The  People,  87  111.  385;  Fuller  v.  City  of  Chicago, 


176  Appellate  C!ourts  of  Illinois. 

Vol;  69.]  Lagow  v.  Robeson. 

89  111.  282;  Howell  v.  The  City  of  Peoria,  90  111.  104;  City 
of  E.  St.  L.  V.  Flannigen,  26  App.  449. 

On  consideration  of  the  whole  case,  the  conclusion  is  that 
finding  and  judgment  should  be  for  defendants. 

The  judgment  is  affirmed. 


William  A.  Lagow  et  al.  y.  William  N.  Robeson. 

'  1.  Drainaob  Commissioners— i2egMtsi7€«  of  Order  Substituting  One 
Commi88io7ier  for  Three. — An  order  reciting  that  the  court  examined  a 
petition  for  the  substitution  of  one  drainage  commissioner  in  place  of 
three,  and  heard  evidence  thereon,  and  finding  that  the  petition  is 
signed  by  a  majority  of  the  land  owners  representing  a  majority  of  the 
acreage  embraced  in  the  district,  and  that  at  the  time  of  and  long  prior 
to  the  filing  of  the  petition,  the  drains,  ditches  and  levees,  for  the  con- 
stiniction  of  which  said  drainage  district  was  organized,  had  been  fully 
completed,  is  sufficient  to  empower  the  court  to  order  the  appointment 
prayed  for. 

2.  Appeals— i^otw  tlie  County  Court^How  Taken. — A  County  Court 
is  a  court  of  record,  and  the  mere  making  and  filing  of  an  appeal  bond 
approved  even  by  the  judge  out  of  court,  without  praying  for  and  hav- 
ing the  appeal  granted,  or  fixing  the  time  within  which  the  appeal  bond 
is  to  be  filed  is  not  sufficient,  and  such  an  appeal  should  be  dismissed  by 
a  court  of  appeal. 

Petition,  for  substitution  of  one  drainage  commissioner  for  three. 
Appeal  from  the  Circuit  Court  of  Lawrence  County;  the  Hon.  E.  D. 
YouNGBLOOD,  Judge,  presiding.  Heard  in  this  court  at  the  August 
term,  1896.    Affirmed.     Opinon  filed  March  8,  1897. 

Gee  &  Barnes,  attorneys  for  appellants. 
W.  F.  Foster,  attorney  for  appellee. 

Mr.  Justice  Green  delivered  the  opinion  of  the  Court. 

On  the  29th  day  of  January,  1895,  a  petition  signed  by  a 
number  of  the  owners  of  lands  in  the  Russell  &  Allison 
drainage  district  was  presented  to  the  County  Court  of  Law- 
rence county,  for  the  appointment  of  appellee  as  commis- 
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sioner  of  said  district,  to  be  the  only  commissioner  thereof, 
in  place  of  appellants,  who  were  then  the  three  drainage 
commissioners,  and  praying  that  two  of  said  three  commis- 
sioners be  dispensed  with.  The  aid  of  the  court  was  asked 
under  and  by  virtue  of  the  power  granted  by  Sec.  62  of  the 
Statute,  Chap.  42,  p.  1533,  Starr  &  Curtis,  2d  Ed.,  Eev.  Stat., 
which  provides,  "  that  at  any  time  after  the  drains,  ditches 
or  levees,  for  the  construction  of  which  the  district  was  oi*- 
ganized,  have  been  finally  completed,  the  court  may,  on 
petition  therefor  as  aforesaid,  dispense  with  two  commis- 
sioners, and  thereafter  appoint  for  such  district  but  one  com- 
missioner, to  hold  oflSce  for  the  term  of  three  years  from  his 
appointment,  and  until  his  successor  is  chosen  and  qualified, 
and  he  shall  perfonn  the  duties  and  exercise  the  powers 
theretofore  vested  in  and  imposed  upon  the  three  commis- 
sioners of  such  district."  No  notice  was  served  upon  the 
commissioners  of  the  proceeding,  nor  do  we  understand  such 
notice  was  required  by  the  statute.  The  court  made  an 
order  finding  from  the  evidence  that  said  petition  was  signed 
by  a  majority  of  the  land  owners,  representing  a  majority 
of  the  acreage  embraced  in  the  said  drainao^e  district,  and 
that  at  the  time  of,  and  long  prior  to  the  filing  of  the  peti- 
tion, the  drains,  ditches  and  levees  for  the  construction  of 
which  the  said  drainage  district  was  organized,  have  been, 
finally  completed. 

The  prayer  of  the  petition  was  granted  and  appellee  was 
appointed  sole  commissioner  of  said  district,  and  the  appel- 
lants, former  acting  drainage  commissioners  of  the  district, 
were  required  and  ordered  to  report  to  the  court,  and  settle 
up  their  business  with  said  drainage  district,  and  turn  over 
to  appellee  all  the  property,  books,  money  and  eflfects  in 
their  hands  or  possession,  belonging  to  said  drainage  dis- 
trict, and  written  notice  by  the  clerk,  through  the  sheriff, 
ordered  to  be  served  upon  them.  Appellee  accepted  the 
appointment  and  took  and  filed,  as  the  law  required,  his 
oath  of  ofiice.  The  notice  to  appellants,  as  ordered,  was 
also  duly  served. 

On  February  4, 1S05,  appellants  filed  an  appeal  bond  with 
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the  county  clerk,  which  was  approved  by  the  county  judge 
on  the  same  day,  but  they  made  no  appearance  and  took  no 
steps  in  the  County  Court  to  SQt  aside  said  order,  nor  were 
an}'^  exceptions  there  taken  to  the  ruling  of  the  court. 

There  are  but  two  errors  assigned,  viz.:  "  The  County 
Court  erred  in  appointing  William  N.  Robeson  sole  commis- 
sioner of  the  Russell  &  Allison  Drainage  District;"  and 
"  the  Circuit  Court  erred  in  dismissing  the  appeal  taken  by 
appellants  from  the  County  Court  to  the  Circuit  Court." 

If  we  are  governed  by  the  recitals  of  the  record,  the  first 
error  is  not  well  assigned.  It  appears  the  petition  was  such 
as  the  law  required,  and  gave  the  County  Court  jurisdiction 
to  hear  evidence  and  act  in  the  matter  as  prayed  for.  The 
order  recites  that  the  court  did  examine  the  petition  and  the 
number  of  signers,  and  the  number  of  acres  owned  by  each 
and  all  of  said  signers,  and  the  evidence  as  to  the  completion 
of  the  drains,  ditches  and  levees  in  the  said  district,  and  finds 
the  petition  is  signed  by  a  majority  of  the  land  owners,  rep- 
resenting a  majority  of  the  acreage  embraced  in  the  said 
district,  and  that  at  the  time  of  and  long  prior  to  the  time 
of  filing  the  petition,  the  drains,  ditches  and  levees  for  the 
construction  of  which  said  drainage  district  was  organized, 
had  been  finally  completed.  These  facts  having  been  so 
found,  were  sufficient  to  empower  the  court  to  do  as  it 
did,  and  order  the  appointment  of  appellee  as  sole  commis- 
sioner. 

Two  other  questions  are  presented  :  1st.  Does  an  appeal 
lie  from  this  order  to  the  Circuit  Court  ?  And  2d.  Was 
there  an  appeal  properly  taken  in  this  cause  from  the  County 
Court  ? 

Appellants  contend  that  appeals  may  be  taken  from  this 
kind  of  an  order  of  the  County  Court  to  the  Circuit  Court 
under  the  provisions  of  Sec.  122,  of  Chap.  37,  Rev.  Stat., 
which  was  partially  repealed  by  the  statute  of  1887,  which 
act  provides  that  appeals  and  error  shall  lie  from  final  judg- 
ments and  decrees  of  County  Courts  to  the  Appellate  Court 
of  the  appropriate  district,  in  all  cases  except  felonies  and 
cases  involving  a  franchise,  or  freehold,  or  the  validity  of  a 
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Statute.  But  if  the  said  contention  is  conceded  to  be  the 
law,  and  we  do  not  wish  it  understood  that  we  so  hold,  yet 
the  important  question  remains,  was  this  appeal  properly 
taken  from  the  order  of  the  Countv^  Court  ? 

The  evidence  taken  and  heard  by  the  court  upon  which 
it  granted  the  prayer  of  the  petition,  and  made  the  order 
complained  of,  is  not  preserved  in  the  record,  and  was  not 
brought  before  the  Circuit  Court.  No  exceptions  to  any 
ruling  of  the  County  Court  were  taken  during  the  hearing 
and  no  appeal  was  prayed  for  or  granted  from  the  County 
Court.  The  County  Court  is  a  court  of  record,  and  the 
mere  making  and  filing  of  an  appeal  bond,  approved  even 
by  the  judge  out  of  court,  without  praying  for  or  having  an 
appeal  granted,  or  fixing  the  time  the  appeal  bond  is  to  be 
filed,  is  not  sufficient,  and  the  appeal  was  properly  dismissed 
by  the  Circuit  Court. 

The  judgment  is  affirmed. 


J.  L.  Wilkey  t.  M.  E.  Buck. 

1.  Appeals— Lie  Only  from  Final  Jtidflwienfs.— Appeals  to  this  court 
from  Circuit  Courts  wiU  lie  only  in  causes  where  a  final  judgment  or 
decree  has  been  entered. 

RepleTin,  before  a  justice  of  the  peace.  Appeal  from  the  Circuit 
Court  of  Hamilton  County;  the  Hon.  Edmund  D.  Youngblood,  Judge, 
presiding.  Heard  in  this  court  at  the  August  term,  1896.  Appeal  dis- 
missed.   Opinion  filed  March  3,  1897. 

J.  Wilson  Jones,  attorney  for  appellant. 

T.  B.  Stelle  and  J.  E.  Cross,  attorneys  for  appellee. 

Mr.  Justice  Green  delivered  the  opinion  of  the  Court. 

It  does  not  appear  in  the  record  filed  in  this  court  that 
any  judgment  was  entered  by  the  trial  court,  hence,  as  ap- 
peal will  only  lie  from  the  Circuit  Court  to  this  court  in 
causes  where  a  final  judgment  or  decree  is  entered  against 
the  appellant,  the  appeal  is  dismissed. 
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Baltimore  &  0.  S.-W.  Ry.  Co.  r.  John  Derr,  Adm'r^  etc. 

1.  Instructions-- jTTw  Rule  as  to  Accuracy.— While  it  is  true  that 
there  are  many  cases  holding  that  an  error  in  one  instruction  may  be 
cured  by  a  correct  statement  of  the  law  in  another,  in  a  case  which  is 
close  on  the  facts,  the  instructions,  as  a  rule,  should  all  state  the  law 
accurately. 

2.  Same— Jnoccuroctes  in — Wlien  Cured  by  Other  Instructions  and 
When  Fatal. — The  law  is,  that  if  an  instruction  is  too  broad,  or  too 
restrictive,  or  is  doubtful,  or  leaves  room  for  improper  inferences,  it  may 
be  cured  by  another  instruction:  but  if  given  on  a  vital  question,  such 
as  the  exercise  of  care  by  the  plaintiff  suing  for  personal  injuries,  and 
the  evidence  is  conflicting  and  doubtful,  then  it  should  be  correct  in 
itself,  without  reference  to  otliers  in  the  series  or  to  those  of  the  opposite 
party. 

3.  Ordinary  Care— Bj/  the  Plaintiff  Essential  in  a  Personal  Injury 
Case. — In  a  personal  injury  case,  an  mstruction  saying  to  the  jury,  **  if 
you  believe  from  the  evidence  in  this  case,  if  the  defendant  had  com- 
plied with  the  law  the  accident  would  not  have  occurred,  then  you 
should  find  for  the  plaintiff,"  entirely  omits  the  element  of  care  on  the 
part  of  the  plaintiff,  and  is  therefore  erroneous. 

Trespass  on  the  €ase. — Death  from  negligent  act.  Appeal  from  the 
Circuit  Court  of  Lawrence  County;  the  Hon.  Silas  Z.  Landes,  Judge, 
presiding.  Heard  in  this  court  at  the  August  term,  1896.  Reversed 
and  remanded.     Opinion  filed  March  3,  1897. 

Palmer,  Shdtt  &  Lester,  attorneys  for  appellant. 


Gee  &  Barnes,  attorneys  for  appellee. 


Mr.  Presiding  Justice  Sample  deliyebed  the  opinion  of 
THE  Court. 

The  appellee  recovered  a  judgment  for  damages  on  account 
of  the  death  of  his  intestate,  caused,  as  alleged,  by  the  neg- 
ligence of  appellant;  1,  in  the  improper  operation  of  its 
train  at  a  highway  crossing;  2,  in  failing  to  give  the  statu- 
tory signal  for  such  crossing,  whereby  said  intestate  was 
killed  in  attempting  to  pass  over  the  same,  while  in  the 
exercise  of  due  care. 

The  accident  occurred  in  the  day  time,  in  a  collision  with 
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a  regular  train,  that  was  a  few  minutes  behind  time,  at  a 
country  public  crossing.  There  is  no  evidence  of  common 
law  negligence  in  the  operation  of  the  train.  The  evidence, 
however,  supports  the  averment  of  a  failure  to  give  the 
statutory  signal.  Giving  full  weight  to  the  evidence  favor- 
able to  appellee,  the  question,  as  to  the  exercise  of  due  care 
and  caution  on  the  part  of  deceased,  is  close.  In  such  cases 
the  uniform  rule  in  this  State  is,  the  instructions  should 
b3  accurate.  The  law  is  that  if  one  instruction  is  too  broad 
— Chicago  V.  McDonough,  112  111.  85 — or  too  restrictive — 
Belt  V.  People,  97  111.  461 — or  is  doubtful — Latham  v.  Koach, 
72  111.  179 — or  leaves  room  for  improper  inferences — Ander- 
son V.  Donaldson,  32  111.  App.  404 — it  may  be  cured  by 
another  instruction;  but  if  given  on  a  vital  question,  as  to 
the  exercise  of  care — T.  W.  &  W.  Ry.  Co.  v.  Larmon,  67  111. 
63;  Manufacturing  Co.  v.  Ballou,  71  111.  417;  Quinn  v.  Dono- 
van, 85  111.  194;  Wabash,  St.  L.  &  P.  Ey.  Co.  v.  Rector,  104 
III.  296 — or  if  the  element  of  such  case  is  not  incorporated 
when  it  should  be — C,  B.  &  Q.  R.  R.  Co.  v.  Harwood,  80 
111.  88 — or  if  given  on  the  vital  question  of  comparative  neg- 
ligence—C.  <fe  A.  R.  R.  Co.  v.  Murray,  62  111.  326;  Wabash 
R.  R.  Co.  V.  Henks,  91  111.  406 — and  the  evidence  is  con- 
flicting and  doubtful,  then  each  instruction  should  be  correct 
in  itself,  without  reference  to  others  in  the  series  or  to  those 
of  the  defendant. 

The  fifth  instruction  given  for  the  plaintiff  laid  down  the 
law  that  it  was  the  duty  of  the  defendant  to  give  the  statu- 
tory signal;  "  and  if  you  believe  in  this  case,  from  the  evi- 
dence, if  the  defendant  had  complied  with  the  law  the  acci- 
dent would  not  have  occurred,  then  you  should  find  for  the 
plaintiff."  This  instruction  entirely  omits  the  element  of 
care  on  the  part  of  deceased,  without  which  there  would  be 
no  liability,  notwithstanding  such  neglect.  In  the  Harwood 
case,  9Mpra^  an  instruction  on  the  same  point,  omitting  the 
element  of  care,  was  condemned,  and  on  account  thereof 
the  cause  was  reversed,  though  there  were  other  proper  in- 
structions as  to  care.  The  element  of  care  is  also  omitted 
in  the  eighth  instruction  given  for  the  plaintiff.     It  attempts 


132  Appellate  Courts  of  Illinois. 

Vol.  69.]  Consolidated  Coal  Co.  v.  Rainey. 

to  state  the  doctrine  of  comparative  negligence,  which  is 
no  longer  in  force  in  this  State — L.  S.  &  M.  S.  Ky.  Co.  v. 
Hessions,  Adm'x,  150  III.  546 — and  omits  the  element  of 
care,  which  was  essential  in  such  a  statement.  C,  B.  &  Q. 
R,  E.  Co.  V.  Johnson,  Adm'V,  103  111.  512;  City  of  Peoria  v. 
Simpson,  110  111.  294.  It  also  omits  the  element  of  com- 
parison, which  is  the  very  essence  of  the  rule  of  compara- 
tive negligence.  C.  &  N.  W.  Ry.  Co.  v.  Dimick,  Adm'r,  96 
III.  42;  E.  St.  L.,  P.  &  P.  Co.  v.  High  tower,  92  111.  139;  Moody 
V.  Peterson,  11  III.  App.  ISO;  Chicago  &  E.  I.  R.  R.  Co.  v. 
O'Connor,  13  111.  App.  62;  Gardner  v.  C,  R.  I.  &  P.  Ry.  Co., 
17  III.  App.  262. 

It  is  true  there  are  a  number  of  cases  holding  an  error  in 
one  instruction  is  cured  by  a  correct  statement  of  the  law 
in  another,  but  where  the  case  is  close  on  the  facts  the  rule 
stated  is  believed  to  be  well  established. 

In  the  Dimick  case,  supra,  on  page  47,  it  is  said :  "  Where 
a  case  is  close  in  its  facts,  the  instructions  should  all  state 
the  law  accurately.  The  jury,  not  being  judges  of  law,  are 
as  likely  to  follow  a  bad  instruction  as  a  good  one." 

For  the  errors  indicated,  the  judgment  is  reversed  and 
the  cause  remanded. 


Consolidated  Coal  Company  v.  Jefferson  Rainey. 

1.  Contracts — An  Agreement  of  Renetval  of  a  Lease  Cortstnted. — 
A  lease  to  a  coal  company  was  extended  for  one  year  "  under  the  same 
terms  and  conditions,  except  that  tlie  guaranteed  royalty  shall  not  be 
less  than  |600  per  annum."  The  ori&rinal  lease  guaranteed  a  royalty 
of  $250  per  annum  and  provided  that  if  any  accident  should  happen  to 
the  mine,  or  if  the  workmen  employed  therein  should  strike  so  that  the 
mine  could  not  be  operated,  the  guaranteed  royalty  should  be  reduced 
proportionately.  Heldy  that  this  provision  did  not  apply  to  the  contract 
of  renewal. 

Assnmpsit,  for  royalties.  Appeal  from  the  Circuit  Court  of  St.  Clair 
Count}';  the  Hon.  Alonzo  S.  Wilderman,  Judge,  presiding.  Heard 
in  this  court  at  tlie  August  term,  1896.  Affii'med.  Opmion  filed  March 
8,  1897. 
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Chakles  W.  Thomas,  attorney  for  appeRant. 
Dill  &  Schaefer,  attorneys  for  appellee. 

Mr.  Justice  Gbeen  delivered  the  opinion  of  the  Court. 

This  suit  in  assumpsit  was  brought  by  appellee  against 
appellant,  and  by  agreement  of  the  respective  parties  a  jury 
was  waived,  the  cause  was  tried  by  the  court,  and  a  finding 
and  judgment  in  favor  of  appellee  for  $233.93  and  costs  was 
entered.  The  right  to  recover  was  based  upon  the  written 
renewal  of  a  lease  for  the  term  of  one  year  from  May  1, 
1894,  to  May  1,  1895,  which  renewal  was  as  follows  :  "  It 
is  agreed  and  understood  by  the  parties  to  the  within  lease 
that  the  same  shall  be  extended  under  the  same  terms  and 
conditions,  except  that  the  guaranteed  royalty  shall  not  be 
less  than  six  hundred  (600)  dollars  per  annum,  for  the  term 
of  one  year  from  May  1,  1894,  to  May  1, 1895."  It  was  ad- 
mitted by  appellant  at  the  trial  that  $306.07  was  the  whole 
amount  of  the  royalty  paid  to  plaintiff  for  that  year,  but 
on  behalf  of  appellant  it  is  insisted  the  trial  court  erred  in 
refusing  to  hold  as  the  law  the  following  proposition  sub- 
mitted on  its  behalf:  "The  court  is  requested  to  hold  that 
the  indorsement  of  renewal  made  upon  the  lease  ought  to 
be  construed  so  as  to  give  defendant  the  benefit  of  the  terms 
and  conditions  of  clause  seven  thereof,  and  if  the  court 
believes  from  the  evidence  that  for  a  number  of  days  be- 
tween May  1,  1894,  to  May  1,  1895,  the  workmen  engaged 
in  and  about  the  mine  in  the  lease  mentioned  struck  and 
refused  to  work,  so  that  the  mine  could  not  be  operated  for 
that  reason,  then  no  royalty  should  be  charged  to  defendant 
for  the  time  covered  by  said  strike."  This  proposition  was 
properly  refused,  and  the  court  correctly  construed  the 
agreement  for  renewal  to  mean  that  $600  was  the  minimum 
rental  to  be  paid  for  the  year  therein  mentioned.  Of  this 
sum  only  $336.07  had  been  paid,  and  judgment  for  the  bal- 
ance of  the  $600  was  properly  entered.  The  judgment  is 
affirmed. 
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1^  ml  Phoenix  Insurance  Co.  t.  8.  A.  Hedrick. 

1.  Affeajjs— Record  Should  Contain  Copy  of  Bond,  and  Show  Ap- 
proval Thereof. — A  record  filed  in  this  court  must  contain  a  copy  of  the 
appeal  bond,  in  order  that  this  court  may  see  whether  the  appeal  has 
been  properly  perfected,  and  tlie  record  should  show  that  the  bond  was 
duly  approved  within  the  time  fixed  by  the  court. 

2.  Same — Bond  Must  he  Approved  and  Filed  Within  the  Time  Re- 
quired,— A  defective  appeal  bond,  if  approved  and  filed  in  apt  time, 
may  be  amended;  but  if  the  bond,  whether  sufiicient  or  insufficient,  is 
approved  or  filed  after  the  time  fixed  by  the  court,  there  is  an  absolute 
failure  to  perfect  the  appeal,  which  can  not  be  cured. 

3.  Same — May  be  Dismissed  by  the  Court,  of  its  Own  Motion,  in  a 
Proper  Case, — The  Appellate  Court  may,  of  its  ow^n  motion,  dismiss  an 
appeal  when  the  same  has  not  been  perfected  in  accordance  with  the 
order  of  the  trial  court. 

Assumpsit,  on  an  insurance  policy.  Appeal  from  the  Circuit  Court 
of  Richland  County;  the  Hon.  Edmund  D.  Youngblood,  Judge,  pre- 
siding. Heard  in  this  court  at  the  August  term,  1896.  Appeal  dis- 
missed.    Opinion  filed  March  8,  1807. 

Lynch  &  Bunch  and  R.  W.  Barger,  attorneys  for  appel- 
lant. 


Parke  Hutchinson  and  R.  S.  C.  Reaugh,  attorneys  for 
appellee. 

Mr.  Justice  Soofield  delivered  the  opinion  of  the 
Court. 

The  section  of  the  practice  act  which  allows  appeals  to 
this  court  requires  that  the  party  praying  the  appeal  "  shall, 
Avithin  such  time,  not  less  than  twenty  days,  as  shall  be 
limited  by  the  court,  give  and  file  in  the  office  of  the  clerk 
of  the  court  from  which  the  appeal  is  prayed,  bonds  in  a 
reasonable  amount  to  secure  the  adverse  party,  to  be  fixed 
by  the  court,  with  sufficient  security,  to  be  approved  by  the 
court."     Practice  Act,  Sec.  67. 

No  appeal  can  be  perfected  under  this  section  unless  the 
bond  is  approved,  and  such  approval  must  be  by  the  court. 
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Under  Sec.  68  of  Practice  Act,  the  court  may  empower 
the  clerk  to  approve  the  bond  by  an  order  to  that  eflfect 
made  at  the  time  when  the  appeal  is  prayed,  and  entered  of 
record. 

The  record  filed  in  this  court  must  contain  a  copy  of  the 
appeal  bond  in  order  that  this  court  may  see  whether  or  not 
the  appeal  has  been  properl}^  perfected.  Pickering  v.  Miz- 
ner,  4  Gilm.  334;  Leach  v.  The  People,  118111. 157;  Heflfron 
V.  Rice,  50  111.  App.  332. 

For  the  same  reason  the  record  should  show  affirmatively 
that  the  appeal  bond  was  duly  approved  within  the  time 
fixed  by  the  court.  A  defective  bond,  if  approved  and  filed 
in  apt  time,  may  be  amended;  but  if  the  bond,  whether 
sufficient  or  insufficient,  is  approved  or  filed  after  the  time 
fixed  by  the  court,  there  is  an  absolute  failure  to  perfect 
the  appeal,  which  can  not  be. cured  by  an  order  nuiic  pro 
tunCj  or  in  any  other  manner.  Dingier  v.  Strawn,  36  111. 
App.  563;  Ettelson  v.  Jacobs,  40  Id.  427;  Case  v.  Spiegel, 
44  Id.  588. 

The  order  in  this  case,  as  shown  by  the  record,  is,  that  the 
defendant  should  give  bond  within  thirty  daj's  with  security 
to  be  approved.  This  order  confers  no  power  upon  the 
clerk  to  approve  the  bond,  and  the  same  must  be  approved 
by  the  court  under  the  statute  above  referred  to.  But  there 
is  nothing  in  the  record  to  show  that  the  bond  has  been 
approved  either  by  the  clerk  or  the  court.  Therefore  no 
appeal  to  this  court  has  been  perfected. 

It  is  well  settled  by  the  decisions  of  the  courts,  that  the 
Appellate  Court  may,  of  its  own  motion,  dismiss  an  appeal 
when  the  same  has  not  been  perfected  in  accordance  with 
the  order  of  the  trial  court.  Fanning  v.  Rogerson,  142  111. 
478;  Chicago  Sash,  Door  and  Blind  Mfg.  Co.  v.  Shaw,  39 
111.  App.  260;  C,  B.  &  Q.  R.  R.  Co.  v.  Evans,  Id.  261. 

That  the  proper  practice  in  such  case  is  to  dismiss  the 
appeal  is  shown  by  Pardridge  v.  Morgenthau,  157  111.  395. 

The  appeal  is  dismissed  at  appellant's  costs. 
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W.  H.  Blackmau  et  al.  y.  J.  S.  Lewis. 

1.  Appellate  Court  Til actice— Appellees  Munt  File  -Bne/«.— Under 
the  rules  of  tliis  court  the  judgment  wiJl  be  reversed  if  the  appellee  fails 
to  file  a  brief. 

Transcript,  from  a  justice  of  the  peace.  Appeal  from  the  Circuit 
Court  of  Saline  County;  the  Hon.  Alonzo  K.  Vickers,  Judge,  presiding. 
Heard  in  this  court  at  the  August  term,  1896.  Reversed  and  remanded. 
Opinion  filed  March  3,  1896. 

Choisser,  Whitley  &  Choisser,  attorneys  for  appellants. 
No  appearance  for  appellee. 

Mr.  Justice  Green  delivered  the  opinion  of  the  Court. 

No  briefs  on  behalf  of  appellee  have  been  filed  in  this 
court,  and,  under  rule  31,  providing  if  appellee  shall  fail  to 
file  his  brief  the  judgment  will  be  reversed,  we  reverse  the 
judgment  and  remand  the  cause. 


John  W.  Mitchell  v,  Mackey-Nishit  Co. 

Same  v.  Same. 

1.  Practice— J2KZt«gfs  Must  he  Objected  to  and  Exceptions  Taken  if 
They  are  to  he  Questioned  on  Appeal. — Where  the  bill  of  exceptions  does 
not  show  that  the  court  held,  or  refused  to  hold,  any  proposition  of  law, 
or  that  any  motion  for  a  new  trial,  or  in  arrest  of  judgment  was  made, 
or  that  any  exception  was  taken  to  the  judgment  or  finding  of  the  court, 
the  judgment  must  be  affirmed  on  appeal.  And  an  exception  to  a  judg- 
ment in  the  judgment  order  is  the  same  as  no  exception  at  all. 

AS8ninpsit,on  promissory  notes.  Appeals  from  Circuit  Court  of  Sa- 
line County;  the  Hon.  Alonzo  K.  Vickers.  Judge,  presiding.  Heard 
in  this  court  at  the  August  term,  1896.  Affirmed.  Opinion  filed  March 
3,  1897. 

Marsh  &  Tinch,  attorneys  for  appellant. 
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CnoissER,  Whitley  &  Choisser,  attornej's  for  appellee; 
D.  C.  GivEJss,  of  counsel. 

Mr.  Justice  Scofield  delivered  the  opinion  of  the 
Court. 

The  records  in  these  two  cases  are  essentially  the  same 
except  as  to  the  amounts  recovered. 

Each  case  was  tried  by  the  court  without  a  jury. 

In  neither  case  does  the  bill  of  exceptions  show  that  the 
court  was  requested  to  hold,  or  did  hold  or  refuse,  any  prop- 
osition'of  law,  or  that  anv  motion  for  a  new  trial  or  in 
arrest  of  judgment  was  made,  or  that  any  exception  was 
taken  to  the  findings  or  judgment  of  the  court.  An  excep- 
tion to  the  judgment  in  the  judgment  order,  but  not  in  the 
bill  of  exceptions,  is  the  same  as  no  exception  at  all. 

There  is  but  one  exception  on  the  part  of  appellants  to 
the  rulings  of  the  court  as  to  the  admissibility  of  evidence, 
and  that  is  concerning  a  matter  which  in  no  manner  affects 
the  decision  of  the  cases. 

There  being  no  question  before  us  for  consideration,  the 
judgment  in  each  of  these  cases  is  affirmed. 


Mobile  &  Ohio  R.  B.  Co.  v.  Antou  Langsdorf^  Jr. 

1.  Verdicts — When  Conclusive. — The  credibility  and  weight  to  be 
given  to  the  testimony  of  witnesses  is  a  matter  for  the  jury  to  deter- 
mine, and  their  decision  is  Anal,  unless  passion,  prejudice  or  partiality 
appear  to  have  governed  their  action,  or  unless  an  error  of  law  is  shown 
to  have  been  committed  by  the  court  during  the  trial. 

Trespass  on  the  Case,  for  personal  injuries  and  injuries  to  personal 
property.  Appeal  from  the  Circuit  Court  of  Monroe  County;  the  Hon. 
Benjamin  R.  Burroughs,  Judge,  presiding.  Heard  in  this  court  at  the 
August  texm,  1896.     AflBrmed.     Opinion  filed  March  8,  1897. 

Lansden  &  Leek  and  Charles  Morrison,  attorneys  for 
appellant. 

KicKERT,  Gauen  &  Winkelman,  attomevs  for  appellee. 
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Me.  Justick  Green  delivebkd  the  opinion  of  the  Court. 

In  this  suit  by  appellee  against  appellant,  brought  to 
recover  damages  for  personal  injuries  and  the  destruction 
of  and  injury  to  certain  personal  property,  resulting  from  a 
collision  between  appellant's  train  and  appellee's  team  and 
wagon,  the  jury  returned  a  verdict  for  plaintiff  and  assessed 
his  damages  at  $300;  defendant's  motion  for  a  new  trial 
was  overruled  and  judgment  was  entered  on  the  verdict  for 
$300  and  costs. 

This  appeal  is  taken  from  that  judgment  and  appellant 
claims  it  ought  to  be  reversed  on  the  ground  alone  "  that 
the  judgment  is  not  sustained  by  the  evidence."  No  objec- 
tion is  made  to  any  ruling  of  the  court  upon  the  admission, 
or  refusal  to  admit  evidence,  or  to  the  giving  of  instruc- 
tions; nor  that  if  the  plaintiff  was  entitled  to  recover,  the 
damages  assessed  were  excessive.  But  it  is  contended  that 
the  negligence  averred,  which  was  that  the  bell  was  not 
rung,  nor  the  whistle  blown,  to  warn  appellee  of  the  ap- 
proach of  the  train,  was  not  proven,  and  if  the  proof  did 
establish  that  fact,  yet  he  was  guilty  of  such  contributory 
negligence  in  approaching  the  track,  without  exercising  due 
care  to  discover  the  approach  of  the  train,  that  he  ought 
not  to  recover.  Ten  instructions,  all  that  appellant  re- 
quested, were  given.  Nine  of  these  informed  the  jury  that 
appellee  must  show  by  the  evidence  that  he  used  reasona- 
ble care  for  his  own  safety;  that  it  was  not  enough  to  prove 
the  bell  was  not  rung,  or  that  the  whistle  was  not  blown 
upon  defendant's  locomotive  engine  for  the  distance  of 
eighty  rods  before  said  engine  readied  the  highway  cross- 
ino",  but  it  must  also  be  shown  that  the  failure  to  ring  the 
bell,  or  sound  said  whistle,  was  the  cause  of  his  injury.  The 
only  question  presented  is  one  of  fact,  and  we  find  in  the 
record  the  evidence  of  several  witnesses  showing  no  signal 
was  given,  either  by  ringing  the  bell  or  sounding  the  whis- 
tle on  the  engine,  to  warn  appellee  of  the  approach  of  said 
train,  and  he  testified  he  looked  both  waj's,  up  and  down 
the  track,  as  he  approached  it,  and  neither  saw  nor  heard 
the  train.    He  was  not  contradicted  as  to  this  fact. 
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We  think  the  evidence  was  sufficient,  if  true,  to  establish 
all  the  necessary  facts  justifying  appellee's  right  to  recover, 
including  the  fact  that  he  used  ordinary  care  for  his  safety 
in  approaching  the  track.  The  credibility  and  weight  to  be 
given  to  the  testimony  of  the  various  witnesses  was  a  mat- 
ter for  the  jury  to  determine,  and  their  decision  is  final, 
unless  passion,  prejudice  or  partiality  appear  to  have  con- 
trolled their  action,  or  unless  an  error  of  law  is  shown  to 
have  been  committed  by  the  court  during  the  trial.  St.  L., 
A.  &  T.  H.  R.  R.  Co.  V.  Will,  53  111.  App.  649;  Stinchfield 
V.  Chicago,  60  111.  App.  33S;  C.  &  South  Side  R.  R.  Co.  v. 
Lackman,  62  111.  App.  437,  and  cases  there  cited;  C,  C,  C. 
&  St.  L.  Ry.  Co.  V.  Ahrens,  42  111.  App.  434;  Penn.  Co.  v. 
Frana,  112  111.  405;  C.  &  A.  R.  R.  Co.  v.  Adler,  129  111.  341; 
Pullman  Palace  Car  Co.  v.  Laack,  143  111.  258;  Cicero 
Street  Ry.  Co.  v.  Meixner,  160  111.  320;  C,  C,  C.  &  St.  L. 
Ry.  Co.  V.  Baddeley,  150  111.  328;  C.  &  A.  R.  R.  Co.  v.  San- 
ders, 154  111.  431. 

We  find  the  judgment  was  sustained  by  the  evidence,  and 
no  sufBcient  reason  for  reversal  appears. 

The  judgment  is  affirmed. 


BelleTille  Pump  &  Skein  Works  v.  Henry  Bender. 

1.  Instructions — Accuracy  iteguired.— In  a  case  which  is  very  close 
on  the  facts,  the  instructions  should  be  accurate,  and  especially  so  where 
the  evidence  is  so  evenly  balanced  that  it  would  support  a  verdict  either 
way.  Inaccuracy  on  one  side  in  such  a  case  will  not  be  cured  by  accu- 
racy on  the  other. 

3.  Master  and  Servant— Dufy  of  the  Master  in  Providing  Machinery. 
— An  instruction  telling  a  jury  that  it  is  *'  the  duty  of  a  master  to  fur- 
nish his  servant  with  tools  and  appliances  that  are  reasonably  safe,"  is 
erroneous,  as  the  law  is,  that  he  is  only  required  to  use  reasonable  and 
ordinary  care  and  diligence  in  providing  suitable  and  safe  machinery. 

8.  Appellate  Court  PRAcmcE.— -A«  to  Befused  Instructions,  When 
Abstract  is  Incomplete, — This  court  will  not  consider  an  assignment  of 
error  complaining  of  the  refusal  of  the  trial  court  to  give  certain  instruc- 
tions when  the  abstract  does  not  contain  all  the  instructions  that  were 
given  BO  that  the  court  can  see  whether  similar  instructions  were  given. 
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Trespass  on  the  Case,  for  personal  injuries.  Appeal  from  the  Circuit 
Court  of  St.  Clair  County;  the  Hon.  Benjamin  R.  Burroughs,  Judge, 
presiding.  Heard  in  this  coui*t  at  the  August  term,  1896.  Reversed  and 
remanded.    Opinion  jBled  March  8, 1897. 

Geo.  C.  Reboan  and  IIamill  &  Bordeks,  attorneys  for 
appellant. 

Fred.  B.  Merrills  and  Robert  A.  Moonbyham,  attorneys 
for  appellee. 

Mr.  Presiding  Justice  Sample  delivered  the  opinion 
OF  THE  Court. 

The  appellee  recovered  a  judgment  for  damages,  caused, 
as  alleged,  by  the  negligence  of  appellant  in  furnishing 
appellee,  who  was  at  the  time  an  apprentice  moulder,  an 
unsafe  and  dangerous  chiller  in  which  to  pour  molten 
metal;  and  in  failing  to  instruct  and  inform  appellee,  who 
was  of  the  age  of  sixteen  years,  and  alleged  to  be  inexperi- 
enced, of  the  danger  attending  such  work.  The  errors  dis- 
cussed relate  to  the  refusal  to  admit  certain  evidence,  the 
giving  and  refusing  to  give  instructions,  and  to  the  verdict 
and  judgment,  which  it  is  claimed,  are  not  warranted  by 
the  evidence. 

The  facts  in  brief  are,  that  appellee  had  been  work- 
ing for  the  company  about  twenty  months  prior  to  the 
accident,  and  for  about  six  months  prior  thereto  as  an  ap- 
prentice moulder.  On  the  day  of  ^he  accident,  February  9, 
1 8S9,  he  was  making  what  is  called  jack-nuts,  being  the  top 
nuts  in  jack-screws,  which  is  what  is  called  bench  work. 
He  filled  his  ladle  with  molten  iron  out  of  the  cupola  and 
poured  two  or  three  molds,  when,  having  a  small  quantity 
left,  but  not  enough  for  another  mold,  he  attempted  to 
pour  the  residue  into  a  small  iron  vessel,  about  eighteen 
inches  long,  six  inches  deep,  eight  inches  wide  at  the  top 
and  four  at  the  bottom,  resting  on  the  ground  floor,  called 
a  chiller  or  ingot,  used  to  save  such  residue,  when,  owing  to 
that  vessel  being  damp,  or  having  a  piece  of  rusty  scrap  iron 
in  it,  th^re  was  an  explosion  of  the  molten  metal  he  had  so 
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poured  in,  and  a  dash  of  it  struck  him  in  the  eye,  which  so 
injured  it  as  to  cause  him  to  lose  the  sight  of  that  eye.  He 
claims  that  he  did  not  know  of  the  danger,  and  that  he  had 
not  been  instructed.  The  record  seems  to  be  replete  with 
proof  that  explosions,  especially  in  cold  weather,  were  very 
common,  though  no  injuries  had  before  occurred.  That  he 
knew  of  explosions,  though  none  had  occurred  with  him  be- 
fore, he  admits.  From  the  general  tenor  of  the  evidence, 
both  on  the  part  of  the  plaintiff  and  defendant,  it  appears 
that  was  a  well  known  fact.  He  had  been  pouring  molten 
metal  into  the  chillers  about  twice  in  three  days,  on  an 
average,  for  about  six  months,  and  knew,  as  he  testified  on  a 
former  trial,  that  molten  metal  poured  into  a  damp  pig-bed 
or  chiller  would  explode,  and  that  a  chiller  on  damp  ground 
would  acquire  moisture.  On  this  trial  he  seems  to  think 
that  he  did  not  understand  the  questions  in  that  way,  and 
his  counsel  claims  that  he  was  speaking  of  knowledge 
acquired  thereafter,  as  after  recovery  he  continued  to  work 
for  appellant  for  some  time. 

The  appellant  introduced  three  witnesses,  who  testified 
that  appellee  was  warned  to  be  careful  at  the  time,  about 
pouring  molten  metal  in  that  chiller.  This  warning  is 
denied  by  appellee  and  several  witnesses.  The  superintend- 
ent testified  that  he  gave  him  particular  directions  about 
the  manner  of  pouring  the  metal  into  the  chiller,  which  is 
denied  by  appellee.  The  witnesses  on  both  sides  testify 
that  care  must  always  be  used  to  pour  the  metal  in  slowly, 
so  that  a  small  quantity  covering  the  bottom  of  the  chiller 
may  absorb  the  dampness,  before  pouring  in  the  entire 
quantity.  This  seems  to  be  general  knowledge  in  that  busi- 
ness. At  best  the  case  is  very  close  on  the  facts,  and  there- 
fore the  instructions  should  have  been  accurate.  Volk  v. 
Roche,  70  111.  297;  C,  B.  &  Q.  R.  R.  Co.  v.  Van  Patten,  64 
111.  510;  and  especially  so  where  the  evidence  is  so  evenly 
balanced  that  it  would  support  a  verdict  for  either  party. 
Shaw  V.  People,  81  111.  150;  Holloway  v.  Johnson,  129  111. 
367.  Inaccuracy  on  one  side  will  not  in  such  case  be  cured 
by  accuracy  on  the  other.  I.  C.  R.  R.  Co.  v.  Mafflt,  67  111. 
431.     ^ 
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The  second  instruction  given  for  the  plaintiff  was  errone- 
ous. It  told  the  jury  that  "  it  was  the  duty  of  the  master 
to  furnish  his  servant  with  tools  and  appliances  that  were 
reasonably  safe."  The  law  is  that  he  is  only  required  "  to 
use  reasonable  and  ordinary  care  and  dilligence  in  provid- 
ing suitable  and  safe  machine^\^"  Camp  Point  Mfg.  Co. 
V.  Ballou,  71  111.  421.  This  is  the  rule  well  established  in 
this  State,  and  it  is  not  necessary  to  burden  this  opinion 
with  citations  to  verify  it. 

The  appellant  complains  of  the  refusal  of  the  court  to 
give  certain  instructions  oflFered  in  its  behalf,  but  as  the  ab- 
stract does  not  contain  all  the  instructions,  as  required  by 
various  decisions,  in  order  that  this  court  may  see  whether 
a  similar  instruction  had  been  given,  that  assignment  of 
error  is  not  considered. 

There  was  no  error  committed  in  refusing  to  admit  evi- 
dence on  behalf  of  defendant  that  explosions  of  the  molten 
metal  occurred  under  different  conditions. 

The  judgment  is  reversed  and  the  cause  remanded. 


St.  Lonls,  B.  &  S.  By.  Co.  v.  Phillip  M.  Gundlach. 

1.  Certiorari — Petition  for  writ  of,  and  Accompanying  Affidavit 
are  Amendable, — Under  the  statute  a  petition  for  a  writ  of  certiorari 
and  the  affidavit  thereto  are  amendable,  and  a  refusal  to  allow  an  amend- 
ment to  be  made  is  ground  for  reversal  of  the  judgment,  if  the  proposed 
amendment  would  cure  the  defects  and  make  the  petition  sufficient. 

2.  Appeals— Failure  of  Justice  to  Keep  Promise  to  Give  Notice  of 
Rendition  of  Judgment  Does  not  Excuse  Failure  to  Take.— The  promise 
of  a  justice  of  the  peace  to  inform  the  attorney  for  one  of  the  parties 
when  he  would  enter  judgment  is  not  a  judicial  act  or  arrangement, 
and  can  not  be  binding  so  as  to  effect  the  opposite  party's  rights  or  be 
set  up  as  a  cause  for  not  taking  an  appeal  in  time. 

8.  Justices — Have  no  Power  to  Amend  Their  Records, — A  justice  of 
the  peace  has  no  right  to  alter  or  amend  his  records  after  they  have 
once  been  made. 

Petition,  for  writ  of  certiorari.  Appeal  from  the  Circuit  Court  of 
St.  Clair  County;  the  Hon.  Alonzo  S.  Wilderman,  Judge,  presiding. 
Heard  in  this  court  at  the  August  term,  1896.  Affirmed.  Opinion 
filed  March  8,  1897. 
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6.  A.  KoEBNEB,  attorney  for  appellant. 
Edwakd  L.  Thomas,  attorney  for  appellee. 

Mr.  Presiding  Justice  Sample  delivered  the  opinion 
OF  THE  Court. 

The  appellee  brought  suit  in  forcible  detainer  against 
appellant  and  others  before  a  justice  of  the  peace.  A  trial 
was  had  before  the  justice,  without  a  jury,  on  the  15th  day 
of  October,  1895.  After  hearing  the  evidence  and  oral 
arguments,  it  was  agreed  the  parties  might  file  Avritten 
briefs  by  the  19th  day  of  October,  to  which  day  the  case 
was  continued.  On  this  date  appellant's  counsel  handed 
the  justice  his  written  brief,  with  a  request  that  the  jus- 
tice would  let  him  know  when  he  would  decide  the  case, 
with  which  request  the  justice  promised  to  comply.  The 
justice  decided  the  case  on  the  19th  day  of  October,  and 
entered  up  judgment  in  favor  of  appellee,  without  notice  to 
appellant's  counsel,  and  of  which  fact  he  had  no  notice 
until  October  25th,  when  calling  upon  said  justice,  he 
learned  the  fact,  at  which  date  the  time  for  appeal  had 
expired,  to  which  fact  the  justice's  attention  was  called  by 
appellant's  counsel,  when  the  justice  entered  on  his  docket, 
just  preceding  the  judgment,  the  following :  "  October 
19th.  Case  taken  under  advisement  until  October  24,  on 
which  day  judgment  was  entered,"  etc.  On  the  26th  day 
of  October  appellant's  counsel  applied  to  the  justice  to  fix 
the  amount  of  the  appeal  bond,  which  the  justice  refused 
to  do,  having  reconsidered  his  act  of  making  the  entry  in 
his  docket  on  the  25th  continuing  the  cause,  and  after- 
ward erasinff  such  entrv. 

The  appellant  filed  its  petition  for  certiorari,  setting  up 
the  foregoing  facts  as  the  reason  for  not  taking  the  appeal 
within  the  five  days,  as  required  by  law,  and  also  setting 
out  the  fact  that  it  had  a  good  defense  to  said  action,  etc., 
and  obtained  the  writ.  The  affidavit  to  the  petition  was 
sworn  to  by  one  Samuel  Leathe,  based  on  information  and 
belief.     In  the  Circuit  Court  a  written  motion  was  made 
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to  quash  the  writ,  on  the  ground  :  1,  that  the  petition  did 
not  show  sufficient  cause  for  issuing  the  writ;  2,  that  it  did 
not  show  appellant  was  not  guilty  of  negligence  in  taking 
the  appeal;  3,  that  the  oath  to  the  petition  was  made  on 
information  and  belief.  As  stated  in  the  abstract,  upon  an 
intimation  from  the  court  that  the  affidavit  was  insufficient, 
the  petitioner  asked  leave  to  amend  by  fih'ng  an  affidavit 
that  the  facts  stated  in  the  petition  were  true,  and  that  the 
rental  value  of  the  premises  did  not  exceed  $200  per  annum, 
which  leave  the  court  refused  to  grant,  and  quashed  the 
writ;  from  which  order  this  appeal  was  taken. 

The  appellant  insists  it  had  a  right,  under  the  statute,  to 
make  the  amendment,  and  states  that  is  the  only  point  in 
the  case  appealed.  If  this  w^as  the  only  point,  the  case 
w^ould  be  reversed  and  remanded,  for  the  petitioner,  under 
the  statute,  had  the  right  to  amend  the  petition  or  affi- 
davit, if  such  amendment  would  cure  defects,  and  make 
the  petition  sufficient.  But  it  is  clear  that  the  petition, 
with  the  proposed  amendments,  would  not  have  been  suf- 
ficient, and  doubtless  it  was  because  of  this  fact  the  court 
refused  to  allow  the  amendments  and  quashed  the  writ. 

The  justice  entered  final  judgment  on  his  docket  on  the 
19th  dav  of  October,  the  dav  to  which  the  case  had  been  in 
open  court  continued.  After  that  time  he  had  no  legal 
right  or  power  to  afterward  open  the  judgment  for  the 
purpose  of  any  change  or  modification.  As  is  said  on  p. 
639  of  Merritt  v.  Yates,  71  111.:  "  We  are  aware  of  no  stat- 
ute or  common  law  practice  which  authorizes,  or  in  any 
manner  sanctions,  the  right  of  justices  of  the  peace  to 
amend  their  records  after  they  have  once  been  made.  To 
allow  a  justice  to  make  alterations  and  changes  in  his  rec- 
ord at  will,  and  according  to  his  whim,  would  be  fraught 
with  evil  and  wrong  that  would  be  oppressive.  Such  a 
power  has  not  been  intrusted  to  the  higher  courts,  and  can- 
not be  exercised  by  these  inferior  jurisdictions." 

The  only  remaining  question  necessary  to  be  considered 
is,  did  appellant's  counsel  have  the  right  to  rely  on  the 
promise  of  the  justice  that  he  would  let  the  former  know 
when  he  entered  judgment  ? 
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The  petition  in  Clifford  v.  Waldrop,  23  111.  336,  set  up  as 
a  cause  for  not  taking  the  appeal  in  time,  that  the  justice 
promised  to  let  petitioner  know  in  time  for  him  to  take  an 
appeal  if  judgment  was  entered  against  him,  which  the 
justice  failed  to  do.  In  efifect  this  was  held  not  to  nega- 
tive negligence.  •  Necessarily  the  private  promise  of  the 
justice  to  inform  appellant's  counsel  when  ho  w^ould  enter 
judgment  could  not  be  binding  so  as  to  aflfeot  appellee's 
rightSi  It  was  not  a  judicial  act  or  arrangement.  This 
being  true,  there  was  no  fact  set  up  in  the  petition  negativ- 
ing negligence  in  taking  the  appeal,  as  required  by  lasv, 
and  therefore  the  writ  was  properly  quashed,  and  the  judg- 
ment is  afSrmed. 


€har1es  Kerms  et  al.  y.  William  M.  Green. 

1.  Judgment — Must  be  Sustained  by  the  Evidence,— The  court  holds 
that  the  evidence  in  the  record  does  not  sustain  the  judgment,  and  that 
it  must  be  reversed. 

Transcript,  from  a  justice  of  the  peace.  Appeal  from  the  County 
Court  of  Wayne  County;  the  Hon.  Wm.  T.  Bonham,  Judge,  presiding. 
Heard  in  this  court  at  the  August  term,  1806.  Reversed.  Opinion  filed 
March  3,  1897. 

Creighton  &  Krameb,  attorney's  for  appellants. 
No  appearance  for  appellee/ 

Per  Curiam. 

No  brief  was  filed  by  appellee,  and  therefore,  under  rule 
31,  we  might  reverse  the  case  'pro  forma,  but  we  have  exam- 
ined the  record  and  hold  that  the  evidence  does  not  sus- 
tain the  judgment. 

Judgment  is  reversed  and  not  remanded. 
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Henry  Sudbrack  y.  Samael  W.  Green^  Joseph  Green  and 

Bichard  Green^  Partners^  etc. 

1.  Judgment — Sustained  by  the  Evidence, — The  court  holds  that  the 
evidence  in  this  case  sustains  the  findings  of  the  trial  court  and  that  the 
judgment  must  be  sustained. 

Transcript,  from  a  justice  of  the  Peace.— Appeal  from  the  Circuit 
Court  of  Massac  County;  the  Hon.  Alonzo  K.  Vickers,  Judge,  presid- 
ing. Heard  in  this  court  at  the  August  term,  1896.  Afl^med.  Opin- 
ion filed  March  8,  1897. 

Harvey  A.  Evans  and  Courtney  &  Helm,  attorneys  for 
appellant. 

George  Sawyer,  attorney  for  appellees. 

Mr.  Justice  Green  delivered  the  opinion  of  the  Court. 

This  suit  was  brought  in  justice's  court,  and  tried  on  ap- 
peal in  the  Circuit  Court  by  the  judge,  by  agreement  of  the 
parties.  Finding  was  for  appellees,  and  judgment  for  $36 
damages  and  costs  of  suit  was  entered  for  them  and  against 
appellant.  The  damages  were  claimed  by  reason  of  the 
destruction  of  thirty-six  cords  of  wood  by  fire,  which  fire 
was  started  by  appellant  in  his  field  adjoining  the  wood, 
and  spread  to  the  wood  and  burned  it  up.  No  question  of 
law  was  presented  to  the  trial  court  to  be  held,  nor  is  any 
ruling  of  the  court  during  the  trial  objected  to  except  upon 
the  admission  or  refusal  to  admit  evidence,  and  we  find 
no  error  in  that  regard.  The  evidence  sufficiently  estab- 
lished the  negligence  of  appellant  as  claimed,  and  the 
destruction  of  the  wood  of  appellees  by  reason  of  such  negli- 
gence, and  its  value  when  burned. 

The  judgment  is  affirmed. 
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City  of  Alton  r.  David  English. 

1.  Negugencb — Showing  Necessary  in  Actions  Based  on. — In  actions 
based  on  mere  negligence  the  plaintiff  must  show  not  only  the  negli- 
gence of  the  defendant,  but  also  the  exercise  of  due  care  on  his  own 
part 

Trespass  on  the  Case,  for  personal  injuries.  Appeal  from  the  Circuit 
Court  of  Madison  County;  the  Hon.  Benjamin  R.  Burroughs,  Judge, 
presiding.  Heard  in  this  court  at  the  August  term,  1896,  Reversed. 
Opinion  filed  March  3,  1897. 

Henry  S.  Baker,  Jr.,  attorney  for  appellant. 

K.  J\  Brown  and  C.  N.  Travous,  attorneys  for  appellee. 

Mr.  Presiding  Justice  Sample  delivered  the  opinion 
OF  THE  Court. 

The  declaration  alleges  the  street  over  which  appellee 
passed  with  his  horse  and  buggy  was  in  a  bad  condition, 
whereby  he  was  injured,  for  which  he  recovered  damages. 
The  appellant  claims  the  evidence  does  not  warrant  the 
judgment,  and  also  assigns  other  errors. 

The  facts  in  brief  are,  that  appellee,  with  his  horse  and 
buggy,  passed  over  a  plank  culvert,  covering  a  gutter,  the 
pjanks  of  which  culvert  were  loose  and  somewhat  frightened 
the  horse,  but  no  accident  then  occurred.  Within  a  short 
time  he  returned  over  same  street,  and,  as  he  testified  in 
chief,  "  When  I  came  back  I  examined  the  culvert  and  tried 
to  get  my  horse  over  the  bridge  again,  but  he  would  not 
pass  over  it.  I  had  to  drive  to  one  side,  where  I  saw  there 
were  wagon  tracks,  where  they  had  been  crossing  through, 
and  I  suppose  one  of  the  wheels  caught  on  the  corner  of 
these  planks  and  threw  the  buggy  up,  and  dumped  me  out 
on  the  right  hand  side."  The  gutter  which  appellee  had  to 
pass  over  was  about  sixteen  inches  deep  in  the  center,  and 
was  not  difficult  to  cross.  The  undisputed  fact  is  that  the 
accident  was  occasioned  by  appellee  driving  so  close  to  the 
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culvert,  in  passing  to  the  west  of  it  over  the  gutter,  that 
one  of  the  wheels  of  his  buggy  caught  on  the  planks.  There 
was  plenty  of  room  for  him  to  have  passed  entirely  west  of 
the  culvert,  and  had  he  done  so,  concededly,  the  accident 
would  not  have  happened.  The  evidence  does  not  show, 
when  considered  in  its  entirety,  that  "  the  horse  being 
frightened  sprang  to  the  west  of  the  bridge  and.  attempted 
to  cross  the  ditch,"  as  stated  by  appellee's  counsel. 

The  appellee  claims  that  if  the  culvert  had  not  been  out 
of  repair  the  accident  would  not  have  happened,  and  there- 
fore insists  the  injury  was  the  combined  result  of  an  acci- 
dent and  defect,  and  cites  Palmer  v.  Andover,  2  Cush.  608, 
and  other  cases  laying  down  the  general  doctrine.  Our 
court  has  laid  down  the  same  rule  in  City  of  Joliet  v.  Verley, 
35  111.  58,  citing  the  Palmer  case.  The  general  rule  sug- 
gested is  well  settled  law,  but  the  law  is  not  applicable  to 
the  facts.  As  is  said  in  the  Palmer  case,  supra^  "  this  doc- 
trine in  no  respect  conflicts  with  the  well-settled  rule  requir- 
ing the  plaintiff  to  use  ordinary  care  and  diligence,  and  that 
without  showing  this  he  can  not  recover,  though  the  road 
be  defective,  and  the  damage  be  occasioned  by  the  combined 
effect  of  a  defective  road  and  want  of  care  and  skill  in 
avoiding  the  injury."  In  all  the  cases  on  the  subject  of  the 
general  rule  relating  to  an  injury  being  the  result  of  acci- 
dent and  defect,  it  is  further  held  that  there  must  be  no 
fault  or  negligence  on  the  part  of  the  plaintiff.  The  rule  is 
without  exception  that  in  actions  based  on  mere  negligence 
the  burden  is  on  the  plaintiff,  not  only  to  show  negligence  of 
the  defendant  but  also  the  exercise  of  due  care  on  his  own 
part,  Aurora  B.  R.  R.  Co.  v.  Grimes,  13  111.  585;  Kepperly 
V.  Ramsden,  83  111.  35 i.  The  evidence  does  not  show  due 
care  on  the  part  of  appellee.  He  did  not  pass  over  the 
defective  bridge,  but  around  it,  and  in  doing  so  neglected 
to  drive  far  enough  west  to  pass  or  miss  the  culvert.  The 
defective  culvert  was  not  the  proximate  cause  of  the  injury, 
any  more  than  if  in  attempting  to  turn  around  at  the  cul- 
vert to  take  another  street,  he  had  carelessly  upset  his  buggy 
and  received  the  injury.     In  such  case  it  could  not  be  said 
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the  defective  culvert  and  such  an  accident  combined  pro- 
duced the  injury  and  created  a  liability,  for  the  reason  it 
was  produced  by  a  failure  to  exercise  due  care  and  skill. 

The  evidence  did  not  authorize  the  judgment  entered,  and 
therefore  the  judgment  is  reversed  without  remanding. 


69       19i 

Adam  Emig  y.  E.  A.  Medley.  105   h8( 

1.  Practice— rfwc  of  Filing  DccZarafion.— The  provision  of  H;he 
practice  act  which  requires  a  declaration  to  be  filed  ten  days  before 
the  second  term  of  the  court,  only  requires  the  filing  of  the  declaration 
before  the  second  term  at  which  the  plaintiff  may  be  required  to  plead. 

2.  Judgments — Findings  of  Amounts  duCy  do  A'o<  Amount  to. — The 
following  entry  does  not  amount  to  a  judgment:  *'The  court  finds 
there  is  due  the  plaintiff  the  sum  of  $400;  it  is  therefore  ordered  that 
said  E.  A.  Medley,  plaintiff,  have  and  recover  judgment  against  the 
said  Adam  Emig,  defendant,  for  the  amount  of  said  judgment,  together 
with  the  costs  of  this  proceeding,  and  that  execution  issue  therefor." 

Covenant. — Eerror  to  the  County  Court  of  Clay  County;  the  Hon. 
Benjamin  Hagle,  Judge,  presiding.  Heard  in  this  court  at  the  August 
term,  1896.  -  Reversed  and  remanded.    Opinion  filed  March  3,  1897. 

Van  Hoorebeke,  Fohd  &  Louden,  attorneys  for  plaintiff 
in  error. 

HoFF  &  IIoFF,  attorneys  for  defendent  in  error. 

Mr.  Justice  Green  delivered  the  opinion  of  the  Court. 

This  suit  was  commenced  on  November  27,  1893,  and 
summons  issued  against  Adam  Emig,  defendant,  returnable 
to  the  January  term,  3  894,  which  summons  was  not  served.  | 

At  said  January  term  cause  was  continued,  no  declaration  j 

having  been  filed,  and  was  continued  at  the  June  term,  1894,  i 

for  the  same  reason.  On  September  18,  1894,  an  alias  sum- 
mons was  issued  against  defendant,  returnable  to  the  Jan- 
uary term,  1895,  which  was  duly  served  September  19, 1894, 
commanding  defendant  to  appear  and  answer  in  assumpsit. 


200  Appellate  Courts  of  Illinois. 

Vol.  69.]  Eniig  v.  Medley. 


At  that  terra  the  cause  was  continued  to  the  June  term, 
1895,  for  want  of  declaration.  On  May  27,  1895,  a  decla- 
ration in  assumpsit  was  filed,  and  on  the  second  day  of  said 
June  term,  1895,  judgment  by  default  for  $400  was  entered 
against  said  defendant  in  the  suit  in  assumpsit.  On  June 
25,  1895,  a  motion  supported  by  affidavits  was  filed  on  be- 
half of  the  defendant  to  set  aside  said  default  and  judgment, 
which  motion  was  sustained  and  the  default  and  judgment 
set  aside.  Thereupon  the  plaintiff  was  on  motion  granted 
leave  by  the  court,  upon  payment  of  all  costs,  to  chano^e  the 
action  from  assumpsit  to  covenant,  with  leave  to  amend 
declaration,  and  cause  was  continued  to  Januarv  term,  ISOG. 
On  December  20, 1895,  plaintiff  filed  amended  declaration  in 
covenant,  and  on  the  first  day  of  said  January  term,  the 
following  entry  is  set  forth  in  the  transcript  of  the  record  : 
'*  And  he  being  three  times  solemnly  called  in  open  court, 
and  comes  not,  but  makes  default,  and  this  case  coming  on 
to  be  heard  by  the  court,  the  court  being  fully  advised  in 
the  premises,  finds  there  is  due  said  plaintiff  the  sum  of  four 
hundred  (400)  dollars.  It  is  therefore  ordered  that  said 
E.  A.  Medley,  plaintiff,  have  and  recover  judgment  against 
the  said  Adam  Emig,  defendant,  for  the  amount  of  said 
judgment,  together  with  the  costs  of  this  proceeding,  and 
that  execution  issue  therefor." 

But  two  errors  assigned  are  necessary  to  be  passed  upon 
and  decided.     These  are  the  first  and  fifth. 

The  first  avers :  "  The  court  erred  in  not  dismissing  the 
case  because  more  than  two  terms  of  court  had  passed  after 
the  commencement  of  the  suit  and  before  the  filing  of  the 
declaration."  This  error  is  assigned  because  the  I7th  sec- 
tion, par.  18,  of  the  Practice  Act,  provides,  among  other 
things,  "  If  no  declaration  shall  be  filed  ten  davs  before  the 
second  term  of  the  court,  the  defendant  shall  be  entitled  to 
a  judgment,  as  in  case  of  a  nonsuit;"  and  this  provision  is 
alleged  to  have  been  violated,  and  hence  the  suit  ought  to 
have  been  dismissed. 

But  it  appears,  although  the  suit  was  commenced  Novem- 
ber 27,  1893,  no  summons  was  served  upon  defendant  Emig 


FourwTH  District — August  Term,  1896.     201 

Emig  V.  Medley. 

until  September  19,  1S94,  returnable  to  the  January  term, 
1895,  and  on  May  27, 1895,  which  was  ten  days  before  the 
second  term  after  service  of  process  on  said  defendant,  a 
declaration  was  filed.  This  declaration  was  filed  in  apt 
time  to  prevent  the  dismissal  of  the  suit  for  the  reason  as- 
signed, under  the  construction  given  to  said  section  of  the 
practice  act  by  our  Supreme  Court  in  Waidner  v.  Pauley, 
141  111.  414.  In  that  case  suit  was  brought  December  17, 
1886,  and  no  service  of  summons  was  had  until  December 
8,  1887.  On  December  21,  1887,  a  declaration  was  filed, 
and  on  the  next  day  defendant  Waidner  moved  to  dismiss 
the  suit  because  the  declaration  had  not  been  filed  ten  days 
before  the  second  term  of  the  court.  The  motion  was  over- 
ruled and  defendant  assio^ned  this  rulino:  for  error.  The 
Supreme  Court  say  in  the  opinion,  after  reciting  the  section 
of  the  practice  act  above  mentioned :  "  We  decided  in 
Herring  v.  Quinby  et  al.,  31  111.  p.  153,  that  the  term  of 
court  contemplated  by  the  statute  is  that  at  which  the 
defendant  is  served.  Before  the  defendant  is  brought  into 
court  he  can  not  be  required  to  plead,  and  no  useful  purpose 
could  be  served  by  apprising  the  defendant  of  the  plaintiff's 
ground  of  action  when  he  could  not  be  required  to  plead. 
The  rights  of  the  parties  should  be  reciprocal.  As  a  gen- 
eral rule  of  practice,  a  party  in  court  can  not  force  his  adver- 
sary to  act  until  he  is  himself  in  a  condition  to  be  forced 
to  proceed."  And  it  is  finally  said  in  the  opinion,  "  we 
think  the  correct  construction  was  given  in  Herring  v. 
Quinby,  and  the  judgment  is  affirmed." 

The  first  error  is  not  well  assii^ned. 

The  fifth  error  is,  that  it  does  not  appear  that  any  judg- 
ment was  rendered  bj^  the  court,  and  no  amount  is  specified 
for  which  judgment  is  rendered.  We  think  this  error  is 
well  assigned.  A  finding  was  held  by  the  court,  but  no 
judgment  was  rendered ^for  the  amount  found  to  be  due,  nor 
does  it  appear  that  the  court  entered  any  judgment.  The 
case  of  Faulk  v.  Kellums,  54  111.  p.  190,  was  one  where  a  jury- 
assessed  plaintiff's  damages  at  $4,493,  followed  by  the  entry 
"  whereupon  the  court  entered  judgment  upon  the  verdict." 
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Motions  for  a  new  trial  and  in  arrest  of  judgraetit  were  sev- 
erally denied,  and  defendant  appealed.  The  Supreme  Court, 
in  the  opinion,  say :  "  There  is  also  an  objection  to  the  form 
of  the  judgment,  if  judgment  it  can  be  called,  which  is  well 
taken.  The  ideo  consideratum  eat  is  wanting.  It  has  no 
clement  of  a  judgment  other  than  a  bare  recognition  of  the 
finding  of  a  jury."  So  in  the  case  at  bar  there  is  the  same 
infirmity.  The  finding  by  the  court  is  like  the  verdict  of  a 
jury,  and  a  judgment  for  a  certain  amount  must  be  entered 
by  the  court.  See  also  Carpenter  v.  Sherfy,  71  111.  427; 
Nichols  V.  Stewart,  21  111.  106. 
The  judgment  is  reversed  and  cause  is  remanded. 


Adam  Bauchens  and  Lonis  Banchens  t.  Elizabeth 

Panlis. 

1.  Verdicts— /StMtoincd  by  the  Evidence. — In  this  case  the  court 
holds  that  the  evidence  was  amply  sufficient  to  sustain  a  judgment 
against  the  defendants. 

Trespass,  for  an  assault  and  battery.  Appeal  from  the  City  Court 
of  East  St.  Louis;  the  Hon.  B.  H.  Canby,  Judge,  presiding.  Heard  in 
this  court  at  the  August  term,  1896.  Affirmed.  Opinion  filed  March  3, 
1897. 

L.  H.  HiTB,  attorney  for  appellants. 
Enloe  &  Neustadt,  attorneys  for  appellee. 

Mr.  Justice  Green  delivered  the  opinion  of  the  Court. 

Appellants  were  sued  by  appellee  in  trespass  to  recover 
from  them  damages  for  injuries  to  her  person  by  them 
inflicted.  The  trial  was  had,  the  jury  assessed  plaintiff's 
damages  at  $500;  defendants'  motions  for  a  new  trial  and  in 
arrest  of  judgment  were  each  overruled  and  judgment  was 
entered  against  the  defendants,  as  appears  by  the  verdict 
and  the  record  as  corrected  and  now  filed  in  this  cause. 
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Hence  there  is  no  ground  for  sustaining  the  objection  of 
appellants  that  the  judgment  is  against  the  defendant  and 
not  against  the  defendants. 

The  appellants  also  contend  the  evidence  does  not  sustain 
the  verdict.  In  this  view  we  do  not  concur.  The  evidence 
on  behalf  of  the  plaintiff  was  amply  sufficient,  if  the  jury 
believed  the  witnesses,  to  convict  both  defendants  of  an 
atrocious  assault  and  battery  causing  serious  bodily  barm  to 
plaintiff. 

No  good  reason  for  reversing  the  judgment  appears,  and 
it  is  therefore  affirmed. 


M.  D.  Wells  et  al.  t.  J.  E.  Tedrlck,  for  use,  etc. 

1.  Assessment  op  Damages— 3ft«*  be  Made  on  Evidence.— The  un- 
sworn statement  of  an  attorney  or  the  belief  or  supposition  of  a  judge 
are  not  a  sufficient  basis  for  an  assessment  of  damages. 

2.  Bills  of  ExcEPnoNS— Copy iTigr  Papers  and  Records  not  in  Em- 
dence,— The  fact  that  certain  papers  and  a  record  are  copied  into  a  bill 
of  exceptions  is  immaterial  if  the  trial  judge  does  not  certify  that  they 
were  in  evidence  or  even  before  the  court,  but  only  that  he  supposed  or 
believed  that  the  attorney  had  the  papers  in  his  hands  and  that  the 
record  was  present  when  the  damages  were  assessed. 

3.  Practice— On  tfie  Reversal  of  a  Jvdgment  on  Demurrers. — A  judg- 
ment was  entered  overruling  a  demurrer  to  pleas  to  the  first  count  of  a 
declaration  and  sustaining  a  demurrer  to  the  second  count.  On  appeal 
this  judgment  was  reversed.  Held^  that  the  order  of  reversal  expunged 
this  judgment  from  the  record  and  that  it  was  not  necessary  for  the 
trial  court  to  set  it  aside,  but  that  the  pleas  and  demurrers  remained 
on  file  and  must  be  disposed  of  before  a  default  could  be  entered. 

Debt,  on  a  replevin  bond.  Appeal  from  the  Circuit  Court  of  Effing- 
ham County;  the  Hon.  Edmund  D.  Youngblood,  Judge,  presiding. 
Heard  in  this  court  at  the  August  term,  1896.  Reversed  and  remanded 
with  directions.    Opinion  filed  March  8,  1897. 

AsHCRAFT,  Gordon  &  Cox  and  John  A.  Bingham,  at- 
torneys for  appellants. 

Wright  Brothers  and  E.  N.  Rinehart,  attorneys  for 
appellee. 
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Mr.  Justice  Scofield  delivered  the  opinion  of  the  Court. 

Appellee  sued  appellants  in  an  action  of  debt  on  a  certain 
replevin  bund,  and  the  court  rendered  a  judgment  by  de 
fault  in  favor  of  appellee  fbr  $1,500  debt  and  $874.10  dam- 
ages and  for  costs,  the  judgment  to  be  discharged  upon  the 
payment  of  the  damages  and  costs. 

The  declaration  contained  two  counts.  Appellants  filed 
a  large  number  of  pleas  to  the  first  count,  and  demurred 
to  the  second.  The  court  sustained  a  demurrer  to  all  of 
the  pleas  which  were  not  withdrawn,  except  the  fourth  and 
fifth,  as  to  which  the  demurrer  was  overruled,  and  sustained 
the  demurrer  as  to  the  second  count  of  the  declaration. 
Appellee  elected  to  stand  by  his  demurrer  to  the  fourth  and 
fifth  pleas,  and  by  the  second  count  of  the  declaration,  and 
the  court  rendered  judgment  against  appellee  for  costs. 

Appellee  thereupon  brought  the  record  to  this  court  by 
appeal,  and  the  judgment  was  reversed  and  the  cause  re- 
manded on  the  ground  that  the  court  erred  in  overruling 
the  demurrer  to  the  fourth  and  fifth  pleas  and  in  sustaining 
the  demurrer  to  the  second  count  of  the  declaration.  59  111. 
App.  657.  The  judgment  of  reversal,  which  is  in  evidence 
in  the  present  record,  is  that  the  "  judgment  of  the  Circuit 
Court  in  this  behalf  rendered  be  reversed,  annulled,  set 
aside,  and  wholly  for  nothing  esteemed."  The  remanding 
order  is  that  "  this  cause  be  remanded  for  such  other  and 
further  proceedings  as  to  law  and  justice  shall  appertain." 

The  case  was  duly  reinstated  on  the  docket  at  the  Octo- 
ber term  of  the  Circuit  Court,  1895.  On  the  first  day  of 
the  March  term  thereafter,  the  court  permitted  appellants 
to  be  defaulted,  without  any  further  order  as  to  the  plead- 
ings, and  assessed  appellee's  damages  and  rendered  judg- 
ment against  appellants  as  hereinbefore  stated. 

We  deem  it  proper  to  consider,  first,  whether  or  not  the 
assessment  of  damages  can  be  sustained  under  this  record. 

It  is  provided  by  Sec.  40  of  the  Practice  Act  that  "  in 
all  suits  in  the  courts  of  record  in  this  State,  upon  default, 
when  the  damages  are  to  be  assessed,  it  shall  be  lawful  for 
the  court  to  hear  the  evidence  and  assess  the  damages  with- 
out a  jury  for  that  purpose." 
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UpoQ  default,  the  defendant  may  appear  and  defend  as 
to  the  question  of  damages,  and  he  may  even  demand  a 
jury,  in  which  case  the  refusal  of  the  court  to  accede  to  his 
request  would  be  error,  Pinkel  v.  Domestic  Sewing  Ma- 
chine Co.,  89  111.  277. 

The  record  shows  that  appellee  claimed  as  damages  the 
value  of  certain  goods  taken  under  the  replevin  writ  and 
not  returned;  that  counsel  for  appellee,  without  being 
sworn,  stated  the  amount  of  the  damages,  and  that  the 
court  acted  upon  this  statement;  that  the  attorney  held  in 
his  hands  at  the  time  certain  papers,  and  pointed  at  a  cer- 
tain book,  and  that  the  court  supposed  that  these  were  the 
papers  and  record  in  the  replevin  suit;  and  there  w^as  no 
formal  offer  of  the  papers  or  record  as  evidence,  and  that 
the  same  were  not  read  bv  or  to  the  court. 

Appellants  afterward  made  a  motion  to  set  aside  the  as- 
sessment of  damages  and  for  leave  to  plead,  which  motion 
was  overruled.  An  exception  to  this  ruling  was  duly  pre- 
served. 

The  bill  of  exceptions  states  that  the  foregoing  was  all 
that  occurred  in  the  Circuit  Court  in  anywise  appertaining 
to  the  assessment  of  damages. 

And  so  the  record  clearly  shows  that  the  damages  were 
assessed  by  the  attorney  and  not  by  the  court.  The  court 
did  not  hear  evidence.  The  unsworn  statement  of  an  at- 
torney, or  the  belief  or  supposition  of  the  judge,  can  not  be 
regarded  as  a  sufficient  basis  for  the  assessment  of  damages. 

The  fact  that  the  papers  and  record  in  the  replevin  suit 
are  copied  into  the  bill  of  exceptions  is  immaterial,  for  the 
trial  judge  does  not  certify  that  these  papers  and  this  record 
were  ever  in  evidence,  or  even  before  the  court,  but  only 
that  he  supposed  or  believed  that  the  attorney  had  the 
papers  in  his  hands  and  that  the  record  was  present  when 
the  damages  were  computed. 

There  is  another  reason  why  the  judgment  in  this  case 
should  be  reversed.  The  court  should  not  have  permitted 
appellants  to  be  defaulted  without  sustaining  the  demurrer 
to  the  fourth  and  fifth  pleas  and  overruling  the  demurrer 
to  the  second  count  of  the  declaration. 
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When  this  case  was  before  us  on  the  pleadings,  the  judg- 
ment of  this  court  merely  annulled  and  set  aside  the  judg- 
ment of  the  Circuit  Court.  The  pleas  and  demurrers  were 
not  stricken  from  the  files.  Thej^  yet  stood  in  the  way  of 
a  default.  This  court  did  not  assume  to  discharge  the 
functions  of  the  Circuit  Court,  but  merely  to  tell  the  Circuit 
Court  what  to  do.  It  remained  for  the  Circuit  Court  to  act 
in  accordance  with  the  opinion  of  this  court,  that  is  to  say, 
to  sustain  the  demurrer  to  the  pleas  and  to  overrule  the  de- 
murrer to  the  second  count,  before  proceeding  to  render 
judgment  against  appellants  by  default  or  otherwise.  See 
Maggott  V.  Roberts,  112  N.  C.  71,  in  which  case  the  court 
uses  the  following  language :  "  When  this  case  was  here 
on  a  former  appeal,  the  court  held  that  the  court  below 
should  have  sustained  the  demurrer  to  the  third  cause  of 
action  for  failure  to  allege  that  the  license  to  a  person  under 
eighteen  years  of  age  was  issued  '  knowingly  and  without 
reasonable  inquiry.'  When  the  case  subsequently  came  up 
for  trial  below,  the  court  excluded  any  evidence  upon  that 
cause  of  action  upon  the  ground  that  it  was  res  judicata. 

"  This  was  error.  The  court  below,in  accordance  with  the 
opinion  here,  should  have  reversed  the  former  action  of  that 
court  and  have  entered  judgment  sustaining  the  demurrer, 
and  thereupon  the  plaintiff  might  have  been  permitted  to 
amend  by  inserting  those  words." 

And  again,  the  court  says :  "  There  was  no  adjudication 
here  beyond  the  ruling  that  there  was  error  in  not  having 
sustained  the  demurrer  below." 

The  cases  cited  in  appellee's  brief  do  not  hold  the  con- 
trary, as  is  supposed.  These  cases  are  Chickering  v.  Failes, 
29  111.  294;  Cable  v.  Ellis,  120  Id.  136;  Palmer  v.  Woods, 
149  Id.  146.  The  statements  relied  upon  are  found  in  the 
opinion  in  the  first  case,  and  are  quoted  in  the  opinions  in 
the  other  two  cases,  and  announce  the  doctrine  that  when  a 
judgment  or  decree  is  reversed,  the  judgment  or  decree  is 
entirely  abrogated,  "  expunged  from  the  record,"  and  that 
the  case  stands  in  the  trial  court  thereafter  in  the  same 
condition  as  if  no  judgment  or  decree  had  ever  been  ren- 
dered. 
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The  judgment  of  the  Circuit  Court  in  the  case  at  bar  was 
that  the  demurrer  to  the  fourth  and  fifth  pleas  be  overruled 
and  the  demurrer  to  the  second  count  sustained.  The  order 
of  reversal  expunged  this  judgment  from  the  record,  aoid  it 
was  not  necessary  for  the  trial  court  to  set  aside  this  abro- 
gated judgment.  But  the  pleas  and  demurrer  remained  on 
file.  The  trial  court  was  advised  what  to  do  with  them  and 
should  have  done  that  thing  in  order  to  rid  the  record  of 
every  barrier  to  the  proper  progress  of  the  cause. 

The  judgment  of  the  Circuit  Court  is  reversed,  and  the 
cause  is  remanded,  with  directions  to  that  court  to  sustain 
the  demurrer  to  the  fourth  and  fifth  pleas  and  to  overrule  the 
demurrer  to  the  second  count  of  the  declaration,  and  to  pro- 
ceed otherwise  in  accordance  with  the  views  herein  ex- 
pressed. 


The  People,  etc.^  for  use^  etc.,  y.  W.  8.  Kirkpatrick  et  a1. 

1.  Conditional  Sales — Justice  not  Liable  for  Failure  to  Docket  Ac- 
Iniowledgtnent  of, — An  instrument  whereby  title  is  to  pass  to  a  pur- 
chaser on  condition  of  his  paying  for  the  property,  although  it  be  act- 
ually delivered  to  the  purchaser,  is  a  conditional  sale  and  not  a  chattel 
mortgage,  and  a  justice  of  the  peace  acknowledging  such  an  instru- 
ment is  not  liable  for  a  failure  to  enter  a  memorandum  thereof  on  liis 
d jcket,  there  being  no  request  for  him  to  do  so. 

Debt,  on  an  official  bond.  Appeal  from  the  Circuit  Court  of  Perry 
County;  the  Hon.  Benjamin  R.  Burroughs,  Judge,  presiding.  Heard 
in  this  court  at  the  August  term,  1896.  Affirmed.  Opinion  filed  March 
3,  1897. 

II.   Clay  and  Benjamin  W.  Pope,  attorneys  for  appel- 
lants. 

F.  M.  Youngblood  and  H.  B.  Reed,  attorneys  for  appel- 
lees. 

Mr.  Presiding   Justice  Sample  delivered  the  opinion 
OF  THE  Court. 
This  suit  was  brought  in  the  name  of  the  people,  by  James 
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W.  Tuifts,  on  the  ofBcial  bond  of  W.  S.  Kirkpatrick,  as  a 
justice  of  the  peace,  for  an  alleged  failure  on  his  part,  as 
such  justice,  to  enter  on  his  docket,  as  required  by  the  chat- 
tel mortgage  law,  the  following  instrument,  whereb3%  it  is 
alleged,  said  Tuffts  lost  the  property  therein  described  : 

"  Wykes  &  Co.  to  James  W.  TufFts :  Know  all  men  by 
these  presents,  that  Wykes  &  Co.,  of  Tamaroa,  in  the  State 
of  Illinois,  are  justly  and  truly  indebted  unto  James  W. 
Tuflfts,  of  the  city  of  Boston,  in  the  Commonwealth  of  Mas- 
sachusetts, in  the  sum  of  four  hundred  thirty  (430)  dol- 
lars, as  evidenced  by  twenty-five  promissory  notes,  bearing 
date  the  twenty-eighth  daj'^  of  May  A.  D.  1894,  maturing  in 
amounts  and  times  as  follows : 

"  Twenty  dollars  per  month  from  June  28,  1894,  to  Sept. 
28,  1894,  incl.  Fifteen  dollars  per  month  from  Oct.  28, 
1894,  to  March  28,  1895,  incl.  Twenty  dollars  per  month 
from  April  28,  1895,  to  Sept.  28,  1895,  incl.  Fifteen  dol- 
lars per  month  from  Oct.  28,  1895,  to  May  2S,  1896,  incl. 
Twenty  dollars  June  28,  1896;  with  interest  at  six  per  cent 
from  date;  which  said  notes  were  given  by  us  for  certain 
soda  water  apparatus,  conditionally  purchased  of  the  said 
James  W.  Tuflfts,  and  now  at  our  place  of  business  in  Tam- 
aroa, and  which  is  more  particularly^  described  as 

''  One  10  I.  W.  R.  fancy  Siberian  Wachusett,  No.  829;  two 
10-gal.  steel  founts;  the  condition  of  said  purchase  being 
that  the  title  to  the  above  mentioned  property  should  not 
pass  to  us,  but  that  until  all  said  notes  are  paid  the  title  to 
the  aforesaid  property  should  remain  in  the  said  James  W. 
Tuflfts,  and  we  hereby  authorize  the  said  James  W.  Tuflfts  to 
appoint  an  agent  for  us  for  the  renewal  of  record  of  this 
contract,  if  renewal  should  be  required  by  law. 

Witness  our  hand  and  seal  this   the  eighteenth  day  of 

June,  A.  D.  1894. 

Wykes  &  Co.,         [Seal.] 

By  George  Wykes. 

"  State  of  Illinois,  ) 
Perry  Co.  f 

I,  W.  S.  Kirkpatrick,  a  justice  of  the  peace  in  the  town 

of  Tamaroa,  in  and   for  said  county,  do  hereby  certify 
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that  this  mortgage  was  duly  acknowledged  before  me  by 
the  above  named  Wykes  &  Co.,  the  mortgagors  therein 
named,  and  entered  by  me  this  ISth  day  of  June,  A.  D.  1894. 

W.  S.  Kirkpatrick,         [Seal.] 
Justice  of  the  Peace." 

The  notes  given  also  contained  this  provision  : 
"Nevertheless,  it  is  understood  and  agreed  by  and  between 

us  and  the  said  James  W.  Tuffts,  that  the  title  to  the  above 

• 

mentioned  property  does  not  pass  to  us,  and  that  until  all 

said  notes  are  paid  the  title  to  the  aforesaid  property  shall 

remain  in  the  said  James  W.  Tuffts,  who  shall  have  the  right, 

in  case  of  non-payment  at  maturity  of  either  of  said  notes, 

without  process  of  law,  to  enter  and  retake,  and  may  enter 

and  retake,   immediate  possession  of  the    said  property, 

wherever  it  may  be,  and  remove  the  same. 

Wykes  &  Co." 

The  justice  testified  he  did  nothing  with  the  instrument 
except  to  sign  his  name;  that  George  Wykes,  a  party  to  the 
instrument,  brought  it  to  him;  "he  was  in  right  smart  of  a 
hurry"  and  said, ''  I  have  an  instrument  here  I  want  you  to 
acknowledge.  1  didn't  pay  but  little  attention  to  it.  I 
couldn't  say  what  I  was  acknowledging  for  him.  He  said, 
"  I  will  be  in  with  it  again  soon."  He  took  it  away  with  him 
and  did  not  bring  it  back.  The  evidence  showed  the  prop- 
erty was  levied  upon  by  a  constable  on  an  execution  against 
Wykes  &  Co.  and  sold.  At  the  time  of  the  levy  the  prop- 
erty was  in  the  possession  of  an  agent  of  Tuffts,  the  same 
having  been  surrendered  bv  Wvkes  &  Co.  and  delivered, 
but  the  execution  was  a  lien  before  said  delivery. 

The  court  took  the  case  from  the  jury  by  an  instruction 
to  find  for  the  defendant,  on  the  ground  that  the  instrument 
was  not  a  chattel  mortgage,  as  claimed  by  appellant,  and 
therefore  the  appellee,  as  justice  of  the  peace,  was  not 
required  to  enter  it  on  his  docket.  The  correctness  of  that 
holding  is  challenged  by  this  appeal. 

The  instrument  recites  an  indebtedness  of  Wykes  &  Co. 
to  James  W.  Tuffts  of  $430,  as  evidenced  by  twenty- 
five  promissory  notes,  describing  them,  "given  for  certain 
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soda  water  apparatus,  conditionally  purehaaed  of  said  James 
W.  Tuffts,  and  now  at  our  (Wykes  &  Co.)  place  of  business 
in  Tamaroa,  *  *  *  the  condition  of  said  purchase  being 
that  the  title  to  the  above  mentioned  property  should  not 
pass  to  us,  but  until  all  said  notes  are  paid,  the  title  to  the 
aforesaid  property  should  remain  in  the  said  James  W. 
TuflFts."  This  instrument  must  be  construed  as  to  its  legal 
effect  between  the  parties,  so  far  as  this  suit  is  concerned, 
without  reference  to  its  effect  as  to  third  persons. 

The  appellant  contends  it  was  a  mortgage,  while  the 
appellee  insists,  1,  that  he  did  all  he  was  requested  to  do  by 
the  party  who  brought  the  instrument  to  him,  and  in  this 
he  is  sustained  by  the  evidence;  2,  that  the  property  had 
baen  surrendered  and  delivered  to  Tuflfts'  agent  before  the 
levy,  in  time  to  have  shipped  it  away;  3,  as  understood,  he 
claims  that,  as  between  the  parties,  the  title  did  not  pass, 
and  therefore  the  instrument  is  not  a  chattel  mortgage; 
4,  that  it  does  not  provide  Wykes  &  Co.,  the  alleged  mort- 
gagors, should  for  any  definite  time  have  or  retain  the  pos- 
ssssion  of  the  property,  as  provided  by  the  statute.  As 
between  the  parties,  the  title  did  not  pass  from  Tufifts  to 
W>^kes  &  Co.,  as  it  is  so  expressly  provided  by  the  instru- 
ment itself.  Such  a  contract,  as  between  the  parties,  is  legal 
and  enforceable.  Benjamin  on  Sales,  3d  Ed.,  Sec.  320,  and 
note  d.  On  page  291,  under  said  note,  the  Illinois  cases  are 
cited.  The  leading  case  is  that  of  Brundage  v.  Camp,  21 
111.  330,  which  holds,  citing  with  approval  Furness  v.  Howe, 
8  Wend.  256,  that,  as  between  the  parties,  the  title  does  not 
pass,  but  where  there  has  been  delivery  of  possession,  as  to 
third  persons,  the  title  reserved  is  not  protected.  Such  a 
contract  is  held  to  be  a  conditional  sale,  as  between  the 
parties,  in  Murch  v.  Wright,  46  111.  487.  A  vendor,  under 
such  a  contract,  may,  for  condition  broken,  replevy  the 
property  without  tendering  the  mone)^  paid.  Fairbanks  v. 
Malloy,  16  111.  App.  277.  By  taking  possession  before  the 
intervening  rights  of  third  persons  attach,  the  vendor  "  be- 
comes possessed  not  only  of  the  property,  but  the  title." 
Lucas  V.  Campbell,  88  111.  450. 
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Now  let  us  consider  what  are  the  essential  elements  of  a 
mortgage.  A  mortgage  is  a  conditional  sale  of  chattels,  and 
operates  to  transfer  the  legal  title  to  the  mortgagee,  to  be 
defeated  only  by  a  full  performance  of  the  condition.  Jones 
on  Chattel  Mortgages,  Sec.  1,  p.  1.  "  A  decisive  test  of  a 
legal  mortgage  of  personal  property  is  the  use  of  language 
which  makes  the  instrument  one  of  sale,  conveying  the  title 
of  the  property  of  the  creditor  conditionally."  Ibid,  Sec.  8. 
'^  An  instrument  whereby  title  is  to  pass  to  a  purchaser  on 
condition  of  his  paying  for  the  property,  although  it  be 
actually  delivered  to  the  purchaser,  is  a  conditional  sale, 
and  not  a  mortgage,"  citing  authority.  Ibid,  Sec.  9.  "  Thus, 
upon  the  sale  and  delivery  of  the  property,  the  vendee  gave 
to  the  vendor  a  writing:  acknowledging  he  had  received  the 
property  in  trust,  the  ownership  being  exclusively  vested  in 
the  vendor,  and  stating  that  upon  the  payment  of  a  certain 
sum,  the  ownership  should  then  vest  in  the  vendee.  The 
language  used  was  regarded  as  plainly  indicating  an  intent 
that  the  sale  and  delivery  should  not  divest  the  vendor's 
title  until  the  vendee  should  perform  the  condition  subse- 
quent; and  therefore  the  transaction  was  a  conditional 
sale;"  citing  Plummer  v.  Sl^irley,  16  Ind.  380,  which  holds 
the  instrument  was  not  a  mortgage. 

It  would  be  doing  violence  to  the  language  used  in  this 
instrument  repeatedly  affirming  that  the  title  did  not  pass 
to  the  vendee,  but  remained  in  vendor,  to  hold  that  it  did 
pass,  and  that  hi/  the  instrument  the  title  was  retransferred 
from  the  vendee,  Wykes  &  Co.,  to  Tuflfts.  In  Fleury  <fe  Co. 
v.  Tuflfts,  25  111.  App.  101,  the  same  defendant,  as  it  is 
assumed,  where  same  kind  of  property  was  sold,  and  note 
given,  with  reservation  of  title  in  vendor,  it  was  held  to  be 
a  conditional  sale.  That  is  understood  to  be  the  established 
doctrine  of  this  State  as  to  such  instruments;  and  herein 
the  courts  of  this  State  differ  with  the  courts  of  Colorado, 
which  hold  such  a  contract  does  not  create  a  conditional 
sale.  It  necessarily  follows,  from  the  authorities  cited,  that 
the  instrument  is  not  a  mortgage,  for  the  reason  that  no 
title  was  transferred  from  Wykes  &  Co.  to  Tuflfts,  the  cred- 
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iter,  which  is,  as  held  by  the  authorities,  the  decisive  test 
of  the  character  of  such  an  instrument. 

It  is  not  necessary  to  dwell  on  the  other  points  made  by 
appellee.  Suifice  it  to  say,  the  appellee  wajs  not  required 
by  law  to  enter  the  instrument  on  his  docket  as  a  chattel 
mortgage,  and,  in  the  absence  of  a  request,  in  no  event 
could  he  be  expected  to  know  the  parties  so  desired  it  to  be 
entered.  If  the  law  did  require  him  to  enter  it,  then  the 
fact  that  appellant  did  not  have  it  shipped  away  before 
levy  would  not  exonerate  him,  under  the  facts  in  this  case, 
showing  the  execution  was  a  lien  before  he  received  it. 

The  judgment  is  affirmed. 


Star  Elevator  Co.  y.  Albert  Carlson. 

1.  Master  and  Skrv akt— Voluntary  Choice  of  Dangerous  Mode  of 
Doing  Wo^'k, — When  a  servant  voluntarily  chooses  a  dangerous  mode 
of  performing  his  work,  when  a  safe  mode  is  open  to  him,  and  is  injured 
thereby,  he  can  not  recover. 

2.  Same — Limitations  on  the  Duty  of  Master  to  Keep  Machinery  in 
Jtepair.—When  a  master  has  furnished  machinery  tliat  is  suitable  for  the 
business,  both  as  to  material  and  construction,  to  a  servant  experienced 
in  the  use  of  the  machinery,  he  has  performed  his  duty,  and  before  he 
can  be  made  liable  for  injuries  received  by  the  servant,  notice  must 
be  brought  home  to  him  that  it  is  out  of  repair. 

Trespass  on  the  Case,  for  personal  injuries.  Error  to  the  City  Court 
of  East  St.  Louis;  the  Hon.  B.  H.  Canby,  Judge,  presiding.  Heard  in 
this  court  at  the  August  term,  1896.  Reversed  and  remanded.  Opin- 
ion filed  March  8,  1897. 

Enloe  &  Neustadt,  attorneys  for  plaintiff  in  error. 
CocKRELL  &  Cook,  attorneys  for  defendant  in  error. 

Mr.  Presiding  Justice  Sample  delivered  the  opinion 
OF  the  Court. 

This  suit  was  brought  by  defendant  in  error  to  recover 
damages  for  a  personal  injury,  alleged  to  be  caused  by  the 
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negligence  of  plaintiff  in  error  in  two  particulars :  1.  That 
a  sprocket  wheel  was  allowed  to  become  loose  and  out  of 
repair,  so  that  it  slipped  on  the  conveyer  shaft.  2.  That  the 
building  was  so  improperly  constructed,  without  sufficient 
windows  in  the  basement,  where  said  sprocket  wheel  and 
grain  conveyers  were  situated,  that  sufficient  light  was  not 
afforded  to  enable  the  one  operating  the  machinery  to 
handle  it  with  safetv.     The  defendant  in  error  recovered  a 

ft/ 

judgment,  from  which  this  writ  of  error  is  prosecuted. 

The  evidence  shows  the  defendant  in  error  was  an  experi- 
enced man  in  handling  such  machinery,  and  had  had  charge 
of  the  operation  of  this  elevator  for  about  two  years  prior 
to  the  time  of  his  last  employment,  which  was  three  weeks 
before  the  accident. 

On  the  day  of  the  accident  he  was  directed  to  start  the 
machinery  for  the  purpose  of  elevating  grain  into  the  bins, 
and  did  so.  In  a  short  time  he  discovered  that  the  grain 
conveyer,  situated  in  the  basement,  was  not  turning,  and 
he  went  there  to  see  what  was  the  trouble.  He  put  his 
hand  on,  or  into,  the  conveyer  in  such  a  manner,  and,  as  it 
happened,  just  at  the  time  when  the  conveyer  made  a  par- 
tial revolution,  so  that  the  third  finger  of  his  right  hand 
was  caught  by  the  flange  on  the  conveyer  and  crushed  so 
that  it  had  to  be  amputated. 

The  evidence  shows  the  machinery  was  in  a  reasonably 
safe  condition,  but  that  dust  and  chaff  had  settled  and  accu- 
mulated in  the  conveyer  so  as  to  choke  it.  When  that 
was  removed,  the  machinery  operated  properly.  The  evi- 
dence also  shows  that  the  sprocket  wheel  was  not  loose  and 
did  not  slip  on  the  shaft,  but  that  the  bevel  cog  wheel  on 
the  center  shaft,  working  on  the  bevel  cog  wheel  of  the 
main  shaft,  was  slipping  cogs,  caused  by  the  choking  of 
the  conveyer  on  main  shaft.  It  is  evident  that  the  main 
conveyer  would  not  have  made  a  partial  revolution  if 
the  sprocket  wheel  or  bevel  cog  wheels  had  been  loose  and 
slipping  on  their  shafts.  The  evidence  that  an  examination 
showed  they  were  tight  is  not  disputed.  Therefore,  clearly, 
the  only  trouble  was  the  accumulation  of  dirt  in  the  con- 
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veyer,  which  was  not  a  defect  in  the  machinery,  but  rather 
a  neglect  in  its  care.  The  machinery  was  in  the  care  of 
defendant  in  error  to  see  that  it  was  properly  oiled,  cleaned 
and,  in  such  respects,  in  proper  condition  for  operation. 

The  evidence  does  not  show  improper  construction  of  the 
basement  with  reference  to  the  light,  considering  its  situa- 
tion. Besides,  the  defendant  in  error  knew  a  lantern  was 
kept  at  the  elevator  for  the  purpose  of  use  in  the  basement. 
'*  Q.  Did  you  ever  use  it  in  the  basement  ?  A.  Yes,  sir. 
Q.  They  had  a  lantern  there  to  use,  didn't  they;  they  had 
a  lantern  there  for  you  to  use  ?  A.  Yes;  sir;  *  *  *  I 
never  took  it  down;  it  was  against  the  rules  of  the  insurance 
company.'*  There  is  no  evidence  any  one  prohibited  him 
from  using  it  in  the  basement,  but  there  is  evidence  to  show 
it  was  so  used.  There  were  two  windows  in  the  basement 
which  afforded  some  light.  It  is  well  known  that  base- 
ments are  not,  and  very  often  can  not  be,  as  well  lighted  as 
upper  rooms  in  a  building.  Plaintiff  in  error  was  well 
acquainted  with  the  situation,  and  if  he  did  not  want  to  take 
a  lantern  he  could  readily  have  stopped  the  machinery, 
which  was  in  his  exclusive  charge.  With  the  power  on,  he 
should  not  have  put  his  hand  on,  or  in,  or  about  the  conveyer, 
so  that  it  could  be  caught.  No  one  knew  so  well  as  he  that 
the  conveyer  was  liable  to  revolve.  He  evidently  was  work- 
ing to  get  the  dirt  and  dust  out  while  the  power  was  on.  **  Q. 
Do  you  know  what  condition  the  grain  conveyer  was  in — 
what  did  you  find  there  ?  A.  I  found  a  whole  lot  of  dust 
and  dirt.  Q.  That  was  in  the  box  where  this  auger  (con- 
veyer) worked  ?  A.  Yes,  sir."  Necessarily,  he  must  have 
placed  his  hand  so  that  a  flange  of  the  conveyer  caught  his 
finger.  It  is  idle  to  say  he  did  not,  for,  concededly,  the 
flange  struck  it.  He  did  this  when  he  knew,  being  in  entire 
charge  of  the  machinerN^  having  just  started  it,  that  the 
power  was  on  and  the  conveyer  was  liable  to  move,  w^hich 
it  did,  and  injured  him.  By  stopping  the  machinery,  he 
could  have  investigated  the  difficulty  and  removed  the 
accumulated  dirt  with  perfect  safety.  Where  a  servant 
chooses,  voluntarily,  a  dangerous  mode  Vjf  performing  the 
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work,  when  a  sure  mode  is  open  to  hira,  and  is  injured 
thereby,  the  law  is  well  settled  that  he  can  not  recover. 
C.  &  T.  R.  E.  Co.  V.  Simmons,  11  111.  App.  147-151;  and  see 
large  number  of  cases  there  cited.  St.  L.  Bolt  &*Iron  Co. 
V.  Brennan,  20  111.  App.  555. 

The  servant  must  exercise  judgment  and  care  in  such  mat- 
ters. Whittaker  v.  Coombs,  14  111.  App.  498;  Penn  Co.  v. 
Lynch,  90  111.  333.  As  to  one  experienced  in  the  use  of 
machinery,  when  the  master  has  furnished  machinery  that 
is  suitable  for  the  business,  both  as  to  materials  and  con- 
struction, he  has  performed  his  duty,  and  before  he  can  be 
made  liable,  notice  must  be  brought  home  to  him  that  it  is 
out  of  repair.  Richardson  v.  Cooper,  88  111.  270;  C.  &  A. 
R.  R.  Co.  V.  Bragonier,  119  111.  51. 

From  no  point  of  view  does  this  record  disclose  a  liabil- 
ity, and  therefore  the  judgment  is  reversed  without  remand- 
ing. 


John  Hobson  t.  James  M.  Tritt  et  al. 

1.  Non-residence— iiiflfTi^  to  Plead,  I^ot  Waived  by  Plea  Denying 
Liability.— 'Son-residents  of  a  county  were  sued  jointly  with  a  resident 
and  filed  pleas  denying  liability,  the  suit  was  dismissed  as  to  the  resident 
defendant  when  the  non-residents,  by  leave  of  court,  withdrew  their 
former  pleas  and  filed  a  plea  to  the  jurisdiction  on  the  ground  of  their 
non-residence :  Held,  that  by  the  action  of  the  plaintiff  in  dismissing 
as  to  the  resident  defendant  the  caete  was  taken  out  of  the  operation  of 
the  proviso  in  the  statute  and  brought  within  the  prohibition,  and  that 
the  plea  set  up  a  good  defense. 

Trover,  alleging  the  conversion  of  four  mules  and  other  property. 
Appeal  from  the  Circuit  Court  of  St.  Clair  County;  the  Hon.  Alonzo  S. 
WiLDERMAN,  Judge,  presiding.  Heard  in  this  court  at  the  August  term, 
1896.    Reversed  and  remanded.     Opinion  filed  March  8,  1897. 

John  G.  Irwin  and  E.  Breese  Glass,  attorneys  for  appel- 
lant. 

Wm.  Winkelmann  and  Jesse  M.  Freels,  attornevs  for 
appellees. 
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Mr.  Puksiding  Justice  Sample  delivered  tue  opinion 
OF  THE  Court. 

This  suit  involves  a  construction  of  Section  2  of  the  Prac- 
tice Act,"  which  provides :  "  It  shall  not  be  lawfnl  for  any 
plaintiff  to  sue  any  defendant  out  of  the  county  Avhere  the 
latter  resides  or  may  be  found,  except  in  local  actions,  and 
except  that  in  every  species  of  personal  actions  in  law  where 
there  is  more  than  one  defendant,  the  plaintiff  commencing 
his  action  where  either  of  them  resides,  may  have  this  writ 
or  writs  issued,  directed  to  any  county  or  counties  where 
the  other  defendant  or  either  of  them  may  be  found;  pro- 
vided, that  if  a  verdict  shall  not  be  found  or  judgment  ren- 
dered against  the  defendant  or  defenilants  resident  in  the 
county  where  the  action  is  commenced,  judgment  shall  not 
be  rendered  against  those  defendants  who  do  not  reside  in 
the  county,  unless  they  appear  and  defend  the  action." 

The  contention  is  principally  in  regard  to  the  proper  con- 
struction of  the  proviso,  which  for  better  analysis  may  be 
divided  into  three  parts:  1,  that  a  verdict  or  judgment 
must  be  entered  against  the  resident  defendant;  or,  2,  if  not, 
judgment  "shall  not  be  rendered  against  those  defendants '' 
who  are  non-residents;  3,  unless  they  appear  and  defend  the 
action.  The  idea  of  unity  and  finality  is  implied  in  the 
judgment  to  be  rendered,  both  as  to  the  resident  and  non- 
resident defendants;  that  is,  a  judgment  that  disposes  of 
the  entire  case  as  to  both  classes  of  defendants,  at  the  same 
time. 

In  other  words,  the  proviso  contemplates  that  the  resi- 
dent defendant  will  be  a  party  when  such  judgment  dis- 
posing of  the  entire  case  is  entered.  Otherwise,  how  could 
it  be  determined,  as  provided  by  that  proviso,  that  judgment 
should  or  should  not  be  rendered  against  such  resident  defendr 
ant.  Upon  that  determination,  either  for  or  against  the  resi- 
dent defendant,  depends,  under  that  proviso,  the  right  to 
enter  judgment  against  the  non-resident  defendants,  though 
they  have  plead  to  the  action. 

In  other  words,  the  verdict  (meaning  a  final  hearing)  or 
judgment  (likewise  in  same  connection  meaning  final  hear- 
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ing)  for  or  against  the  resident  defendant  is  a  prerequisite 
to  the  right,  at  the  same  \ime,  to  render  judgment  against 
the  non-resident  defendants,  though  having  appeared  and 
plead. 

That  proviso  does  not  contemplate  that  a  verdict  may  be 
found  or  a  judgment  rendered  for  or  against  the  resident 
defendant  at  one  time,  and  then,  that  a  verdict  may  be  found 
or  judgment  rendered  against  the  non-resident  defendants  at 
another  time,  if  they  have  plead  to  the  action.  But  that, 
if  the  non-resident  defendants  have  plead,  and  at  final  hear- 
ing, disposing  of  the  entire  case,  judgment  is  not  rendered 
against  the  resident  defendant,  judgment  may  be  rendered 
against  the  non-resident  defendants.  The  judgment  referred 
to  by  this  proviso  relates  to  the  final  judgment  on  hearing, 
as  to  the  resident  defendant,  just  as  clearly  as  it/loes  to  the 
non-resident  defendants.  The  idea  of  separate  judgments 
at  different  times,  by  dismissal  as  to  resident  defendant 
and  then  thereafter  a  trial  and  judgment  against  the  non- 
resident defendants,  if  they  have  plead  before  dismissal,  is 
not  implied.  Unity  of  time,  and  of  both  classes  of  defend- 
ants in  the  same  suit  when  the  judgment  is  rendered,  is 
implied,  notwithstanding  the  plea.  To  hold  that  the  words, 
"  unless  they  appear  and  defend  the  action,"  permits  the 
plaintiff  to  dismiss  the  suit  as  to  resident  defendant,  as  soon 
as  non-resident  defendants  file  their  plea,  and  then  proceed 
to  trial  against  them,  would  be  a  perversion  of  the  statute 
and  defeat  its  salutary  purpose. 

It  would  deprive  them  of  substantial  rights,  viz.,  the 
statutory  right  to  be  sued  in  the  county  of  their  residence, 
and  the  constitutional  right  to  defend  wherever  lawfully 
sued  without  by  such  defense  waiving  against  their  will  the 
statutory  right  as  to  the  county  of  suit.  A  defendant 
should  not  be  deprived  of  such  a  statutory  and  substantial 
right  against  his  will,  merely  by  the  exercise  of  his  consti- 
tutional right  of  filing  his  plea  in  defense  gf  the  action, 
which  was  all  he  could  do,  if  he  wanted  to  defend,  while 
the  resident  defendant  was  a  party  to  the  suit.  By  such  a 
practice  he  might  be  called  hundreds  of  miles  distant  from 
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his  county  to  defend  a  suit,  onl\^  to  find,  after  filing  his  plea 
in  defense  of  the  action,  in  the  exercise  of  his  constitutional 
right,  that  he  had  been  trapped.  A  construction  should 
not  be  given  to  this  statute  that  would  enable  plaintiffs  to 
indulge  in  such  a  practice  and  thereby  defeat  its  plain  pur- 
pose. The  plaintiff  in  such  a  suit  takes  the  chances  of 
obtainini;  judgment  against  the  resident  defendant,  if  the 
non-residents  do  not  appear  and  defend  the  action;  and  like- 
wise takes  the  chances  of  being  able  to  maintain  his  suit  on 
the  hearin<j:  of  his  evidence  until  determined  bv  final  verdict 
or  judgment  that  the  resident  defendant  is  or  is  not  liable, 
before  he  can  obtain  judgment  against  the  non-resident 
defendants,  though  they  appear  and  plead  to  the  action. 

The  Supreme  Court  has  uniformly  held,  and  with  empha- 
sis, that  the^  right  of  a  person  to  be  sued  in  the  county  of  his 
residence  is  not  only  a  statutory  but  a  substantial  right, 
Humphrey  v.  Phillips,  67  111.  Vy2\  Drake  v.  Drake,  83  III. 
526;  SafFord  v.  Sangamon  Ins.  Co.,  88  111.  296;  and  that  a 
plea  to  the  jurisdiction  of  the  court,  in  such  case,  is  a  meri- 
torious plea,  amendable  in  form  or  substance.  Diuke  case, 
supra;  M.  P.  Ry.  Co.  v.  McDermid,  91  111.  170. 

In  the  case  in  hand,  as  soon  as  plaintiff  dismissed  the  suit 
as  to  the  resident  defendant,  then  for  the  first  time  the  suit 
came  within  the  plain  prohibition  of  the  statute  and  the 
non-resident  defendants  withdrew,  by  leave  of  court,  their 
former  pleas  and  filed  a  plea  to  the  jurisdiction  on  the  ground 
of  their  non-residence,  to  which  the  court  sustained  a  demur- 
rer because  they  had  previously  filed  their  pleas,  which  rul- 
ing was  error.  By  the  action  of  the  plaintiff,  the  cause  was 
taken  out  of  the  operation  of  the  proviso  and  brought 
within  the  prohibition. 

The  plea  setting  up  the  statutory  right  was  filed  at  the 
Jfrsi  opportunity,  and  should  have  been  sustained.  Some 
technical  objections  are  made  to  this  plea  as  not  being  good 
under  the  technical  rules  applicable  to  the  common  law  plea 
of  abatement,  but,  as  has  been  held,  91  III.  170,  supra,  these 
rules  do  not  apply. 

It  is  urged  the  defendant  might  have  filed  this  plea  at  an 
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earlier  date.  This  is  a  mistake.  The  statutory  conditions, 
making  it  unlawful  for  the  plaintiff  to  sue  the  defendant  out 
of  the  county  of  his  residence,  or  where  he  might  be  found, 
did  not  ejcist  until  the  plaintiff  dismissed  the  suit  as  to  the 
resident  defendant.  It  is  not  necessary  for  the  court  to 
decide  whether  the  first  special  plea  set  up  a  good  defense 
in  law  or  not.  That  question  is  not  before  us,  as  the  plea 
was  withdrawn  by  leave  of  court,  when  the  suit  was  dis- 
missed as  to  the  resident  defendant. 
The  judgment  is  reversed  and  the  cause  remanded. 


Hastiu  E.  Buek^  Sheriff^  ete.^  t.  Thomas  J.  Mitchell. 

1.  Homesteads— JE7rror«  in  Judgment  by  Commisaionera  to  Assign^ 
Evidence  of  Undervaluation  to  Show  Fraud  in  Assigning. — The  mere 
fact  that  commissioners  appointed  by  a  sheriff  to  set  off  a  homestead 
may  have  erred  in  their  judgment  as  to  the  vaUie  of  the  property,  would 
not  justify  a  cx)urt  of  chancery  in  setting  aside  their  proceedings.  It  is 
proper,  however,  upon  the  question  of  fraud  to  show  that  the  property 
was  greatly  overvalued  by  the  commissioners. 

2.  Same — Commissioners  to  Assign  Should  be  Fairly  Chosen-'When 
Fraud  in  Appointment  of  may  he  Inferred. — The  law  contemplates 
the  selection  of  fair-minded,  disinterested  and  competent  men  to  act  as 
commissioners  to  set  off  homesteads,  and  if  a  sheriff,  in  his  zeal  to  collect 
a  judgment,  selects  one  maii  as  a  commissioner  who  is  dependent  on  him 
for  employment,  another  who  has  been  frequently  associated  with  the 
judgment  creditor  as  an  emploj'e,  and  a  third  whose  statements  impeach 
his  fairness,  and  these  men  place  an  excessive  valuation  upon  the  prop- 
erty, a  purpose  on  the  part  of  the  sheriff,  judgment  creditor  and  com- 
missioners to  make  the  judgment  debtor  pay  the  execulion  regardless  of 
his  homestead  rights  may  be  legitimately  inferred. 

3.  Fraud— How  Proven, — Questions  of  fraud  are  not  to  be  deter- 
mined solely  by  the  denials  and  conclusions  of  the  parties  interested,  but 
by  the  circumstances  and  the  words  and  acts  of  the  parties  at  the  time, 
whereby  the  mind  is  laid  bare  and  its  fraudulent  purpose  exposed. 

Bill,  for  an  injunction.  Appeal  from  the  Circuit  Court  of  Hamilton 
County;  the  Hon.  Edmund  D.  Youngblood.  Judge,  presiding.  Heard 
in  this  court  at  tlie  August  term,  1806.  Affiimed.  Opinion  filed  March 
8,  1897. 
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T.  M.  EcKLEY,  attorney  for  appellant. 
A.  M.  Wilson,  attorney  for  appellee. 

Mr.  Justick  Scofield  delivered  the  opinion  of  the  Court. 

Appellee  filed  a  bill  in  the  Circuit  Court  of  Hamilton 
county  to  enjoin  the  appellant,  who  was  sheriff,  from  sell- 
ing a  certain  tract  of  land  belonging  to  appellee,  under  an 
execution  issued  on  a  judgment  against  appellee  in  favor  of 
one  C.  G.  Cloud. 

Appellee  was  the  owner  of  fifty-five  acres  of  land,  on 
which  he,  with  his  family,  resided,  and  which  he  claimed 
as  his  homestead.  The  sheriff,  upon  receiving  the  execu- 
tion, appointed  Beard,  Wycough  and  Neal  as  commissioners 
under  the  statute,  to  appraise  the  land  and  to  set  off  appel- 
lee's homestead.  Thirty-five  acres  were  appraised  at  $1,000 
mad  set  off  to  appellee,  and  the  sheriff  levied  upon  the  other 
twenty  acres,  and  was  proceeding  to  sell  the  same  when 
the  bill  in  this  case  was  filed  to  enjoin  him  from  so  doing, 
on  the  ground  of  fraud  in  the  selection  and  proceedings  of 
the  commissioners. 

The  chancellor,  on  the  hearing,  set  aside  the  doings  of 
the  commissioners,  and  decreed  that  the  temporary  injunc- 
tion should  be  made  perpetual. 

The  mere  fact  that  the  commissioners  may  have  erred  in 
their  judgment  as  to  the  value  of  the  property  would  not 
justify  a  court  of  chancery  in  setting  aside  their  proceed- 
ings. It  is  proper,  however,  upon  the  question  of  fraud,  to 
show  that  the  property  has  been  greatly  overvalued  by  the 
commissioners.  Such  proof  has  been  made  in  this  case. 
The  evidencie  shows  quite  conclusively  that  the  land  is  not 
worth  more  than  fifteen  dollars  an  acre,  or  but  little  more 
than  $800  for  the  entire  tract,  while  the  part  set  off  to  appel- 
lee is  worth  less  than  $600. 

The  Constitution,  Art  IV,  Sec.  32,  provides  that  the  leg- 
islature shall  pass  liberal  homestead  and  exemption  laws. 
But  it  would  be  folly  for  the  legislature  to  obey  this  man- 
date of  our  organic  law,  if  the  courts  are  unable  to  maintain 
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the  homsstead  ri^ht  aorainst  the  unfairness  or  fraud  of 
avaricious  creditors,  or  the  excessive  zeal  of  officers  who 
seek  to  acquire  a  reputation  for  abilit}^  to  collect  judgments 
in  defiance  of  the  exemption  laws. 

The  fact  that  property  worth  not  more  than  $600  has 
been  valued  by  the  commissioners  at  $1,000  is  calculated 
to  arouse  suspicion,  and  to  call  for  a  careful  scrutiny  of  the 
transaction  for  circumstances  indicative  of  fraud. 

The  evidence  in  this  record  shows  that  Beard,  one  of  the 
commissioners,  was  the  jailor  of  Hamilton  county,  appointed 
as  such  by  appellant,  but  receiving  his  compensation  from 
the  county.  It  further  appears  that  Beard  and  the  sheriff 
were  on  very  friendly  terms,  and  that  Beard  was  frequently 
at  the  sheriff's  office. 

Neal,  another  of  the  commissioners,  had  been  an  employe 
of  Cloud,  the  judgment  creditor,  from  time  to  time  during 
the  two  or  three  years  preceding  the  appraisement  of  the 
property  in  question.  This  employment,  which  in  each 
instance  was  for  the  particular  transaction  only,  related  to 
the  sale  of  real  estate,  to  the  oversight  of  Cloud's  farm,  or 
to  any  other  work  in  which  Cloud  required  assistance. 
Cloud  seems  to  have  reposed  confidence  in  Neal  and  to  have 
acted  generally  on  that  gentleman's  judgment. 

When  Cloud  was  asked  on  the  trial  whether  or  not  he 
had  suggested  the  names  of  any  of  the  commissioners  to 
the  sheriff,  he  answered,  "  I  don't  thiiik  I  did."  He  admits, 
however,  that  on  the  day  before  the  appraisement  he  asked 
Neal  if  he  could  go  on  the  following  day,  and  that  he  under- 
stood, from  some  one,  who  were  going  as  commissioners. 

Appellee  testified  that  Wycough,  the  other  commissioner, 
told  him  that  they,  the  commissioners,  were  instructed  to 
set  off  twenty  acres  "  regardless  of  what  it  was  worth." 
This  conversation  was  so  closely  connected  with  the  ap- 
praisement as  to  be  admissible  as  part  of  the  res  gestae. 
Wycough  swore  that  he  did  not  make  such  a  statement. 
But  the  chancellor,  who  saw  the  witnesses,  had  a  better 
opportunity  to  judge  of  their  credibility  than  we  have  and 
we  are  disposed  to  abide  by  his  judgment. 
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Wycough  testified  that  he  said  to  appellee,  just  as  the 
a;)praisein8nt  was  completed,  "Mr.  Mitchell,  I  am  of  the 
same  opinion  I  was  before;  you  had  better  fix  this  thing  up; 
}^ou  have  got  too  much  property  and  land  to  keep  from 
])aying  that  debt."  This  statement  clearly  shows  that 
Wycough  had  formed  an  opinion  on  the  subject,  and  had 
probably  expressed  his  opinion,  on  some  former  occasion, 
and  was  determined  to  assist  the  officer  in  compelling  ap- 
pellee to  pay  the  judgment. 

In  another  part  of  the  conversation,  Wycough  asserted 
that  Cloud  was  "all  right."  Cloud  was  a  banker,  and 
Wycough  had  developed  from  the  larval  state  of  a  farmer 
into  the  chrysalis  state  of  a  money-lender,  and  each  of 
them  doubtless  looked  upon  the  other  with  favor. 

Questions  of  fraud  are  not  to  be  determined  solely  by  the 
denials  and  conclusions  of  the  parties  interested,  but  by  the 
circumstances,  by  the  words  and  acts  of  the  parties  at  the 
time,  whereby  the  mind  is  laid  bare  and  its  fraudulent  pur- 
pose exposed. 

It  is  not  necessary  to  hold  that  appellant  or  Cloud  actu- 
ally instructed  the  commissioners  to  defraud  appellee,  or 
that  the  commissioners  actually  agreed  to  do  this  nefarious 
act.  The  law  contemplates  the  selection  of  fair-minded, 
disinterested  and  competent  men  to  act  as  commissioners. 
If  the  sheriff,  in  his  zeal  to  return  an  execution  fully  satis- 
fied, selects  one  man  as  commissioner,  who  is  dependent 
upon  himself  for  his  position,  and  another  who  has  been 
frequently  associated  with  the  judgment  creditor  as  an 
employe,  and  another  whose  statements  impeach  his  fair- 
ness in  the  particular  transaction,  and  these  men  place  an 
excessive  valuation  upon  the  property  so  as  to  make  $600 
stand  for  $1,000,  these  are  facts  from  which  a  purpose  on 
the  part  of  sheriff,  judgment  creditor  and  commissioners  to 
make  the  judgment  debtor  pay  the  execution,  regardless  of 
his  homestead  rights,  may  be  legitimately  inferred. 

The  appraisement  in  the  case  is  tainted  with  fraud,  and, 
the  chancellor  did  right  in  nullifying  the  proceedings. 

The  decree  is  affirmed^ 
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Jane  McClary  v.  Lee  Warner. 

1.  Husband  and  WiFE—Liability  of  Husband  for  Support  of  Wife. 
— If  a  husband  fails  or  refuses  to  support  his  wife  and  children,  and  con- 
sgnts  to  their  living  with  and  being  supported  by  another  he  will  be 
liable  for  such  support. 

2.  Practice — Taking  the  Case  from  the  Jury. — Where  there  is  evi- 
dence on  which  in  the  eye  of  the  law  the  jury  can  reasonably  find  in 
favor  of  the  party  holding  the  affirmative,  it  must  be  left  to  them  to  de- 
termine its  weight  and  effect,  and  the  exclusion  of  such  evidence,  and 
the  instruction  of  the  jury  to  find  for  the  other  party,  is  error  requiring 
a  reversal  on  appeal. 

Attachment. — Appeal  from  the  Circuit  Court  of  Lawrence  County; 
the  Hon.  Edmund  D.  Younoblood,  Judge,  presiding.  Heard  in  this 
court  at  the  August  term,  1896.  Reversed  and  remanded.  Opinion  filed 
llarch  3,  1897. 

T.  B.  Huffman,  attorney  for  appellant. 

Huffman  &  Meseeve,  attorneys  for  appellee. 

Mb.  Justice  Green  delivered  the  opinion  of  the  Court 
Appellant  sued  out  a  writ  of  attachment  against  appellee, 
who  was  a  non-resident  of  this  State,  and  the  writ  was 
levied  upon  certain  real  estate,  as  his  property,  on  January 
15,  1896.  K)n  January  21,  1896,  appellant  filed  her  declara- 
tion in  assumpsit  against  appellee,  averring  he  was  indebted 
to  her  in  the  sum  of  f  2,000  for  board,  lodging,  care,  atten- 
tion, schooling  and  doctoring  of  the  wife  and  three  children 
of  appellant  for  the  space  of  seventy-five  months.  Pleas  of 
the  fijeneral  issue  and  of  the  statute  of  limitations  were  inter- 
posed, and  issue  was  joined  thereon.  A  trial  was  had  and 
after  plaintiff  had  introduced  all  of  her  evidence  to  the  jury, 
the  court,  on  the  motion  of  defendant,  instructed  the  jury 
to  find  a  verdict  for  the  defendant,  which  they  did.  Appel- 
lant filed  a  motion  to  set  aside  the  verdict,  and  for  a  new 
trial,  which  the  court  denied,  and  entered  judgment  against 
her  for  costs.  To  reverse  this  judgment,  this  appeal  is 
taken. 
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Among  the  errors  assigned  are :  That  the  court  erred  in 
sustaining  the  motion  to  instruct  the  jury  to  find  for  the 
defendant  under  the  evidence  submitted;  that  the  court 
erred  in  instructing  the  jury  to  find  a  verdict  for  the  defend- 
ant; that  the  court  erred  in  not  permitting  the  case  to  go 
to  the  jury  on  the  evidence  submitted. 

We  are  satisfied  from  an  examination  of  the  evidence  that 
the  errors  are  well  assigned,  and  the  jury  should  have  been 
permitted  to  find  a  verdict  from  the  evidence.  In  1889  ap- 
pellee left  Illinois  and  went  to  Montana,  where  he  has  ever 
since  resided.  His  wife  and  three  children  were  left  in  Illi- 
nois and  were  afterward  sent  out  to  him,  and  remained 
about  eighteen  months,  when  they  returned  to  the  house  of 
plaintiff,  but  not  by  reason  of  any  request  or  procurement 
of  plaintiflp.  Appellee,  so  far  as  the  evidence  shows,  fur- 
nished no  home,  nor  any  means  of  support,  for  his  wife  or 
children,  while  they  were  with  him;  and  since  they  have 
lived  with  appellant,  and  have  been  supported  by  her,  has 
known  and  consented  to  their  being  so  supported,  has  been 
requested  by  appellant  to  pay  for  such  support,  has  never 
denied  his  liability,  nor  taken,  nor  offered  to  take,  his  wife 
and  children  back.  A  letter  from  him,  in  reply  to  a  letter 
demanding  payment  for  the  support  of  his  wife  and  children 
tends  to  prove  his  acknowledgment  of  liability  therefor, 
and  a  promise  to  pay  the  same. 

All  these  facts  were  pertinent  to  the  issue,  and  should 
have  been  submitted  to  the  jury.  In  the  absence  of  any 
special  promise  of  a  husband  to  pay  for  the  board  and  lodg- 
ing of  his  wife,  living  apart  from  him,  to  a  third  person,  he 
"will  not  be  responsible  therefor  unless  she  was  living  sep- 
arate from  him  by  his  consent,  or  his  conduct  was  such 
as  to  justify  her  leaving  his  bed  and  board.  Schnuckle  v. 
Bierman,  89  111.  454. 

In  Wilson  v.  Bishop,  10  111.  App.  590,  which  was  an 
action  of  assumpsit  to  recover  for  board,  lodging  and  other 
necessaries  furnished  by  the  plaintiff  to  the  wife  and  infant 
child  of  the  defendant,  the  court  held  that,  although  a  hus- 
band is  not  liable  even  for  necessaries  furnished  his  wife 
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while  residing  apart  from  him  without  his  consent,  and 
without  good  cause,  yet  if  the  separation  is  caused  by 
improper  treatment  on  his  part,  such  as  would  justify  her 
in  leaving  him,  he  is  liable  for  her  necessary  support,  and 
it  is  a  proper  subject  for  the  jury  to  say  from  the  evidence 
whether  his  conduct  was  such  as  to  justify  the  wife  in 
refusing  to  live  with  him.  The  evidence  in  the  case  at  bar 
tended  to  prove  that  the  appellee  failed  and  refused  to  sup- 
port  his  wife  and  children,  and  that  he  consented  to  their 
living  with  and  being  supported  by  appellant.  In  Frazer  v» 
Howe,  106  111.  563,  it  was  held,  that  where  there  is  evidence 
on  which,  in  the  eye  of  the  law,  the  jury  can  reasonably 
find  in  favor  of  the  party  holding  the  affirmative,  it  must 
be  left  to  them  to  determine  its  weight  and  effect,  and  a 
motion  to  exclude  such  evidence  and  to  instruct  the  jury  to* 
find  for  the  other  party  ought  to  be  denied.  People  v.. 
People's  Ins.  Ex.,  18  K  E.  Rep.  774;  National  Syrup  Co. 
V.  Carlson,  40  N.  E.  Rep,  492;  C.  &  A.  R.  R.  Co.  v.  Hein- 
rich,  41  N.  E.  551;  New  York  Cent.  &  St.  Louis  Ry.  Co.  v. 
Luebeck,  54  111  App.  97,  are  also  in  point. 

The  court  erred  in  instructing  the  jury  to  find  for  the 
defendant,  and  the  judgment  is  reversed  and  the  cause  is 
remanded. 


00    22o 
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Otto  L.  Hallbeck  and  Oliver  8.  Stewart  v.  Alice  C. 

Stewart* 


1.  CJoNDiTiONAL  SxLE^ —Rights  of  the  Parties.— A.  contract  of  sale 
which  provides  that  the  title  to  the  property,  and  the  ownership  and  right 
of  possession  thereof,  shall  not  pass  to  the  vendee  until  the  purchase  price 
is  fully  paid,  and  that  the  vendor  may  take  possession  of  the  property 
whenever  he  shall  deem  himself  insecure,  is  a  conditional  sale,  the  title 
does  not  vest  in  the  vendee  until  the  conditions  of  the  contract  are  fully 
complied  with,  and  the  vendor  has  the  right,  as  between  the  parties,  to 
take  possession  of  the  property  in  accordance  with  the  terms  of  the  con- 
tract. 

2.  Samb— Widow  of  Vendee  Claiming  Award  Not  a  Third  Party,-- 

Vol.  LXIX  15 
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The  widow  of  the  vendee,  under  a  conditional  contract  of  sale,  attempt- 
ing to  collect  an  award,  is  not  a  third  party  to  the  contract  within  the 
meaning  of  the  law,  but  stands  in  her  husband's  place  and  can  not  lay 
claim  to  property  which  was  not  his.  If  the  husband  at  his  death  was 
not  the  owner  of  the  property,  his  death  will  not  give  the  widow  a  right 
to  claim  it  on  her  award. 

TroTer. — Appeal  from  the  Circuit  Court  of  Wabash  County;  the  Hon. 
Silas  Z.  Landes,  Judge,  presiding.  Heard  in  this  court  at  the  August 
term,  1896.     Reversed  and  remanded.    Opinion  filed  March  8,  1897. 

MuNDY  &  Obgan,  attorneys  for  appellant. 
Leeds  &  Kambet,  attorneys  for  appellee. 

Mr.  Justice  Scofield  delivered  the  opinion  of  the  Court. 

On  December  13,  1894,  appellant  Hallbeck  made  a  condi- 
tional sale  to  Edward  F.  Stewart  of  a  mounted  cvclone 
picket  and  lath  mill  for  the  consideration  of  $230  for  which 
the  purchaser  gave  three  notes  with  appellant  O.  S.  Stew- 
art, as  surety,  for  the  principal  sums  of  $100,  $75  and  $55, 
and  payable  respectively  in  sixty  days,  twelve  months  and 
fifteen  months  after  date.  Each  of  these  notes  provided 
that  the  title  to  the  machine  and  the  ownership  and  right 
of  possession  thereof  should  not  pass  until  the  note  and 
interest  thereon  should  be  paid  in  full,  and  that  the  payee 
should  have  full  power  to  declare  the  note  due,  before  matu- 
rity, and  to  take  possession  of  the  machine  whenever  he 
should  deem  himself  insecure,  and  to  sell  the  same  at  pub- 
lic or  private  sale,  applying  the  proceeds  thereof  to  the  pay- 
ment of  whatever  of  the  purchase  price  might  then  remain 
unpaid. 

This  was  a  conditional  sale,  and  the  title  to  the  property 
did  not  pass  to  the  vendee  until  the  conditions  of  the  sale 
-were  fully  complied  with,  and  the  vendor  had  the  right,  as 
between  the  parties,  to  take  possession  of  the  machine  in 
accordance  with  the  terras  of  the  contract.  Brundage  v. 
Camp,  21  III.  330;  Murch  v.  Wright,  46  Id.  487;  Lucas  v. 
Campbell,  88  Id.  447;  Latham  v.  Sumner,  89  Id.  233;  Fair- 
banks V.  Malloy,  16  Bradw.  277. 
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Undoubtedly  the  law  is  otherwise  as  to  hona  fide  credit- 
ors of,  or  purchasars  from,  the  vendee,  while  the  property 
is  still  in  his  possession,  as  is  shown  by  the  foregoing  author- 
ities, and  by  many  others  which  might  be  cited. 

The  question  in  this  case  is,  whether  or  not  appellee  is  a 
third  party  to  appellant  Hallbeck  within  the  meaning  of 
the  law. 

Edward  F.  Stewart  died  on  April  8,  1895.  An  adminis- 
trator of  his  estate  was  duly  appointed,  and  an  inventory, 
which  included  this  machine,  was  duly  filed.  Appellee,  the 
widow,  selected  this  machine,  appraised  at  $125,  as  part  of 
her  award,  and  took  possession  of  the  same.  There  was  not 
sufficient  property  to  satisfy  the  widow's  award.  Appel- 
lants thereupon  took  possession  of  the  machine,  without  the 
widow's  consent,  and  sold  the  same  at  public  sale  for  $50, 
and  credited  the  proceeds  on  one  of  the  notes.  The  first 
note  was  due  when  the  maker  died,  and  no  payment  was 
made  on  either  of  the  notes  either  before  or  after  the 
maker's  death. 

Appellee  brought  an  action  of  trover  against  appellants 
for  the  conversion  of  the  machine,  and  recovered  a  judg- 
ment against  them  for  $100,  which  was  about  the  value  of 
the  machine  at  the  time  of  the  alleged  conversion  thereof. 

Authorities  are  cited  by  appellee's  counsel  to  show  that 
the  widow  may  have  the  real  estate  of  her  deceased  husband 
sold  for  the  payment  of  her  award.  It  is  said,  therefore, 
that  appellee,  being  a  creditor  of  the  estate,  is  a  third  party 
and  as  such  can  hold  the  machine  against  her  husband's 
vendor. 

But  it  is  held  in  Sumner  v.  McKee,  89  111.  127,  that 
although  a  chattel  mortgage  becomes  void  as  to  third  per- 
sons if  the  mortgagee  does  not  take  possession  of  the  chat- 
tels upon  the  maturity  of  the  note,  yet  the  widow  of  a 
mortgagor  is  not  a  third  person  ^yithin  the  meaning  of  the 
law,  and  acquires  no  right  to  hold  the  chattels  on  her  award 
because  of  the  failure  of  the  mortgagee  to  take  possession 
of  the  property. 

The  principle  thus  announced  controls  the  decision  of  the 
case  at  bar.    The  widow  stands  in  her  husband's  place. 
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She  can  not  lay  claim  to  property  which  was  not  his.  If 
the  husband  at  his  death  was  not  the  owner  of  the  property 
his  death  does  not  confer  title  upon  him.  How  then  can 
the  property  be  held  by  the  widow  as  a  part  of  her  award, 
when  her  right  to  an  award  arises  by  reason  of,  and  there- 
fore after,  her  husband's  death  i 

Some  emphasis  is  placed  on  the  fact  that  appellants  did 
not  take  the  machine  until  after  appellee  had  selected  and 
taken  possession  of  the  same  as  a  part  of  her  award.  This 
fact  could  be  material  only  on  the  question  of  estoppel,  and 
the  evidence  in  this  case  does  not  justify  the  application  of 
the  doctrine  of  estoppel  against  the  appellants. 

The  judgment  is  reversed  and  the  cause  is  remanded. 


Jasper  Cipher  y.  McFall  &  Whittington. 

1.  Sureties— ilfay  be  Preferred  by  Failing  Debior.—A  debtor  may 
secure,  indemnify  or  otherwise  protect  his  surety  in  preference  to  other 
creditors.  A  siu'ety  stands  in  just  as  favorable  relation  to  the  right  of 
preference  as  any  other  creditor,  even  though  the  debt  is  not  due. 

Transcript,  from  a  justice  of  the  peace.  Appeal  from  the  County 
Court  of  Franklin  County;  the  Hon.  Robert  M.  Farthing,  Judge,  pre- 
siding. Heard  in  this  court  at  the  August  term,  1890.  Reversed  and 
remanded.    Opinion  filed  March  8,  1897. 

Flannigan  &  Patkb,  attorneys  for  appellant, 
Hart  &  Spillbr,  attorneys  for  appellees. 

Mr.  Presiding  Justice  Sample  delivered  the  opinion 
OF  THE  Court. 

The  facts  out  of  which  this  case  arose,  in  brief  are,  that 
John  W.  Cipher  sold  his  store  on  the  20th  day  of  August, 
1895,  to  William  Hudleson,  for  $468,  for  which  the  latter 
executed  his  notes,  four  of  them,  for  $50  each,  the  first  of 
said  four  notes  being  due  October  20,  1895,  and  the  others 
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falling  due  on  the  20th  of  November,  December  and  January 
following,  respectively;  the  fifth  note  falling  due  September, 
1896. 

Two  of  these  fifty  dollar  notes  were  assigned  by  John  W, 
to  Jasper  Cipher,  as  claimed,  the  latter  part  of  August,  or 
first  of  September,  1895,  in  consideration  of  $59,  which  it  is 
claimed  the  former  was  owing  the  latter,  and  to  enable  him 
to  pay  a  $50  note  due  to  Hamilton,  given  by  John  W.  Cipher, 
on  which  Jasper  was  surety.  The  assignee  received  and 
retained  possession  of  said  notes. 

On  the  24th  day  of  September,  1895,  appellee  obtained 
judgment  against  John  W.  Cipher  before  a  justice  of  the 
peace^  on  which  execution  was  issued  and  returned  ^^  no  prop- 
erty found,"  and  thereupon  garnishee  summons  was  issued 
and  served  on  William  Hudleson,  as  a  debtor  of  John  W. 
Cipher.  At  the  time  set  for  trial,  Jasper  Cipher,  the  appel- 
lant, appeared  and  claimed  to  be  the  owner  of  said  two  notes, 
whereupon  a  trial  was  had  on  said  issue  and  found  against 
the  claimant.  An  appeal  was  taken  to  the  County  Court, 
where  on  trial  a  like  result  followed,  from  which  this  appeal 
is  prosecuted. 

It  appears  from  the  evidence  that  the  Hamilton  note  was 
due  before  the  assignment  of  the  notes  to  appellant,  and 
Hamilton  had  demanded  payment.  It  also  appears  that 
appellant  paid  the  Hamilton  note,  on  which  lie  was  surety, 
but  not  until  after  the  commencement  of  this  suit.  The 
case  turns  or  depends  largely  on  this  transaction. 

The  court  below  held  that  if  the  Hamilton  note  was  not 
paid  by  Jasper  Cipher  until  after  the  assignment  of  the 
Hudleson  notes  to  him,  that  such  assignment  by  J.  W. 
Cipher,  in  consideration  that  Jasper  Cipher  was  to  after- 
ward pay  the  Hamilton  note,  was  void  as  to  the  creditors  of 
J.  W.  Cipher.  Appellee  here  insists  that  is  the  law,  and 
cites  Darst  v.  Bates  et  al.,  51  111.  439;  Stevens  v.  Hurlburt, 
25  111.  App.  125;  in  support  of  the  proposition.  In  this 
position  appellee  is  in  error  and  the  cases  cited  do  not  sus- 
tain him.  They  merely  hold  that  a  surety  can  not  maintain 
his  action  until  he  has  paid  the  debt  for  which  he  is  surety. 
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It  is  well  settled  law,  however,  that  a  debtor  may  secure, 
indemnify  or  otherwise  protect  his  surety  in  preference  to 
other  creditors.  Such  surety,  though  the  debt  is  not  due, 
stands  in  just  as  favorable  a  relation  to  the  right  of  prefer- 
ence as  any  other  creditor.  Morris  v.  Tillson,  81  111.  607; 
Welsch  V.  Werschem,  92  111.  115;  Wood  v.  Clark  et  al.,  121 
111.  359. 

The  case  of  Hulse  v.  Mershon,  125  111.  52,  and  Frank  v. 
King,  121  111.  250,  in  no  way  conflict  with  this  doctrine. 
In  the  latter  case  it  is  simply  held  that  as  between  husband 
and  wife,  where  a  preference  is  given,  the  proof  must  be 
clear  and  satisfactory  of  the  indebtedness,  not  that  it  is  due. 
This  language, "  clear  and  satisfactory,"  measures  the  degree 
and  character  of  proof  that  should  be  required,  but  it  is  not 
proper  to  incorporate  that  language  in  an  instruction. 
Bitter  v.  Saathoflf,  98  111.  266;  Bauchwitz  v.  Tyman,  11  111. 
App.  186.  The  other  case  simply  holds  that  a  debtor  in 
failing  circumstances  can  not  give  away  a  part  of  his  estate, 
as  against  other  creditors,  in  the  way  of  attorney's  fees  in 
a  note. 

This  case  was  tried  on  an  erroneous  theory  of  the  law, 
and  will  have  to  be  reversed  and  remanded,  and  it  is  so 
ordered. 


Henry  Smith  v.  The  J.  A.  Sommers  Mfg.  Co. 

1.  Husband  and  Wife— Trmisf era  of  Pi'ojyeiiy  Betiveen, — A  transfer 
of  property  from  a  husband  to  his  wife,  while  they  are  living  together 
as  such,  to  be  valid  as  to  third  persons,  must  be  in  writing,  acknowledged 
and  recorded  in  the  same  maimer  as  a  chattel  mortgage.  (Sec.  9, 
Chap.  68,  R.  S.) 

2.  Gifts — By  a  Husband  to  his  Wife.— A  gift  to  a  wife  from  her 
husband  to  the  injury  of  his  creditors  is  unlawful. 

Trial  of  the  Rights  of  Property.— Appeal  from  the  Circuit  Court  of 
Clay  County;  the  Hon.  Edmund  D.  Youngblood,  Judge,  presiding. 
Heard  in  this  court  at  the  August  term,  1890.  Affirmed.  Opinion  filed 
March  3,  1897. 
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R.  S.  C.  Eeaugh  and  Hoff  &  Hoff,  attorneys  for  appel- 
lant. 

Hagle  &  Shriner,  attorneys  for  appellee. 

Mr.  Presiding  J  ustice  Sample  delivered  the  opinion  of 
THE  Court. 

The  appellee  obtained  judgment  against  Edgar  A.  Med- 
ley, on  which  an  execution  was  issued  and  a  levy  made  on  a 
stock  of  goods.  On  the  8th  day  of  January,  1896,  Elizabeth 
C.  Medley  gave  the  sheriff  written  notice  that  she  was  the 
owner  of  said  entire  stock  of  goods  and  intended  to  prose- 
cute her  claim  to  the  same.  The  notice  was  signed  by  the 
claimant  by  her  attorney,  R.  S.  C.  Reaugh.  On  the  15th 
day  of  January,  1896,  Henry  Smith,  the  appellant,  by  the 
same  attorney,  gave  the  sheriff  written  notice*  that  he  was 
the  owner  of  said  goods,  except  such  part  as  belonged  to 
Elizabeth  C.  Medley,  and  that  he  intended  to  prosecute  his 
claim.  A  trial  was  had  in  the  Circuit  Court  on  the  latter 
claim,  and  a  verdict  and  judgment  resulted  in  favor  of  appel- 
lee, and  against  the  claimant,  from  which  this  appeal  is 
prosecuted. 

The  principal  contention  is  that  the  judgment  is  not  sup- 
ported by  the  evidence.  It  is  claimed  by  the  appellant  that 
he  sold  the  stock  of  goods  in  the  fall  of  1894,  to  Edgar  A. 
Medley,  his  son-in-law,  for  $1,600,  and  took  no  notes  or  secu- 
rity therefor;  that  some  money  was  paid  to  him  at  different 
times,  just  how  much  he  does  not  know;  that  in  the  spring 
of  1895,  a  fire  broke  out  in  the  building  in  which  the  stock 
was  kept,  which  damaged  the  stock,  not  a  great  deal,  how- 
ever, as  the  evidence  is  understood;  thereafter,  appellant 
claims,  about  the  last  of  May  or  first  of  June,  he  demanded* 
more  money  of  Medley,  which  he  not  being:  able  to  pay,  the 
stock  was,  by  some  arrangement,  transferred  to  pay  the  bal- 
ance due,  then  claimed  to  amount  to  over  $900;  that  there- 
upon he  claims  he  took  possession  for  a  time,  and  then  put 
his  daughter,  Mrs.  Medley,  into  possession,  who,  it  is  claimed, 
run  the  store,  and  kept  the  key  to  the  building  till  the  levy. 
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The  evidence  presents  a  peculiar  state  of  affairs.  In  the 
first  place,  after  the  levy,  Mrs.  Medley  claimed  the  entire 
stock,  and  gave  notice  to  that  effect.  The  evidence  is 
replete  with  her  statements,  which  she  admits  making,  as 
well  as  of  her  husband,  that  she  was  the  owner  of  the  goods. 
They  made  that  claim  to  the  sheriff  and  other  parties  with- 
out saying  that  appellant  had  any  interest.  They  claimed 
the  transfer  to  Mrs.  Medley  was  made  by  her  husband  in 
August,  1895.  There  is  no  claim  that  she  paid  any  money 
or  gave  any  notes,  or  that  she  had  any  money  or  property 
in  her  own  right  with  which  to  pay  for  the  goods.  The 
husband  was  being  hard  pressed  to  pay  his  debts.  He 
requested  the  sheriff  not  to  make  this  levy,  as  it  would 
bring  other  creditors  on  him,  and  in  any  event  to  give  him 
as  long  time  as  possible.  In  both  claimed  transfers  of  the 
stock  of  goods  to  Henry  Smith  and  Mrs.  Medley  there  is 
an  utter  absence  of  business  methods  in  the  transactions, 
and  as  to  keeping  account  of  how  much  was  paid  or  when 
paid.  Mrs.  Medley,  on  the  witness  stand,  in  effect,  claimed 
the  property  was  hers;  that  she  had  paid  her  father  nearly 
all  that  was  coming  to  him.  He  testified  to  the  same,  Avith- 
out  telling  when  or  how.  She  says  she  held  the  keys  until 
the  sheriff  came  and  demanded  them,  and  that  the  arrange- 
ment was,  "  I  was  to  pay  off  the  debt  that  Medley  owed 
my  father.  If  there  was  anything  left  the  store  was  to  Be 
mine."  The  most  that  can  be  made  out  of  this  tangle,  in 
which  these  parties  have  involved  themselves  is,  that  Edgar 
A.  Medley  was  involved  in  debt,  and  that  by  arrangement 
between  the  parties,  the  wife  was  to  run  the  store,  sell  goods 
and  pay  off  the  debt  of  the  claimant,  her  father,  which, 
according  to  the  testimony  of  both  of  them,  has  been  sub- 
stantially paid,  and  she  was  to  have  what  was  left.  Slie 
put  in  some  additional  stock,  so  as  to  keep  it  up,  as  she 
claims,  how  much  is  not  stated,  evidently  not  much.  No 
provision  was  made  as  to  the  other  creditors.  Was  this  a 
legal  and  lawful  transaction  as  to  them,  assuming  there  was 
an  open  transfer,  which  is  denied  by  appellees  ?  She  paid 
nothing  for  the  goods  to  her  husband,  nor  promised  to  pay 
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him  anything,  and  paid  nothing  on  the  debt  of  her  father 
to  her  father  except  out  of  money  received  from  the  sale  of 
the  stock.  There  was  no  writing  evidencing  a  sale  as  be- 
tween the  husband  and  wife  or  between  the  w^ife  and  her 
father.  If  she  assumed  to  get  title  from  her  husband,  then 
to  be  valid  as  to  third  persons,  as  they  were  living  together, 
su4jh  transfer  had  to  be  in  writing,  acknowledged  and 
i*ecorded  in  the  same  manner  as  a  chattel  mortgage.  Sec. 
9,  Chap.  88,  Hurd,  p.  807.  If  she  assumed  to  get  title  from 
her  father,  who  evidently  only  held  it  as  a  lien  to  pay  his 
debt,  then  the  mutual  arrangement  by  which  she  was  to 
have  the  surplus,  which  was  all  that  was  levied  upon,  as  the 
father's  debt  had  been  paid,  was  a  gift  on  the  part  of  the 
husband  to  the  injury  of  his  creditors,  and  was  unlawful. 
Mitchell  V.  Byrns,  67  111.  522;  Ilocket  v.  Bailey,  86  111.  74. 

If  the  transfer  of  the  title  to  Smith  was  to  secure  his 
debt,  and,  giving  the  transaction  the  most  favorable  view, 
more  than  this  was  not  intended,  then  the  transfer  of  the 
property  by  Smith  to  his  daughter,  under  the  arrangement 
that  she  was  to  have  the  surplus  on  payment  of  the  debt, 
which  debt,  in  fact,  has  been  paid,  though  no  formal  settle- 
ment has  been  made,  would  in  any  event  deprive  this  claim- 
ant of  any  right  to  the  property  as  against  creditors. 

Substantial  justice  has  been  done  in  this  case  and  the 
judgment  is  affirmed. 


Illinois  Central  Railroad  Company  r.  H,  H.  Batson^ 

Adm'r. 

1.  Instructions — Care  in  Running  Trains  Over  Hightoay  Crossings, 
— ^In  a  close  case,  upon  the  question  of  negligence  and  ordinary  care,  it 
is  error  to  instruct  the  jury  that  the  deceased,  in  approaching  and  cross- 
ing a  public  thoroughfare,  had  a  right  to  suppose  and  presume  that  a 
train  of  cars  passing  over  such  thoroughfare  would  be  run  with  caution 
and  due  regard  to  the  safety  of  persons  passing  along  the  same. 

Trespass  on  the  Case,  for  personal  injuries.  Appeal  from  the  Circuit 
Court  of  Jackson  County;  the  Hon.  Oliver  A.  Barker,  Judge,  presid- 


234  Appellate  Courts  op  Illinois. 

Vol.  69.]  I.  C.  R.  R.  Co.  v.  Batson. 

ing.    Heard  in  this  court   at  the  August  term,   1896.     Reversed  and 
remanded.     Opinion  filed  March  3,  1897. 

William  H.  Grekn,  attorney  for  appellant;  James  Fen- 
TBKS8,  of  counsel. 

A.  S.  Caldwell  and  R.  J.  McElvain,  attorneys  for 
appellee. 

Mr,  Justice  Scofield  delivered  the  opinion  of  the 
Court. 

Main  street  runs  east  and  west  in  Carbondale  and  is 
crossed  near  the  heart  of  the  city  by  appellant's  road,  which 
consists  of  three  tracks  at  that  point,  the  house  track,  the 
passing  track  and  the  main  track,  naming  them  in  order 
from  the  west.  Irvin  C.  Batson,  the  deceased,  an  active, 
intelligent  man,  sixty-three  years  of  age,  had  lived  in  Car- 
bondale for  many  years,  and  was  familiar  with  the  road  and 
its  surroundings  at  and  near  Main  street,  and  knew  that 
much  freight  was  handled  and  much  switching  done  by  the 
railroad  company  at  that  place. 

At  about  nine  o'clock  on  the  morning  of  June  5,  1895, 
Batson  had  occasion  to  pass  from  the  west  to  the  east  side 
of  the  tracks  on  Main  street.  The  local  freight,  which  had 
been  engaged  in  switching  cars,  was  backing  north  on  the 
passing  track  over  Main  street,  for  the  purpose  of  coupling 
to  the  caboose,  when  Batson  stepped  in  front  of  the  train 
and  was  run  over  and  killed.  The  train  when  backing  from 
the  south  was  in  full  view,  and  would  have  been  seen  by 
Batson  if  he  had  looked  in  that  direction.  Before  going 
upon  the  track  he  passed  others  who  were  standing  near 
the  track  and  whose  manner  was  such  as  to  indicate  that 
they  were  waiting  for  a  train  to  pass.  But  neither  the  atti- 
tude of  these  persons  nor  the  shouts  of  the  trainmen,  warn- 
ing him  of  his  danger,  sufficed  to  arrest  his  progress  or 
cause  him  to  look  up  and  down  the  track  for  approaching 
to  trains. 

The  reason  given  for  this  strange  conduct  is  that  a  long 
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freiglit  train  was  passing  south  on  the  main  track  at  the 
time,  and  that  Batson  was  watching  this  train  to  see  when 
the  caboose  would  clear  the  street.  In  answer  to  this,  it 
is  claimed  by  appellant  that  the  train  on  the  main  track 
had  cleared  the  street  before  appellant  stepped  upon  the 
passing  track. 

It  is  not  necessary  for  us  to  enter  into  the  discussion  of 
this  question,  however,  or  to  consider  the  evidence  in  the 
case  further  at  this  time.  Enough  has  been  said  to  show 
that  the  question  as  to  whether  or  not  Batson  was  in  the 
exercise  of  ordinary  care  when  he  was  killed  is  a  very 
close  one,  and  that  the  jury  should  have  been  accurately 
instructed  upon  this  important  branch  of  the  case.  Wabash, 
St.  L.  &  P.  Rv.  Co.  V.  Eector,  104  111.  29G.  See  also  I.  C. 
R.  R.  Co.  V.  Sanders,  58  III.  App.  117,  and  authorities  cited 
near  the  close  of  the  opinion. 

The  third  instruction,  given  at  the  request  of  appellee, 
tells  the  jury  that  if  Main  street  was  one  of  the  most  pub- 
lic thoroughfares  in  Carbondale,  Batson,  in  approaching  and 
crossing  the  tracks,  had  a  right  to  suppose  and  presume  that 
the  train  passing  over  said  street  would  be  run  with  caution 
and  with  due  regard  to  the  safety  of  persons  passing  along 
the  street.  If  this  is  the  law,  then  it  was  impossible  for 
Batson  to  be  guilty  of  negligence.  The  instruction  does 
not  contemplate  an  act  done  in  a  fit  of  abstraction,  or  under 
circumstances  sufficient  to  divert  the  attention  of  an  ordi- 
narily careful  person  from  impending  danger.  To  suppose 
or  to  presume  anything  is  to  think  of  it,  to  consider  it,  to 
make  up  one's  mind  on  the  subject.  If  Batson  had  the 
right  to  presume  that  there  was  no  danger,  then  he  was 
under  no  obligation  to  exercise  any  degree  of  care  whatever 
for  his  safety. 

But  appellant  is  not  liable  unless  Batson  was  himself  in 
the  exercise  of  ordinary  care  when  he  was  killed;  and  this 
does  not  depend  upon  a  right  to  presume  that  there  was  no 
danger,  but  upon  all  the  facts  and  circumstances  of  the  case 
which  tend  to  show  that  Batson  was  or  was  not  exercising 
that  degree  of  care  which  an  ordinarily  prudent  person,  siui- 
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ilarly  situated,  would  have  exercised.  C.  &  A.  E.  R.  Co. 
V.  Sanders,  154  111.  531. 

The  language  of  the  court  in  W.  St.  L.  &  P.  Ry.  Co.  v. 
Wallace,  110  111.  114,  is  especially  pertinent  in  this  connec- 
tion :  *^  In  this  case  both  parties  knew  that  the  place  where 
the  accident  occurred  was  more  than  usually  hazardous,  and, 
knowing  that  fact,  both  parties  were  under  the  duty  of 
using  more  caution  than  at  ordinary  crossings." 

For  the  error  pointed  out,  the  judgment  is  reversed  and 
the  cause  is  remanded. 


John  M.  Grieb  v.  Walter  M.  Caraker. 

1.  Fraudulent  Conveyances— Co?wideraiidn  —  O^^i^  Objects  in 
View,— Where  a  conveyance  is  made  to  hinder  and  delay  creditors,  it  is 
void  as  to  them,  whether  made  with  or  without  a  consideration,  and 
even  though  the  debtor  may  have  had  some  object  in  view  besides  the 
unlawful  one  in  making  the  conveyance. 

2.  Same — Conveyances  From  Father  to  Son.  —Where  a  conveyance 
of  property  by  a  father  to  Ills  son  is  made  by  one,  and  accepted  by  the 
other  with  the  deliberate  intention  of  hindering  and  delaying  the  fath- 
er's creditors,  the  son  can  not  hold  the  property  as  against  the  father's 
creditors,  even  though  he  may  have  o\>\igSLted  himself  to  pay  one  of  his 
father's  debts. 

Trial,  of  the  rights  of  property.  Appeal  from  the  Circuit  Court  of 
Marion  County;  the  Hon.  Joseph  P.  Robarts  Judge,  p]:06iding.  Heard 
in  this  court  at  ihe  August  term  1896.  Reversed  and  remanded.  Opin- 
ion filed  March  8,  1897. 

Karraker  &  LiNQLE.  attomevs  for  appellant. 
DoDD  &  PioKRELL,  attomcys  for  appellee. 

Mr.  Justice  Scofield  delivered  the  opinion  of  the  Court. 

The  controlling  facts  in  this  case  are  simple  and  are  easily 
stilted.  George  W.  Caraker  was  indebted  to  appellant  and 
other  creditors,  among  them  his  nephew,  Jacob  Caraker,  to 
whom  he  owed  $325,  which  was  secured  by  an  unrecorded 
chattel  mortgage. 


Fourth  District — August  Term,  1896.     237 

Qrieb  V.  Caraker. 

George  made  a  pretended  sale  of  about  $000  worth  of 
personal  property  to  his  minor  son  Walter,  the  appellee 
herein,  on  the  sole  consideration  that  Walter  should  pay 
the  amount  due  Jacob,  as  aforesaid,  for  which  Walter  had 
given  his  note  with  personal  security.  On  October  7,  Jacob, 
acting  as  the  amanuensis  of  William  Johnson,  wrote  a  let- 
ter to  George,  advising  him  to  go  if  he  intended  to  go,  but 
to  pay  Grieb  (the  appellant)  if  he  did  not  intend  to  go.  This 
letter  was  delivered  to  George  on  the  same  day.  On  Octo- 
ber 9th,  which  was  Monday,  George  gathered  together  the 
remainder  of  his  personal  effects,  and,  accompanied  by  his 
son  Walter,  who  was  an  unmarried  man  and  had  been  living 
with  his  father,  set  out  for  Missouri,  at  the  early  hour  of 
three  or  four  o'clock  in  the  morning.  This  sudden  migra- 
tion was  a  surprise  to  appellant  and  to  others  of  George's 
creditors,  who  proceeded  to  sue  out  writs  of  attachment  and 
to  cause  them  to  be  levied  on  the  property  left  behind.  On 
October  11th,  Walter,  who  had  returned  from  Missouri,  as- 
serted his  right  to  the  property,  claiming  that  he  had  bought 
it  in  the  month  of  September,  for  the  consideration  above 
mentioned.  However  this  may  be,  the  evidence  shows  con- 
clusively that  the  creditors  were  not  advised  of  any  change 
in  the  ownership  of  the  property,  either  by  a  transfer  of 
•the  possession  or  control  of  the  property,  or  otherwise,  prior 
to  the  commencement  of  the  attachment  suits. 

The  law  is  that  where  a  conveyance  is  made  to  hinder 
and  delay  creditors,  it  is  void  as  to  them  whether  made  with 
or  without  a  consideration,  and  even  though  the  debtor  may 
have  had  some  object  in  view  besides  the  unlawful  one  in 
making  the  conveyance.  Boies  v.  Henney,  32  III.  13(»; 
Reed  v.  Noxon,  48  Id.  823;  Weber  v.  Mick,  131  Id.  520; 
Fleming  v.  Hiob,  3  Bradw.  390;  Cowling  v.  Estes,  15  Id.  255; 
Thorne  v.  Crawford,  17  Id.  395. 

There  can  be  no  doubt  under  the  evidence  in  this  case 
that  the  conveyance  by  the  father  to  the  son  was  made  by 
the  one  and  accepted  by  the  other  with  the  deliberate  in- 
tention of  hindering  and  delaying  the  father's  creditors. 
This  being  true,  the  son  can  not  hold  the  property  as  against 
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t'le  father's  creditors,  even  though  he  may  have  obligated 
himself  to  pay  one  of  his  father's  debts,  amoanting  to  a  little 
more  than  half  of  the  value  of  the  property  claimed  by  vir- 
tue of  the  fraudulent  sale.  If  the  obligation  to  pay  a  just 
debt  validates  the  transaction,  then  every  fraudulent  sale 
can  be  made  lawful,  and  ten  thousand  dollars  worth  of 
property  can  be  put  beyond  the  reach  of  creditors  if  the 
grantee  will  bind  himself  to  pay  even  one  of  the  grantor's 
smallest  oblis^ations. 

When  this  case  was  before  us  on  a  former  occasion  we 
reversed  a  judgment  in  favor  of  the  claimant  on  the  ground 
of  error  in  the  instructions.  57  111.  App.  678.  We  reverse 
now  on  the  ground  that  the  verdict  is  manifestly  against 
the  weight  of  the  evidence. 

The  judgment  is  reversed  and  the  cause  is  remanded. 


Karl  D.  Lengfelder  v.  A.  K.  Smith. 

1.  Equity  Practice— iVo  Evidence  Necessary  to  Support  a  Decree 
Dismissing  a  Bill,— A.  decree  dismi&sing  a  biU  or  petition  needs  no  evi- 
dence to  support  it.  It  is  supported  by  the  absence  of  evidence,  since 
that  is  the  proper  decree  where  there  is  no  evidence  or  where  it  is  insuf- 
ficient to  aut]iorize  the  rehef  asked  for. 

2.  Appellate  Court  Practice — Exceptions  not  Taken  in  the  Court 
Below.— The  question  of  the  propriety  of  the  ruling  of  the  trial  court 
upon  a  motion  to  apportion  the  costs  can  not  be  raised  in  the  Appellate 
C  'ourt  when  no  exceptions  have  been  taken  to  such  ruling  in  the  court 
bolow. 

3.  Injunctions — Assessment  of  Damages  on  Dissolution. — The  court 
can  not  assess  damages  upon  the  dissolution  of  an  injunction  without 
evidence  supporting  such  assessment. 

Bill,  for  an  injunction.  Error  to  the  Circuit  Court  of  Jefferson 
County;  the  Hon.  Edmund  D.  Youngblood,  Judge,  presiding.  Heard 
iu  this  court  at  the  August  term,  1896.  Affirmed  in  part  and  reversed 
in  part.    Opinion  filed  March  3,  1897. 

Laird  &  Laird,  attorneys  for  plaintiff  in  error. 


Fourth  District — August  Term,  1896.      239 

*■■  —  ■ 

Lengfelder  v.  Smith, 

George  B.  Leonard,  attorney  for  defendant  in  error. 

Mr.  Justice  Green  delivered  the  opinion  of  the  Court. 

In  this  case  a  temporary  writ  of  injunction  was  granted,  ' 
on  the  application  of  plaintiff  in  error,  restraining  the 
defendant  in  error  and  his  attorneys,  solicitors,  agents  and 
servants,  from  removing,  tearing  down,  or  in  any  way  med- 
dling with  certain  fences.  An  answer  was  filed  to  com- 
plainant's bill  denying  all  the  material  allegations  thereof, 
and  after  several  continuances  at  the  instance  of  complain- 
ant, the  cause  was  heard  upon  the  bill  and  answer,  and 
proof  in  open  court. 

The  court  found  the  equity  of  the  cause  to  be  with  the 
defendant,  and  entered  an  order  that  the  cause  be  dismissed 
and  the  injunction  be  dissolved.  It  was  further  ordered 
that  the  defendant  recover  judgment  against  complainant  for 
$30  damages,  on  suggestion  of  defendant.  The  court  also 
overruled  complainant's  motion  to  apportion  costs,  but  no 
exception  was  taken  to  this  ruling,  and  hence  the  question 
of  its  propriety  is  not  presented.  It  is  contended  on 
behalf  of  plaintiff  in  error  that  there  is  no  evidence  in  the 
record  on  which  to  base  the  decree,  or  to  authorize  the  assess- 
ment of  damages;  that  the  only  reference  made  to  evidence 
is  the  statement  in  the  decree :  "  And  this  cause  coming  on 
I  to  be  heard  upon  the  bill  of  complaint  and  answer  of 
'  defendant,  proofs  being  heard  in  open  court,  the  court  finds," 

etc. 

A  decree  dismissing  a  bill  or  petition  needs  no  evidence 
to  support  it.  It  is  supported  by  the  absence  of  any  evidence, 
since  that  is  the  proper  decree  in  case  there  is  no  evidence, 
or  if  the  evidence  is  insufficient  to  authorize  the  relief 
prayed  for.  It  would  be  different  if  affirmative  relief  had 
been  granted.  Parsons  v.  Evans,  17  111.  238;  Culver  v.  Hide 
&  Leather  Bank,  78  111.  635;  First  Nat.  Bank  v.  Baker,  161 
111.  281.  No  reason  for  reversal  is  therefore  furnished  in 
this  case,  because  the  evidence  on  which  the  decree  is  based 
does  not  appear  in  the  record.  But  it  was  error  to  assess 
damages  without  hearing  evidence  authorizing  such  assess- 
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ment,  and  this  it  appears  the  court  did.  So  much  of  the 
decree  as  dissolved  the  injunction  and  dismissed  the  bill  is 
aflQirmed;  but  so  much  thereof  as  awarded  damac^es  is 
reversed  and  cause  remanded.  Hamilton  v.  Stewart,  69  III. 
330;  Steele  v.  Boone,  75  111.  457. 
Affirmed  in  part  and  reversed  in  part. 


Julia  D.  Bamsay  et  a1.  v.  Wm.  H.  H.  Nichols. 

^  1.  Mechanic's  Iark-^ Repairing  Separate  Tracts,  etc— A  party 
furnishing  labor  and  materials  in  repairing  separate  pieces  of  property, 
under  an  implied  contract  with  the  owner,  to  be  paid  therefor  as  much 
as  the  same  are  reasonably  worth,  becomes  entitled  to  a  lien  upon 
each  piece  of  property  for  the  amount  due  him  for  such  repairs  thereon, 
upon  filing  his  affidavit  with  a  just  and  true  statement  of  the  amount 
due  him,  as  requirtMl  by  the  statute. 

l[eehanic*8  Lien.— Error  to  Circuit  Court  of  Clinton  County;  the 
Hon.  Alonzo  S.  Wilderman,  Judge,  presiding.  Heard  in  this  court  at 
the  August  term,  1896.     Affirmed.    Opinion  filed  March  8, 1897. 

Statement  of  the  Case. 

Defendant  in  error  iBled  his  petition  for  mechanic's  lien 
in  the  Circuit  Court,  and  made  all  the  heire  at  law  and  the 
administrator  of  the  estate  of  Ruf us  N.  Ramsav  defendants. 
The  cause  was  heard  upon  answers  of  each  adult  defendant, 
and  the  answer  of  the  minor  defendant  by  her  guardian  ad 
litem,  to  which  answers  replication  was  filed,  and  upon  the 
issue  thus  made  the  evidence  was  heard  by  the  court  and  a 
decree  was  entered,  finding  that  the  court  had  jurisdiction 
of  the  parties  and  subject-matter  of  said  suit;  that  the  mat- 
ters stated  in  the  petition  are  true,  and  that  the  equities  are 
with  the  complainant;  that  he  is  a  mechanic,  viz.,  plasterer, 
paper  hanger  and  brick  mason;  that  on  or  about  April  16, 
1894,  Eufus  N.  Kamsay,  now  deceased,  at  that  time  and  on 
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divers  days  thereafter,  desired  petitioner  to  furnish  mate- 
rials and  labor  for  and  in  repairing  his  residence,  situate  on 
W.  J,  block  63,  Bruse's  1st  Add.  to  the  town  (now  city)  of 
Carlyle,  and  in  repairing  his  banking  house  and  store  build- 
ing, situate  on  lot  10,  block  40,  Middle  Town,  now  city  of 
Carlyle,  and  repairing  his  tenant  house,  situate  on  lot  9,  in 
block  32,  in  said  Middle  Town,  all  in  Clinton  county,  Illi- 
nois, by  papering,  laying  brick,  patching  and  furnishing 
materials  and  labor  thereon  in  repairing  said  houses  on  the 
premises  aforesaid,  then  owned  and  which  were  owned  at 
the  time  of  his  death,  by  said  Rufus  N.  Ramsay,  and  there- 
upon a  verbal  contract  was  entered  into  between  petitioner 
and  said  Ramsay,  to  furnish  materials  and  labor  in  papering, 
plastering,  cementing  and  patching  the  said  houses  on  said 
premises,  on  and  at  the  dates  specified  in  petitioner's  account 
of  such  labor  and  materials,  as  follows  : 

1894.    April  16.  To  labor,  patching,  materials,  hang- 

"  ing  paper  and  pump  repairs $21.00 

"        April  20.  To  cement  and  sand 1.50 

"        April  23.  To  labor  and  material,  repairing 

cellar 4.30 

"        May     9.  To  material,  brick,  sand  and  haul- 
ing for  privy  vault 6.50 

"        Oct.     8.  To  repairing  grajie  and  material ... .     1.00 

Total $34.30 

The  above  material  and  labor  was  furnished  and  used  on 
his  residence,  situate  on  W.  J,  block  63,  in  Bruse's  1st  Add. 
to  town  of  Carlyle,  111. 

May  12.    To  labor  and  material  and  repairing  tenant 

house $7.65 

May  14.    To  cleaning  out  well,  materials  and  labor 

on  same 8.75 

May  21.    To  putting  chain  pump  in  well 6.50 

Total $17.90 

The  last  above  materials  and  labor  were  furnished  and 
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used  on  tenant  bouse  situate  on  lot  9,  blk.  32,  in  Middle 
Town,  Carlyle,  111. 

Aug.  23.    To  labor  and  materials  on  bank  building.  .$59.50 
Oct.  20.     To  patching  on  store  room 65 


Total ....$60.15 

The  last  above  materials  and  labor  were  furnished  and 
used  on  bank  building,  situate  on  lot  10,  block  40,  Middle 
Town  of  Carlyle. 

And  it  was  further  agreed  by  said  Kamsay  that  he  would 
pay  petitioner  for  such  labor  and  materials  upon  said  build- 
ings as  much  as  the  same  were  reasonably  worth,  to  be  paid 
when  said  labor  and  materials  were  performed,  furnished 
and  completed,  and  petitioner  did  in  pursuance  of  said 
agreement  at  once  and  at  the  various  times,  as  mentioned  in 
his  said  account,  furnish  all  necessary  materials  and  labor 
for  the  proper  repair  of  said  buildings,  and  as  directed  by 
said  Eamsay;  that  said  items  of  said  account  are,  and  each 
of  them  is,  fairly  and  justly  set  down;  that  the  price  charged 
for  each  article  or  item  is  fair  and  treasonable;  that  said 
materials  so  used  in  said  buildings  were  of  good  quality,  and 
the  work  and  labor  done  thereon  was  in  a  good  workman- 
like manner;  that  said  buildings  were  fully  repaired  by 
petitioner  and  accepted  by  said  Ramsay;  that  $112.35  is 
now  due  petitioner  for  said  work  and  materials  on  said 
buildings,  which  sum  nor  any  part  thereof  has  been  paid 
petitioner;  that  petitioner  filed  his  affidavit  for  the  purpose 
of  creating  a  lien  against  said  premises  on  February  2, 
1895,  in  the  circuit  clerk's  office,  Clinton  Co.,  Illinois;  that 
said  Rufiis  N.  Ramsaj'^  died  intestate  Kovember  11,  1894, 
leaving  him  surviving  Julia  D.  Ramsay,  his  widow,  Effie 
Ramsay,  Edna  Ramsay,  and  E.  P.  Ramsay,  his  children  and 
only  heirs  at  law. 

Upon  these  findings  of  fact,  the  court  decreed  the  peti- 
tioner was  entitled  to  a  lien  for  $112.35  on  said  premises,  to 
wit :  $34.30  lien  on  W.  i,  blk.  63  Bruse's  1st  Add.  to  Town 
of  Carlyle;  $17.90  lien  on  lot  9,  B.  32  Middle  Town  of  Car- 
lyle; and  $60.15  lien  on  lot  10,  blk.  40,  Middle  Town  of 
Carlyle;  and  that  petitioner  have  a  lien  on  said  premises  for 


Fourth  District — August  Term,  1896.     243 

Ramsay  v.  Nichols. 

said  respective  sams,  with  five  per  cent  interest  thereon 
from  the  date  of  decree,  with  costs  of  suit,  to  be  paid  to  the 
petitioner  out  of  the  proceeds  of  the  sale  of  these  respective 
tracts  of  land,  when  sold  bv  the  administrator  of  the  estate 
of  Rufus  N.  Ramsay,  deceased,  under  a  former  decree  of 
this  court  for  the  sale  of  said  premises  and  other  lands  by 
said  administrator  to  pay  the  debts  against  said  estate. 

H.  V.  Murray  and  M.  P.  Murray,  attorneys  for  plaintiffs 
in  error. 

Jno.  J.  McGAFFioAN.and  J.  G.  Irwin,  attorneys  for  de- 
fendant in  error. 

Mr.  Justice  Grken  delivered  the  opinion  of  the  Court. 

We  have  examined  this  record,  and  it  fully  supports  the 
findings  of  facts  as  set  forth  in  the  foregoing  decree. 

Petitioner  furnished  labor  and  materials  in  repairing  on 
three  separate  pieces  of  property,  under  an  implied  con- 
tract with  Rufus  N.  Ramsay,  then  the  owner  thereof,  to  so 
furnish  said  materials  and  labor,  and  be  paid  therefor  the 
sum  such  materials  and  labor  were  reasonably  worth  when 
all  of  the  same  had  been  so  furnished  and  performed.  The 
first  labor  and  materials  were  furnished  on  April  16,  1894, 
and  the  last  on  October  26, 1894.  At  this  last  date  peti- 
tioner was  entitled  to  his  pay  therefor,  and,  as  a  mechanic, 
became  entitled  to  a  lien  upon  each  piece  of  said  pj*operty 
for  the  amount  due  him  for  so  repairing  thereon.  Within 
four  months  from  that  date,  viz.,  on  February  2,  1895,  peti- 
tioner filed  his  affidavit  with  a  just  and  true  statement  of 
the  amount  due  him  for  such  materials  furnished  and  labor 
performed.  The  aflBdavit  and  accompanying  account  were 
such  as  the  statute  required.  Hays  v.  Hammond  et  al.,  44 
N.  E.  Reporter,  422,  and  were  filed  with  the  circuit  clerk  in 
apt  time. 

The  court  properly  found  the  amount  which  petitioner 
proved  he  was  entitled  to  for  repairing  on  each  piece  of 
property,  and  decreed  a  lien  for  the  several  amounts  on 
each  of  said  pieces,  as  was  right  under  the  proof.  The 
decree  is  affirmed. 
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John  W.  Lewis  t.  The  People^  nse  of,  etc. 

1.  Appeals — In  Bastardy  Cases, — An  appeal  in  a  bastardy  proceed- 
ing lies  directly  to  the- Appellate  Court. 

Bastardy  Proceedings.-— Appeal  from  the  Circuit  Court  of  Jackson 
County;  the  Hon.  Oliver  A.  Harker,  Judge,  presiding.  Heard  in  this 
court  at  the  August  term,  1896.  Affirmed.  Opinion  filed  March  3, 
1897. 

Hill  &  Martin  and  R.  J.  McElv4in,  attorneys  for  appel- 
lant. 

E.  J.  Stephens  and  A.  B.  Garrett,  attorneys  for  appel- 
lee. 

Mr.  Presiding  Justice  Sample  delivered  the  opinion  of 
THE  Court. 

This  was  a  proceeding  in  the  County  Court,  under  the 
bastardy  act,  where  judgment  was  obtained  against  appel- 
lant, who  appealed  to  the  Circuit  Court,  where,  on  motion, 
the  appeal  was  dismissed  for  want  of  jurisdiction. 

The  appellant  relies  on  an  opinion  filed  in  the  Stivers 
case,  and  reported  in  the  N.  E.  Reporter,  Vol.  38,  p.  574, 
which  opinion,  however,  was  recalled,  as  evidenced  by 
another  opinion  in  same  case,  going  back  to  the  original 
doctrine  of  Lee  v.  People,  140  111.  536.  The  question  here 
involved  was  considered  by  this  court  in  Pemberton  v.  The 
People,  63  111.  App.  218,  where  it  was  held  an  appeal  in 
such  cases  did  not  lie  from  the  County  to  the  Circuit  Court. 

The  judgment  is  affirmed. 


St.  Louls^  B.  &  S.  By.  Co.  v.  Edward  G.  Biee. 

1.  Limftations— JVew?  Promise  by  a  Corporation, — A  new  promise  by 
one  having  authority  to  bind  a  corporation  generally  is  sufficient  to 
remove  the  bar  of  the  statute  of  limitations  as  to  such  corporation. 
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Assumpsit,  for  money  expended.  Appea.l  from  the  Circuit  Court  of 
St  Clair  County;  the  Hon.  Benjamin  R.  Burbouohs,  Judge,  presiding. 
Heard  in  this  court  at  the  August  term,  1896.  Affirmed*  Opinion  filed 
March  3,  1897. 

G.  A.  KoERNEB,  attorney  for  appellant. 
Edward  L.  Thomas,  attorney  for  appellee. 

Mr.  Justice  Scofield  delivered  the  opinion  of  the 
Court. 

The  evidence  in  this  case  is  conflicting  in  many  particu- 
lars, but  the  court,  trying  the  case  without  a  jury,  was 
justified  in  finding  the  facts  to  be  as  hereinafter  stated. 

In  1880  Charles  W.  Thomas  held  all  the  stock  of  the 
Belleville  City  Railway  Company,  except  a  very  few  shares 
which  had  been  taken  by  some  of  his  friends.  He  was  sec- 
retary of  the  company.  The  nature  and  conduct  of  the 
business  and  the  attendant  circumstances  show  that  Thomas, 
who  was  the  owner  of  about  490  of  the  500  shares  of  stock, 
was  authorized  to  act  for  the  company  generally,  and 
therefore  to  make  such  agreements  on  its  behalf  as  he  might 
deem  proper. 

Accordingly  Thomas  authorized  appellee  to  buy  a  certain 
right  of  way  for  the  company  for  $1,500,  and  promised 
appellee  for  the  company  that  the  latter  should  repay  him 
the  amount  so  advanced  whenever  the  charter  should  be 
utilized.  There  was  a  transfer  of  stock  to  appellee  under 
an  agreement  by  which  he  was  to  become  the  owner  of  the 
franchise  on  certain  conditions,  but  these  conditions  were 
not  fulfilled  and  the  stock  was  retransferred  by  him  to 
Thomas.  This  transaction  does  not  aflfect  the  liability  of 
the  company  to  pay  its  indebtedness  to  appellee  in  accord- 
ance with  the  agreement  above  mentioned. 

Appellee  paid  $1,500  for  the  right  of  way  and  caused  it 
to  be  deeded  to  the  company. 

The  only  assets  of  the  company  were  its  charter  and 
subscription  list,  no  part  of  the  stock  having  been  paid. 

Thirteen  years  passed  away,  and  Samuel  H.  Leatlie,  of 
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St.  Louis,  with  others,  decided  to  build  a  railroad  from  East 
St.  Louis  to  Belleville.  Leathe  was  the  leading  spirit  of  the 
enterprise,  and  was  induced  by  Thomas  to  act  under  the 
charter  of  the  said  company,  inasmuch  as  the  provisions  of 
the  charter  were  especially  liberal. 

He  was  informed  by  Thomas  that  the  J  1,500  due  appel- 
lee, and  $500  due  himself  must  be  paid  by  the  company, 
and  Leathe  acquiesced  in  this  requirement. 

At  the  beginning  of  the  negotiations,  when  Mr.  Leathe 
examined  the  charter  of  the  company  in  the  expectation  of 
becoming  a  purchaser  of  all  the  stock,  with  the  exception  of 
a  very  few  shares,  the  indebtedness  of  the  companj^  to  ap- 
pellee was  explained  to  him,  and  he  was  informed  that  if 
he  got  the  stock  the  company  must  pay  the  amount  due  ap- 
pellee without  interest.  Leathe  agreed  to  do  this.  Every- 
body connected  with  the  company  understood  the  matter 
thoroughly  at  the  time. 

Certain  meetings  of  the  stockholders  and  directors  were 
afterward  held  for  the  purpose  of  making  arrangements  for 
perfecting  the  transfer. 

In  contemplation  of  the  building  of  the  road  under  the 
new  management,  the  capital  stock  was  increased  to  5,000 
shares  of  $100  each,  and  the  issuance  of  bonds,  secured  by 
mortgage,  to  the  amount  of  $500,0U0,  for  the  purpose  of 
raising  money  to  build  the  road,  was  ordered. 

At  a  meeting  of  the  directors  held  on  March  25,  1893,  a 
call  of  one  hundred  per  cent  on  the  capital  stock  was  made, 
payable  on  or  before  May  1,  1893.  Thereupon  Leathe  ap- 
peared before  the  board  and  proposed  to  sell  and  convey  to 
the  company  certain  property  for  $4:99,500,  and  the  board 
accepted  this  proposition  on  certain  conditions,  and  ac- 
cepted his  deed  as  payment  of  the  call  on  his  4,995  shares, 
provided  he  would  float  the  bonds  of  the  company,  and  ac- 
count at  their  par  value  for  all  bonds  he  might  take  or  use 
in  paying  for  property  or  prior  indehtedness  of  the  company. 

The  evidence  shows  that  this  indebtedness  was  talked 
over  at  the  time  and  included  the  $1,500  due  appellee. 

Leathe  was  required  to  sign  and  did  sign  the  record  of 
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these  proceedings  for  the  purpose  of  showing  his  acceptance 
of  the  terms  of  the  transfer. 

Leathe  became  the  owner  of  4.995  of  the  5,000  shares  of 
stock,  and  at  a  meeting  of  the  stockholders  was  duly  chosen 
president.  Thomas  continued  to  act  as  secretary.  There 
were  seven  directors.  Waddock,  one  of  the  directors,  ten- 
dered his  resignation  to  Leathe  about  August  1st,  but  the 
resignation  was  not  acted  upon  or  accepted  by  the  board  till 
after  the  meeting  of  August  9th  and  11th,  and  he  was 
therefore  authorized  to  meet  with  the  board  as  one  of  the 
directors  at  those  meetings. 

Leathe  authorized  Thomas  to  call  a  meeting  of  the  direct- 
ors for  August  9th.  This  was  done,  and  a  quorum  was 
present  at  the  meeting,  but  the  board  adjourned  till  the 
11th  without  transacting  anj^  business,  and  notice  of  the  ad- 
journed meeting  was  given  to  the  other  directors. 

At  the  meeting  on  August  11th  a  resolution  was  passed 
directing  the  payment  of  $1,500  to  appellee,  as  previously 
agreed  upon. 

Thomas,  who  had  been  acting  for  appellee  all  this  time 
with  reference  to  his  claim,  immediately  notified  appellee  of 
this  resolution. 

Leathe  was  not  present  at  either  of  these  meetings,  and 
insists  that  they  were  not  lawfully  called. 

Afterward,  on  January  24,  1894,  appellee  called  on 
Leathe  and  demanded  payment  of  the  $1,500  due  him,  and 
Leathe  answered  that  the  company  would  pay  it  in  less  than 
two  months. 

The  evidence  on  many  of  these  questions  is  conflicting. 
The  backbone  of  appellant's  evidence  is  the  deposition  of 
Samuel  11.  Leathe,  and  that  of  appellee's  evidence  is  the  tes- 
timonv  of  Charles  W.  Thomas.  Leathe  testified  as  if  he  was 
trying  to  conceal  something,  while  Thomas  testified  fairly 
and  frankly.  The  trial  court  can  not  be  censured  for 
accepting  the  version  of  the  transactions  given  by  the  wit- 
ness Thomas. 

At  a  meeting  of  the  board,  on  August  26,  1893,  Leathe 
Caused  a  resolution  to  be  passed  rescinding  the  proceedings 
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of  the  meetings  of  August  9th  and  11th,  and  accepting 
Waddock's  resignation. 
From  the  foregoing  facts  it  is  clear  : 

1.  That  in  18130  the  Belleville  City  Railroad  Company 
became  indebted  to  appellee  in  the  sum  of  $1,500. 

2.  That  prior  to  1893,  appellee's  claim  was  barred  by  the 
statute  of  limitations. 

3.  That  the  series  of  transactions  in  1 893,  from  the  first 
conversation  between  Thomas  and  Leathe  to  the  resolution 
passed  at  the  meeting  of  the  board  on  August  11th,  shows 
beyond  question  a  new  promise  on  the  part  of  appellant  to 
pay  the  amount  due  appellee,  which  is  sufficient  to  remove 
the  bar  of  the  statute  of  limitations. 

4.  That  on  January  24,  1894,  Leathe,  who  owned  nearly 
all  of  the  stock,  and  was  the  corporation  for  all  practical 
purposes,  and  had  authority  to  bind  appellant  by  his  prom- 
ise on  its  behalf,  promised  appellee  that  appellant  would 
pay  his  demand  within  less  than  two  months,  which  prom- 
ise is  sufficient  to  remove  the  bar  of  the  statute  of  limita- 
tions. 

5.  That  the  resolutions  passed  on  August  11th,  which 
were  valid  when  made,  could  not  be  rescinded  by  the  action 
of  the  board  at  a  subsequent  meeting  so  as  to  affect  the 
rights  of  appellee. 

It  is  said,  however,  that,  even  if  appellant  promised  to 
pay  the  amount  sued  for  by  appellee,  yet  such  promise  was 
a  conditional  one,  and  was  to  the  effect  that  appellee  was 
to  be  paid  out  of  the  proceeds  of  the  sale  of  the  bonds,  and 
that. there  is  no  evidence  to  show  that  the  bonds  have  been 
sold. 

Without  conceding  that  the  promise  was  conditional,  it 
is  sufficient  to  say  that  there  is  an  abundance  of  evidence 
in  the  record  to  show  that  the  bonds  were  sold  two  years  at 
least  before  this  action  was  commenced. 

The  bonds  were  issued  in  1893,  and  were  placed  in  Leathe's 
hands  under  an  agreement  by  him  that  he  would  float  them 
and  account  for  the  proceeds.  In  the  same  year,  according 
to  the  uncontradicted  testimony  of  appellee,  and  the  con- 
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cession  of  counsel  for  appellant  in  his  brief,  the  road  was 
built  from  East  St.  Louis  to  Belleville.  It  may  be  fairly 
inferred  that,  inasmuch  as  the  road  could  not  be  built  with- 
out money,  and  appellant  had  no  resources  for  that  purpose 
except  money  to  be  obtained  by  the  sale  of  its  bonds,  the 
bonds  must  have  been  disposed  of  by  Leathe  during  the  year 
1S93,  before  the  road  was  constructed. 

If  this  was  not  the  fact,  Leathe  had  the  opportunity  to 
say  so  in  his  deposition  when  the  question  was  asked  him  by 
appellee's  counsel  on  cross-examination,  and  he  refused  to 
answer,  under  the  advice  of  appellant's  counsel,  on  the 
ground  that  the  question  was  irrelevant. 

We  hold  that  the  record  shows  that  the  bonds  were  sold 
in  1893,  and  the  condition  upon  which  the  payment  to  appel- 
lee by  appellant  was  to  be  made  was  thereby  fulfilled;  also 
that  the  promise  made  on  January  24,  1894,  was  uncondi- 
tional. 

It  is  further  urged  that  there  is  no  evidence  to  connect 
appellant  with  the  Belleville  City  Railway  Company. 
Appellant  proved  b}'  Samuel  H.  Leathe  that  after  he  had 
become  a  stockholder,  the  name  of  the  company  was  changed 
from  the  Belleville  City  Railway  Company  to  the  St.  Louis, 
Belleville  &  Southern  Railway  Company,  and  appellant  will 
not  be  permitted  to  assert  now  that  the  testimony  of  its 
witness  is  untrue  or  incompetent. 

It  is  assi«:ned  for  error  that  the  court  erred  in  holding: 
and  refusing  certain  propositions  of  law,  but  this  assign- 
ment will  be  treated  as  having  been  waived,  for  the  reason 
that  counsel  for  appellant  has  not  pointed  out  in  his  brief 
or  argument  filed  herein  any  objections  to  the  rulings  of 
the  court  on  the  propositions  of  law. 

The  judgment  is  affirmed. 


E.  M,  Terhune  t.  Robert  Weston  et  aL 

1.  Appellate  Court  Practice— 3foton»  to  Strike  Affidavits  From 
the  Files. — A  party  can  not  raise  for  the  first  time,  in  the  Appellate 
Court,  the  question  that  an  affidavit  of  claim  in  the  court  below  was  filed 
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without  leave  or  not  filed  in  time.    A  motion  should  have  been  made  in 
the  court  balow  to  strike  the  same  from  the  files. 

Assanipsit,  on  a  promissory  note.  Appeal  from  the  County  Court  of 
Franklin  Cjiinty;  the  Hon.  VV.  F.  Dillon,  Judge,  presiding.  Heard  in 
this  court  at  the  August  term,  1806.  Reversed  and  remanded.  Opinion 
filed  March  3,  1897. 

A.  C.  Tkrhune,  attorney  for  appellant. 
C.  11.  Layman,  attorney  for  appellees. 

Mr.  Justice  Scofield  delivered  the  opinion'  of  the 
Court. 

When  appellant,  by  leave  of  court,  filed  his  amended  decla- 
ration, he  filed  therewith  an  affidavit  of  claim.  No  motion 
was  made  to  strike  the  affidavit  from  the  files.  Ajipel- 
lee  afterward  filed  a  plea  without  filing  an  affidavit  of 
merits.  Appellant  made  a  motion  to  strike  the  plea  from 
the  files.  The  motion  should  have  been  sustained.  The 
court  had  the  power  to  allow  an  affidavit  of  claim  to  be  filed 
with  the  amended  declaration  (Spradling  v.  Russell,  100  III. 
522),  and  if  appellees  desired  to  raise  the  question  that  the 
affidavit  was  filed  without  leave,  or  not  in  time,  they  should 
have  made  a  motion  to  strike  the  same  from  the  files.  No 
such  motion  having  been  made,  the  right  to  file  the  affidavit 
of  claim  stands  unchallenged,  and  the  plea  should  have  been 
stricken  from  the  files. 

Mc Williams  v.  Richland,  16  Bradw.  333,  is  not  in  conflict 
with  this  ruling.  In  that  case  the  plaintiff  did  not  move  to 
strike  the  plea  from  the  files,  but  took  issue  thereon,  and 
the  court  held  that  the  right  to  require  the  filing  of  an  affi- 
davit of  merits  could  not  be  afterward  asserted. 

Under  the  provisions  of  the  note  sued  on,  appellant  had 
the  right  to  recov^er  a  reasonable  attorney's  fee,  and  the 
court  erred  in  disallowing  the  same. 

Appellees  can  not  take  advantage  of  the  alleged  errors  in 
the  rulings  against  them  for  the  reason  that  they  have 
assigned  po  cross-errors. 

The  judgment  is  reversed  and  the  cause  is  remanded. 
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Josiah  H.  Mannen  t.  Payne  &  Johnson^  for  the  use 

of,  etc. 

1.  Appellate  CJourt  Practice — Propositions  of  Law.  —No  questions 
of  law  properly  arise  on  appeal  unless  propositions  of  law  have  been 
submitted  to  the  trial  court 

Assampsit,  breach  of  contract.  Appeal  from  the  County  Court  of 
Jefferson  County;  the  Hon.  William  T.  Bonham,  Judge,  presiding. 
Heard  in  this  court  at  the  August  term,  1896.  Afilrmed.  Opinion  filed 
March  8,  1897. 

George  B.  Leonard,  attorney  for  appellant. 
Albert  Watson,  attorney  for  appellee. 

Mr.  Justice  Green  delivered  thr  opinion  of  the  Court. 

This  suit  was  brought  agai-nst  appellant  for  the  use  afore- 
said, to  recover  for  the  breach  of  a  contract  in  writing,  exe- 
cuted and  delivered  by  appellant  to  Payne  &  Johnson, 
whereby  appellant  sold  to  them  35,000  choice  brick  for  the 
consideration  of  receipting  a  store  account  due  them  from 
one  Dixon,  and  their  note  payable  to  the  order  of  appellant 
for  $100.  The  store  account  was  satisfied  and  the  note  was 
sold  by  appellant  before  maturity.  The  cause  was  tried  by 
the  court,  a  jury  being  waved  by  the  parties,  and  the  court 
found  for  plaintiffs,  for  the  use  of  Johnson,  and  assessed  the 
damages  at  $29,70,  for  which  sum  and  the  costs  judgment 
was  entered. 

No  propositions  of  law  were  submitted  and  the  only  ques- 
tion for  the  court  to  determine  was,  whether  or  not  appel- 
lant had  fulfilled  his  contract  by  furnishing  the  amount  of 
brick  he  had  agreed  to  furnish.  .  The  evidence  justified  the 
court  in  finding  that  he  had  not,  and  that  by  reason  of  such 
breach  plaintiffs  were  damaged  to  the  amount  recovered. 
The  judgment  is  affirmed. 
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f89  ^sl         Joseph  Choisser  t.  Miles  K.  Yonng,  Receiver,  etc. 

09    2^1 

'90_588  1.  Building  and  Loan  Associations— Aforfgaflpc  Indebtedness  Not 
to  he  Reduced  by  Premiums. — In  a  suit  to  foreclose  a  mortgage  by  an 
insolvent  building  and  loan  association,  the  defendant  is  not  entitled 
to  have  his  mortgage  indebtedness  reduced  by  deducting  therefrom  the 
premiums  paid  by  him  to  such  association  for  his  loan  and  legal  interest 
tliereon. 

2.  Same — Borrowing  Members — No  Right  to  Witfidraw  Premiums, — 
A  borrowing  member  of  a  building  and  loan  association  assumes,  with 
other  stockliolders,  all  the  risks  incident  to  such  relation,  and  when  the 
association  becomes  insolvent,  he  has  no  more  right  to  withdraw  from 
its  assets  premiums  paid  in  by  him  than  other  stockholders  have  to 
withdraw  the  payments  made  by  them  of  installments,  interest  and 
premiums. 

Bill,  to  foreclose  a  mortgage.  Error  to  the  Circuit  Ck)urt  of  Saline 
County;  the  Hon.  Alonzo  K.  Vickers,  Judge,  presiding.  Heard  in  tliis 
CDurt  at  the  August  term,  1896.    Affirmed.     Opinion  filed  March  3, 1897. 

Statp:ment  of  the  Case. 

This  was  a  bill  filed  by  Miles  K.  Young,  receiver  of  the 
Illinois  Building  and  Loan  Association  of  Bloomington, 
Illinois,  to  foreclose  two  mortgages  given  by  said  Joseph 
Choisser  to  said  association,  to  secure  two  loans  made  to 
him  by  the  association,  one  of  which  loans  was  $700  and 
the  other  $300.  The  answer  admits  the  incorporation  of 
the  association,  its  continuance  to  do  business  until  October 
2,  1894r,  and  its  constitution  and  by  laws  as  alleged;  admits 
the  two  sums  of  money — $700  and  $300 — were  borrowed  of 
said  association,  as  alleged  by  appellant,  and  that  he  gave 
his  money,  bonds  and  mortgages  to  secure  such  indebted- 
ness as  alledged;  admits  that  complainant  is  the  lawfully 
appointed  and  qualified  receiver  of  said  association  as 
alleged;  admits  that  a  certain  sum  of  money  is  now  due 
from  appellant  to  said  association,  but  alleges  the  amount 
so  due  is  much  less  than  the  sum  claimed  in  said  bill;  alleges 
that  defendant,  from  the  time  of  joining  said  association 
and  from  the  time  of  his  obtaining  the  said  two  loans,  has 


Fourth  District — August  Term,  1896.     253 

Choisser  v.  Young. 

kept  and  performed  all  the  terras  and  conditions  of  his  two 
money  bonds  and  two  mortgages,  and  that  from  and  after 
the  date  of  said  two  loans  he  paid  to  said  association  all 
the  interest,  all  the  premiums  upon  said  two  loans,  all  quar- 
terly dues,  kept  the  mortgaged  property  in  good  repair, 
paid  all  taxes,  kept  said  premises  well  insured,  and  on  Octo- 
ber 2,  1894,  had  kept  and  performed  all  promises  in  accord- 
ance with  the  terras  of  his  two  money  bonds  and  mortgages; 
that  while  he  bid  eighty  percent  premiura  upon  the  sura  so 
borrowed  of  said  association,  the  privilege  of  obtaining  said 
loan  was  not  the  sole  consideration  for  such  premium,  but 
the  manner  in  which  he  was  allowed  to  repay  the  same 
was  a  material  and  important  part  of  the  consideration  for 
which  said  premiura  was  bid;  that  defendant  is  entitled  to 
have  credited  upon  said  loan  of  $1,000,  the  preraiums  paid 
by  him  between  November  9,  1892,  and  October  2,  1894, 
and  interest  on  such  monthly  preraiuras  up  to  said  last  men- 
tioned date,  amounting  in  all  to  $350,  and  that  the  true 
amount  of  defendant's  indebtedness  is  $650,  with  five  per 
cant  interest  thereon  from  October  2,  1894;  that  prior  to 
the  beginning  of  this  suit  defendant  offered  to  pay  com- 
plainant the  full  sum  so  borrowed  by  him  from  said  associa- 
tion, with  five  per  cent  interest  after  October  2,  1894,  less 
the  amount  of  the  preraiuras  paid  by  defendant,  with  inter- 
est thereon  frora  the  tirae  they  were  paid,  up  to  October  2, 
1894,  but  said  receiver  alway^s  refused  to  accept  any  sum  in 
settlement  less  than  $1,000,  with  interest  thereon  at  five 
per  cent  frora  and  after  October  2,  1894.  The  answer  then 
asks  for  an  accounting,  ^vherein  defendant  be  charged  with 
the  sums  borrowed,  with  six  percent  interest  from  the  dates 
upon  which  they  were  borrowed  up  to  October  2,  1894,  and 
that  he  may  be  credited  with  the  monthly  preraiuras  of 
$7.78,  which  were  paid  on  the  first  loan  of  $700,  and  with 
the  raonthly  preraiuras  of  $3.34  each,  which  were  paid  on 
the  second  loan  of  $300,  and  five  per  cent  thereon  frora  the 
date  of  each  of  said  payraents,  and  with  the  interest  paid 
on  said  loans  up  to  October  2,  1894,  and  when  such  divers 
suras  have  been  charged  and  credited  to  defendant,  and  the 
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balance  due  from  him  ascertained,  that  such  balance  be 
decreed  to  be  the  true  amount  due,  and  shall  be  received  by 
complainant  in  full  satisfaction  of  all  defendant's  former 
indebtedness  to  said  association,  and  if  such  amount,  when 
ascertained,  be  not  greater  than  the  amount  tendered  before 
the  commencement  of  this  suit  by  defendant  to  complainant, 
that  this  suit  be  dismissed  and  defendant  be  decreed  to 
recover  his  costs. 

This  answer  was  held  to  be  not  sufficient  in  law  or  equity, 
to  which  ruling  defendant  then  and  there  excepted. 
Defendant  failed  to  plead  or  answer  further,  and  the  court 
found  for  complainant  and  against  defendant,  and  that 
defendant  is  not  entitled  to  have  his  indebtedness  credited 
with  any  premiums  paid  by  him,  and  that  complainant  is 
entitled  to  recover  the  full  amount  of  monev  so  borrowed 
by  defendant,  with  five  per  pent  interest  thereon  from 
October  2,  1894;  that  defendant  was  not  in  default  in  the 
payment  of  installments,  or  interest,  or  premiums,  at  the 
time  said  association  went  into  the  hands  of  the  receiver, 
and  that  defendant  is  not  liable  for  a  solicitor's  fee.  The 
cause  was  referred  to  the  master  to  take  and  report  the 
proof  and  findings,  and  his  report  was  filed  and  by  the  court 
approved. 

The  report  finds  upon  the  evidence  submitted  that  all  the 
material  allegations  of  the  bill  are  true;  that  the  amount 
due  complainant  from  defendant  is  $1,000  principal,  and 
interest  at  five  per  cent  thereon  from  October  2,  189*,  be- 
ing the  sum  of  $73.25,  and  that  complainant  is  entitled  to 
have  a  receiver. 

The  court  entered  a  final  decree  finding  defendant's  in- 
debtedness to  complainant  to  be  the  sum  of  $1,073.25,  ap- 
pointing Miles  K.  Young  receiver,  and  that  said  sum  and 
costs  be  paid  him. 

DuNDAs  &  O'Haik,  attorneys  for  plaintiflf  in  error. 

Eerrick,  Spencer  &  Bracken,  attorneys  for  defendant 
in  error. 
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Me.  Justice  Green  delivered  the  opinion  of  the  Court. 

From  the  foregoing  statement  it  appears  that  the  only 
defense  relied  on  is,  that  the  amount  decreed  to  be  paid  by 
appellant  is  too  much  and  ought  to  be  reduced  by  deducting 
therefrom  the  premiums  paid  by  him,  and  legal  interest 
thereon,  from  the  date  of  each  payment  up  to  October  2d, 
1894.  And  it  is  insisted  that  "  the  manner  in  which  the 
defendant  was  allowed  to  repay  such  borrowed  money  was 
a  material  and  important  part  of  the  consideration  for 
which  such  premium  was  bid,"  and  the  demand  for  the  pay- 
ment of  the  whole  amount  of  the  loan  before  the  expira- 
tion of  the  time  within  which,  had  the  association  contin- 
ued solvent,  the  payments  monthly  of  interest,  premiums 
and  installments,  together  with  the  share  of  general  profits, 
would  make  his  ten  shares  worth  $1,000  and  thus  cancel  the 
loan  made  to  him,  would  be  a  breach  of  the  contract,  de- 
priving the  borrowing  shareholder  of  a  part  of  the  consid- 
eration. 

We  do  not  think  this  an  equitable  defense  in  view  of  the 
admitted  facts,  and  the  answer  setting  it  up  was  properly 
held  to  be  insufficient. 

Appellant  became  a  stockholder  and  as  such  became  a  com- 
petitor with  other  stockholders  to  procure  the  loans.  He 
was  successful  in  his  competition,  because  he  bid  a  higher 
premium  th^n  any  other  stockholder  would  bid  therefor, 
and  this  he  was  obliged  to  do  in  order  to  borrow  the  money. 
The  amounts  of  the  several  loans  were  paid  him  out  of  the 
money  then  in  the  treasury  of  the  association  paid  by  the 
other  stockholders,  and  the  premiums  he  bid  were  not  de- 
ducted from  the  amounts  he  borrowed.  He  was  a  stock- 
holder who  wished  the  matured  value  of  his  ten  shares  of 
stock  to  be  advanced.  To  secure  this  privilege  he  was  re- 
quired to  pay  a  premium.  This  premium,  when  paid  in, 
increased  the  value  of  his  ten  shares  of  stock  in  common 
with  all  other  shares,  and  had  the  association  been  success- 
ful, as  all  the  shareholders  hoped  and  expected,  until  .the 
monthly  payments  made,  consisting  of  installments,  inter- 
est and  premiums,  would  make  his  shares  worth  $1,000,  his 
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stock  would  have  been  matured  and  would  offset  and  can- 
C3l  his  loan,  or  advancement.  But  as  a  stockholder,  appel- 
lant assumed,  with  other  stockholders,  all  the  risks  incident 
to  such  relation,  and  when  the  association  became  insolvent 
he  had  no  more  right  to  withdraw  from  the  assets  premiums 
paid  in  by  him,  and  thus  decrease  the  assets  in  which  every 
stockholder  had  an  interest,  than  other  stockholders  had  to 
withdraw  the  payments  made  by  them  of  installments,  in- 
terest and  premiums.  No  guarantee  was  made  to  him  that 
the  association  would  continue  doing  business  until  his 
stock  would  become  matured,  and  no  promise  of  that  kind 
can  be  assumed  as  a  condition  upon  which  he  had  paid  the 
premium. 

The  master's  report  refusing  to  deduct  the  premiums 
from  his  debt  was  right,  and  the  decree  approving  the 
same,  and  directing  the  payment  of  the  amount  so  found 
due,  was  not  erroneous.  The  case  of  Towle  v.  American 
Bldg.,  Loan  &  Investment  Society,  61  Fed.  Rep.,  446,  cited 
by  appellee,  is  directly  in  point,  and  the  views  we  have  ex- 
pressed and  our  decision  of  this  case  are  in  perfect  accord 
with  the  opinion  in  that  case. 

The  decree  of  the  Circuit  Court  is  affirmed. 


Illinois  Central  B.  B.  Co.  v.  Thomas  C.  Cozby^  Adin'r. 

1.  Instructions— i2e/ere?ice«  to  the  Declaration, — In  an  action  on  the 
case  for  personal  injuries  upon  a  declaration  sufficient  in  law,  it  is 
proper  to  instruct  the  jury  that  if  they  believe  from  the  evidence  that 
the  deceased  was  killed  in  manner  and  form  as  charged  in  the  declara< 
tion,  while  in  the  exercise  of  due  care  and  caution  for  his  own  safety, 
and  engaged  in  the  discharge  of  his  duty  to  his  employer  as  a  switch- 
man, they  should  find  for  the  plaintiff  and  assess  his  damages,  etc. 

2.  Same — Not  Shown  by  the  Abstract — An  instruction  not  shown  by 
the  abstract  can  not  be  considered  by  the  court. 

8.  EviDKNCE— 0/  the  Exercise  of  Ordinary  Care.— In  the  absence  of 
direct  and  positive  testimony,  the  fact  that  a  deceased  party  was  not 
guilty  of  negligence  may  be  proved  by  reasonable  inferences  from  his 
habits,  and  the  circumstanc  es  suiTounding  him  at  the  time  of  his  death, 
as  shown  by  the  evidence. 
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4.  Ordinary  Care — How  Shown  in  the  Absence  of  Direct  Testimony. 
— In  determining  the  question  as  to  whether  a  deceased  person  was  in 
the  exercise  of  ordinary  care  at  the  time  of  an  accident  which  resulted 
in  his  death,  the  jury  may  in  the  absence  of  direct  testimony  consider 
the  fact«  if  shown  by  the  evidence,  that  the  deceased  was  bright,  sober, 
zealous  and  careful,  and  that  he  was  boimd  to  life  and  to  the  exercise  of 
care  for  its  preservation  by  family  ties,  etc. 

5.  'SEQLiQENCE—Raili'oads— Construction  of  TYack. — It  is  negli- 
gence in  the  construction  of  its  track  by  a  railroad  company  to  permit 
spaces  between  the  ties  to  remain  unfilled  at  places  where  there  are  do 
movable  switches  i*equiring  such  unfilled  spaces. 

6.  Husband  and  Wipe— fbtrer  of  the  Husband  to  Limit  the  Wife's  Hc^ 
oovery  by  Contract.— The  value  of  the  interest  of  the  wife  and  children 
in  the  life  of  the  husband  and  father,  and  the  amount  of  their  financial 
loss  in  case  of  his  death,  is  fixed  by  the  statute,  and  it  is  wholly  beyond- 
the  power  of  the  husband  and  father  to  alter  or  abridge  their  right  of 
recovery  by  any  contract  which  he  may  enter  into. 

Trespass  on  the  Case.— Death  from  negligent  act  Appeal  from  the 
Circuit  Court  of  Alexander  County;  the  Hon.  Joseph  P.  Robarts, 
Judge,  presiding.  Heard  in  this  court  at  the  August  term,  1896.  Af- 
firmed.   Opinion  filed  March  8,  1897. 

William  H.  Green,  attorney  for  appellant. 
William  N.  Butler,  attorney  for  appellee. 

Mr.  Justice  Scofield  deliybred  the  opinion  of  the 
Court. 

Appellant  urges  that  the  court  erred  in  giving  appellee's 
first  instruction.  This  instruction  tells  the  jury  that  if  they 
believe  from  the  preponderance  of  the  evidence  that  the 
deceased  was  killed  in  manner  and  form  as  charged  in  the 
declaration,  while  in  the  exercise  of  due  care  and  caution  for 
his  own  safety  and  engaged  in  the  discharge  of  his  duty  to 
appellant  as  a  switchman,  then  the  jury  should  find  for  the 
plaintiff,  and  assess  his  damages  at  such  an  amount  as  the 
widow  and  heirs  of  the  deceased  had  sustained. 

It  is  said  that  this  instruction  does  not  make  negligence  on 
the  part  of  appellant  a  prerequisite  to  recovery.  But  the 
instruction  refers  to  the  declaration,  and  the  declaration  suffi- 
ciently charges  that  the  negligence  of  appellant  was  the 
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cause  of  Craiglow's  death.  But  even  if  the  instruction  is  not 
sufficiently  definite  in  this  particular,  this  lack  of  definiteness 
is  more  than  compensated  for  by  the  numerous  definite 
instructions  given  for  appellant  on  this  branch  of  the  case. 
No  one  can  read  the  whole  charge  to  the  jury  without  being 
made  to  understand  that  appellee  could  not  recover  except 
upon  proof  that  appellant  was  negligent  as  charged  in  tl)e 
declaration,  and  that  this  negligence  was  the  proximate  cause 
of  the  injury.  Under  the  circumstances  there  was  no  error 
in  giving  this  instruction  to  the  jury. 

The  instruction  to  find  for  appellant  is  not  in  the  abstract, 
and  hence  should  not  be  considered  under  the  repeated  rul- 
ing of  this  court.  However,  as  we  must  pass  upon  the  evi- 
dence, the  refusal  to  give  the  instruction  must  also  b8  passed 
upon  in  effect;  for,  if  the  evidence  is  sufficient  to  sustain  the 
verdict,  the  instruction  should  not  have  been  given,  and  if 
the  evidence  is  not  sufficient  the  judgment  must  be  reversed, 
in  which  case  it  makes  but  little  difference  whether  the 
ground  of  reversal  is  that  the  verdict  is  against  the  evidence 
or  that  the  instruction  should  have  been  given. 

The  field  is  now  clear  for  the  consideration  of  three  prop- 
ositions, urged  with  much  ability  on  one  side,  and  contro- 
verted with  equal  ability  on  the  other,  that  is  to  saj',  that 
the  deceased  was  not  in  the  exercise  of  ordinary  care  when 
he  was  killad,  that  the  difanlant  was  not  guilty  of  the 
negligence  charged  in  the  declaration,  and  that  the  contract 
between  appellant  and  Craiglow  is  an  effectual  bar  to  an 
action  for  damages  for  the  use  of  the  widow  and  heirs. 

First,  as  to  the  question  of  Craiglow's  contributory  neg- 
ligence : 

Craiglow  was  killed  while  endeavoring  to  uncouple  cars 
which  were  moving  at  the  rate  of  two  or  three  miles  an  hour. 
There  was  no  eye  witness  of  what  occurred  while  he  was 
between  the  cars  endeavoring  to  withdraw  the  link.  There- 
fore, it  is  said,  there  is  no  proof,  and  there  can  be  no  proof, 
that  Craiglow  was  in  the  exercise  of  ordinary  care  at  the 
time  of  the  injurJ^ 

It  appears  that  one  clause  of  the  rules  furnished  Craiglow 
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w!iea  he  eaterad  into  the  service  of  appellant  warned  him 
of  the  danger  of  coupling  and  uncoupling  moving  cars,  and 
positively  forbade  such  an  act.  The  sentence  immediately 
])receding  this,  however,  authorized  him  to  couple  or 
uncouple  moving  cars  if  they  were  not  moving  at  a  danger- 
ous rate  of  speed.  In  this  and  other  respects,  the  rules  are 
contradictory  and  misleading.  If  the  switchman  should  be 
hurt,  it  could  be  said,  "  My  dear  sir,  you  were  forbidden  by 
the  rules  to  uncouple  moving  cars."  If,  through  excess 
of  caution,  he  should  stop  every  train  before  uncoupling 
cars  and  thus  retard  and  embarrass  business,  it  could  be 
said :  ''  The  rules  require  you  to  uncouple  moving  cars 
when  they  are  not  moving  at  a  dangerous  rate  of  speed." 

The  evidence  shows  that  it  was  the  custom  to  couple  and 
uncouple  moving  cars  in  the  Cairo  yards.  This  practice 
was  certainlv  known  to  the  railroad  authorities,  and  was 
not  discouraged  b}^  them,  except  in  this  contradictory  man- 
ner on  paper.  It  is  manifest  that  in  extensive  yards,  where 
much  switching  is  to  be  done,  the  business  of  a  railroad 
company  could  not  be  transacted,  if  every  train  was  brought 
to  a  dead  halt  in  order  that  cars  might  be  coupled  or 
uncoupled.  We  can  not  hold  that  Craiglow  was  necessa- 
rily guilty  of  negligence  because  he  undertook  to  uncouple 
cars  which  were  moving  at  the  rate  of  two  or  three  miles 
an  hour. 

The  evidence  shows  that  Craiglow  was  an  experienced 
railroad  man;  that  he  was  sober  and  temperate — very  care- 
ful— possessed  of  all  his  faculties — an  extraordinarily  bright 
young  man — zealous  in  his  labors  for  his  employer — anxious 
to  protect  himself.  The  evidence  further  shows  that  he 
had  a  wife  and  child,  and  that  his  wife  was  soon  to  become 
a  mother  again.  He  was  earning  ninety  dollars  a  month  at 
the  time  of  his  death. 

In  the  face  of  these  undisputed  facts  we  are  asked  to  hold 
that  there  was  no  evidence  upon  which  the  jury  could  base 
a  finding  that  Craiglow  was  in  the  exercise  of  ordinary  care 
when  he  was  killed.  The  fact  that  he  was  bright,  sober, 
zealous  and  very  careful  is  to  count  for  nothing.     The  fact 
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that  he  was  bound  to  life,  and  to  the  exercise  of  care  for 
the  preservation  of  life,  by  the  strong  tie  of  love  for  wife 
and  child  is  to  be  wholly  ignored.  It  is  to  be  presumed 
that  he  recklessly  threw  himself  beneath  this  train  of  cars 
because,  forsooth,  no  eye  witness  swears  that  he  did  not 
do  so. 

This  is  not  the  law.  In  the  absence  of  direct  and  posi- 
tive testimony  on  the  subject,  the  fact  that  Craiglow  was 
not  negligent  could  be  proved  by  reasonable  inferences 
from  his  habits  and  the  circumstances  surrounding  him  as 
shown  by  the  evidence.  It  was  a  question  for  the  jury  to 
decide,  and  with  the  decision  of  the  jury  we  are  satisfied. 
C,  B.  &  Q.  R.  R.  Co.  V.  Gregory,  58  111.  272;  Missouri 
Furnace  Co.  v.  Abend,  107  Id.  44;'  T.  H.  &  I.  R.  R.  Co.  v. 
Voelker,  129  Id.  540;  B.  &  O.  S.  W.  Ry.  Co.  v.  Then,  159 
Id.  535. 

Second,  as  to  appellant's  negligence: 

Craiglow  was  killed  in  appellant's  yards  at  Cairo,  where 
there  were  manv  switchstands,  and  where  there  was  much 
switching  to  be  done.  He  had  been  working  in  these  yards 
for  about  fifty  days.  But  the  yards  were  extensive,  and 
repairing  was  constantly  going  on,  and  it  was  well  nigh 
impossible  for  any  switchman  to  keep  himself  fully 
imformed  as  to  the  condition  of  the  tracks  at  every  point. 

The  accident  occurred  at  what  is  called  the  "stub"  end 
of  a  feather  rail,  which  was  fastened  by  a  bolt  to  the  tie  so 
as  to  allow  the  other  end  of  the  rail  to  be  moved  for  the 
purpose  of  transferring  cars  from  one  track  to  another. 
The  spaces  between  the  ties  underneath  this  rail  were 
unfilled,  but  this  is  excused  on  the  ground  that  the  rails 
with  the  connecting  bridles  could  not  be  moved  if  the  spaces 
were  filled.  Let  this  be  granted,  and  yet  the  evidence  is 
sufficient  to  establish  the  negligence  charged  in  the  dec- 
laration. 

The  evidence  shows  that  for  several  feet  north  of  the 
stub  end  of  the  feather  rail,  the  spaces  between  the  ties 
were  unfilled  to  a  depth  of  from  two  to  six  inches.  Appel- 
lant's own  evidence  shows  that  a  depth  of  three  inches 
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would  be  "  bad  railroading,"  or,  in  other  language,  neg- 
ligence. There  was  no  movable  switch,  requiring  unfilled 
spaces,  immediately  north  of  the  rail  in  question. 

The  evidence  justified  the  jury  in  finding  that,  while 
Craiglow  was  walking  along  between  the  cars  of  the  moving 
train,  using  his  best  endeavors  to  withdraw  a  stubborn  link, 
his  foot  was  caught  near  the  north  end  of  the  feather  rail 
by  reason  of  appellant's  negligence  in  leaving  the  spaces 
north  of  the  feather  rail  unfilled,  and  that  he  was,  as  a  con- 
sequence thereof,  thrown  upon  the  track  and  instantly 
killed.  The  finding  of  the  jury  does  not  depend  solely 
upon  the  testimony  of  witnesses,  but  is  fortified  by  what 
the  jurors  themselves  saw  while  making  an  examination  of 
the  track  at  appellant's  request  during  the  progress  of  the 
trial.  Stockton  v.  City  of  Chicago,  136  111.  434;  C,  B.  &  Q. 
K.  E.  Co.  V.  Burton,  53  111.  App.  69. 

Third,  as  to  the  contract  between  appellant  and  Craiglow. 

This  contract  refers  to,  and  is  based  upon,  the  rules  fur- 
nished Craiglow  by  appellant.  Some  of  these  rules  are 
contradictory,  as  has  already  been  shown.  Some  of  them 
require  what  would  be  practically  an  impossibility  without 
greatly  hindering  or  embarrassing  appellant's  business.  Con- 
sider, for  example  the  requirement  that,  before  a  switch- 
man shall  couple  or  uncouple  cars,  he  must  "  examine  and 
see  that  the  cars  or  engines  to  be  uncoupled  or  coupled,  the 
pins,  links,  drawheads,.and  other  appliances  connected  there- 
with, the  ties,  rails,  tracks  and  road-bed,  are  in  a  good,  safe 
condition,  and  that  the  cars  are  so  loaded  that  such  work 
may  be  safely  done."  This  requirement  is  absurd.  Doubt- 
less the  railroad  authorities  did  not  expect  that  it  would  be 
literally  observed.  And  the  contract  based  upon  these  rules 
is  broad  enough  in  its  terms  to  free  appellant  from  liability 
for  gross  negligence,  against  which  a  common  carrier  is  not 
permitted  to  contract  under  the  decisions  of  the  courts. 
Arnold  v.  I.  C.  R.  R.  Co.,  83  111.  273;  J.  S.  E.  Ry.  Co.  v. 
South  worth,  135  Id.  250. 

But  it  is  not  necessary  to  rest  the  decision  of  this  question 
upon  the  ground  that  such  a  contract  is  against  public  policy 
and  therefore  void.     It  is  sufficient  to  say,  upon  the  author- 
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ity  of  Naney  v.  C,  B.  &  Q.  R.  R.  Co.,  49  111.  App.  105,  that 
the  wife  and  child  of  the  deceased  had  an  interest  in  the 
continuation  of  his  life  which  he  could  not  take  away  from 
them  bv  contract.  The  reasons  for  this  rule  of  law  are 
forcibly  stated  by  Mr.  Justice  Boggs  in  the  opinion  in  the 
Naney  case,  in  which  the  right  of  the  widow  and  children 
in  cases  like  this  is  treated  as  a  property  right  vested  in 
them  by  the  enactment  of  the  legislature.  •'  Neither  argu- 
ment nor  authority,"  says  the  judge,  "  would  seem  to  be 
necessary  to  sustain  the  view  that  the  widow  and  next  of 
kin  can  not  be  deprived  of  the  property  right  so  created 
and  vested  in  them,  at  the  will  or  pleasure  or  by  the  con- 
tract of  another,  though  he  be  the  party  charged  with  the 
performance  of  duties  out  of  ^vhich  the  right  grew." 

And  again :  "  The  value  of  the  interest  of  his  wife  and 
children  in  his  life,  and  the  amount  of  their  financial  loss  in 
case  of  his  death,  is  limited  by  statute,  and  it  was  wholl}^ 
beyond  his  power  to  further  limit  their  right  of  recovery  by 
any  contract  he  might  enter  into." 

If  the  husband  can  not  limit  the  amount  of  the  recoverv\ 
much  less  can  he  take  away  the  right  of  recovery  altogether. 

We  are  satisfied  with  the  verdict  of  the  jury,  and  the 
judgment  is  hereby  alHrmed. 


Cleveland^  C.^  C.  &  St.  L.  By.  Co.  and  St.  Lonis,  M.  B. 
T.  By.  Co.  T.  Herman  Bender,  Jr. 

1.  Railroads— Jbini  Liability  for  Negligence  of  a  Lessee  Company.  — 
A  railroad  company  asing  by  agreement  the  road  of  another  company, 
wiU  be  liable  for  damages  resulting  from  its  own  negligence,  and  the 
owner  company,  to  whom  its  charter  gives  the  control  and  management 
of  the  road,  wiU  also  be  liable.     (Penn.  Co.  v.  EUett,  132  111.  654.) 

2.  Evidence— 0/  the  Contents  of  Ordinances.— Tha  testimony  of  a 
witness,  that  he  had  compared  copies  of  ordinances  sought  to  be  intro- 
duced as  evidence  with  the  originals,  and  that  they  were  true  and  correct 
copies  of  the  originals,  dispenses  with  the  necessity  of  producing  the 
originals  and  makes  the  copies  of  the  ordinances  original  evidence  with- 
out any  certificate  whatever. 

3.  Cross-Examination — Objections  to  Matters  Brought  Out  on,  on 
Appeal. — If,  on  the  cross-examination  of  a  witness  as  to  matters  which 
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were  not  properly  the  subject  of  cross-examination,  it  be  shown  that  an 
ordinance  had  been  duly  passed  and  approved  and  was  in  force,  the 
party  drawing  out  such  evidence  is  precluded  from  asserting  on  appeal 
that  such  parol  proof  was  inadmissible  or  insufficient. 

4.  'REPRALS—Mtutt  be  Shown  Affirmatively. — Where  the  evidence 
shows  that  an  ordinance  was  in  force  on  a  certain  day,  the  presumption, 
in  the  absence  of  evidence  showing  its  repeal,  is  that  it  remains  in  force. 

Trespass  on  the  Case,  for  personal  injuries.  Appeal  from  the  Circuit 
Court  of  Madison  County;  the  Hon.  Alonzo  S.  WildermaN,  Judge, 
presiding.  Heard  in  this  court  at  the  August  term,  1896.  Affii'med. 
Opinion  filed  March  3,  1897. 

Geo.  F.  McNulty,  attorney. for  appells^nt  C,  C,  C.  &  St. 
L.  Ry.  (/O.;  J.  T.  Dve,  of  counsel. 

G.  A.  KoERNEK,  attorney  for  appellant  St.  Louis.  M.  B. 
T.  Ry.  Co. 

IIadley  &  Burton,  attorneys  for  appellee. 

Mr.  Justice  Scofield  delivered  the  opinion  of  the 
Court. 

North  Market  street,  in  the  city  of  St.  Louis,  Missouri, 
is  an  important  and  much  traveled  thoroughfare,  especially 
at  those  seasons  of  the  year  when  Illinois  farmers,  crossing 
the  Mississippi  river  on  the  ferry  at  Venice,  haul  their  pro- 
ducts to  the  markets  of  St.  Louis.  A  few  hundred  feet  from 
the  river,  the  street  is  crossed  by  three  railroad  tracks  be- 
longing to  the  Wiggins  Ferry  Co.,  and  a  little  farther  west 
by  two  principal  tracks  belonging  to  the  Belt  road,  and 
then  by  four  tracks  lying  close  together,  the  first  two  belong- 
ing to  the  St.  Louis,  Keokuk  &  Northwestern  Railway, 
sometimes  called  the  "K"  or  "Q"  line,  and  the  other  two 
belonging  to  one  of  the  appellants,  the  St.  Louis  Merchant's 
Bridge  Terminal  Railway  Company. 

The  tracks  of  the  last  named  company  were  used  by  cer- 
tain passenger  trains  of  the  Wabash  Railroad  and  of  the  C, 
C,  C.'&  St.  L.  Ry.  Co.,  and  by  certain  other  passenger  trains 
between  St.  Louis  and  Granite  City,  Illinois.  The  same 
tracks  were  used  daily  by  a  great  many  freight  trains.  The 
extensive  traffic  over  these  tracks  and  on  the  street  rendered 
this  crossing  an  important  and  dangerous  one. 
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At  about  seven  o'clock  on  the  evening  of  September  3, 
1895,  appellee  was  hauling  a  wagon  load  of  watermelons 
west  on  North  Market  street,  while  just  in  front  of  him  was 
his  brother  with  another  loaded  wagon,  and  behind  him  was 
another  man  with  a  team  and  wagon.  Their  progress  was 
arrested  when  they  reached  the  "  K "  tracks  W  a  Wabash 
train  standing  on  the  east  of  the  two  tracks  belonging  to 
the  Terminal  railway  company. 

Presently  the  Wabash  train  went  north  and  the  teamsters 
undertook  to  cross  the  tracks.  The  first  team  and  wagon 
l>assed  over  safely,  but  the  rear  part  of  the  wagon  in  which 
appellee  was  riding  was  struck  by  a  passenger  train  coming 
from  the  north,  which  belonged  to  the  C,  C,  C.  &  St.  L.  'Ry. 
Co.,  one  of  the  appellants  herein. 

There  was  no  flagman  at  the  crossing  at  the  time  to  give 
warning  of  the  approach  of  the  train. 

The  evidence  is  conflicting  as  to  whether  or  not  the  train 
was  running  at  a  greater  rate  of  speed  than  six  miles  an 
hour. 

The  ordinances  of  St.  Louis,  if  properly  in  evidence,  re- 
quired the  keeping  of  a  flagman  at  this  point,  and  prohibited 
trains  from  running  at  a  greater  rate  of  speed  than  six  miles 
an  hour. 

The  jury  were  justified  in  finding  appellants  guilty  of  neg- 
ligence on  each  of  these  grounds  and  in  finding  that  appellee 
was  himself  in  the  exercise  of  ordinary  care  when  he  was 
hurt,  and  that  the  negligence  of  appellants  was  the  proximate 
cause  of  the  injury. 

But  it  is  said  that  the  two  appellants  could  not  be  jointly 
liable — that  one  did  not  own  the  tracks  and  could  not  be 
held  liable  for  not  keeping  a  flagman  at  the  crossing,  and 
that  the  other  did  not  own  or  operate  the  train  and  could 
not  be  held  liable  for  the  unlawful  speed  of  the  train. 

That  this  is  not  the  law,  is  shown  by  Pennsylvania  Co.  v. 
EUett,  132  111.  654,  and  the  authorities  there  cited. 

It  is  also  urged  that  the  court  erred  in  admitting  certain 
ordinances  of  the  city  of  St.  Louis  in  evidence. 

Ordinance  10,061  prohibits  any  person  or  corporation  from 
irunning  any  cars  propelled  by  steam  in  the  city  of  St.  Louis 
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across  any  improved  street  within  the  city  limits  without 
keeping  a  flagman  at  each  crossing  of  such  street,  who  shall 
give  warning  of  danger  by  a  red  flag  in  the  day  time  and  by 
a  red  light  in  the  night  time. 

Ordinance  10,305  prohibits  the  running  of  any  locomotive 
or  cars  propelled  by  steam  within  the  city  at  a  rate  of  speed 
exceeding  six  miles  an  hour,  with  an  exception  which  has 
no  bearing  upon  this  case. 

When  these  ordinances  were  oflfered  in  evidence  counsel 
for  appellants  objected,  on  the  ground  that  the  ordinances 
were  not  properly  proved.  Thereupon  C.  H.  Burton  was 
sworn  and  testified  that  he  had  compared  the  copies  with 
the  originals  on  file  in  the  city  register's  oflice  at  St.  Louis, 
and  that  they  were  true  and  correct  copies  of  the  originals; 
that  sections  1263  and  1267,  article  5,  of  the  revised  ordinances 
of  1893,  are  true  and  perfect  copies  resj^ctively  of  ordinances 
10,061  and  10,305;  that  the  copy  of  section  1238  of  ordinance 
17,189  is  a  true  copy  of  the  original. 

This  testimony,  which  is  not  modified  by  cross-examina- 
tion or  contradicted  by  other  evidence,  dispenses  with  the 
necessity  of  producing  the  originals  and  makes  the  copies 
of  the  ordinances  original  evidence  without  any  certificates 
whatever.  Sections  14  and  18  of  Chap.  51  of  the  111.  Stat.; 
L.,  K  A.  &  C.  Ry.  Co.  v.  Shires,  108  111.  617;  Mandel  v. 
Swan  Land  Co.,  154  Id.  177. 

The  question  now  arises  whether  or  not  the  evidence  shows 
that  the  ordinances  in  question  had  been  duly  passed  and 
were  in  force  at  the  time  when  appellee  received  his  injuries. 

The  statutes  of  Missouri,  which  were  introduced  in  evi- 
dence by  appellants,  show  that  as  soon  as  an  ordinance  is 
approved  by  the  mayor  of  St.  Louis  it  becomes  a  law.  No 
publication  of  such  an  ordinance  is  required,  and  therefore 
no  publication  need  be  proved. 

The  question  is  now  very  much  simplified,  and  is  no  more 
'  than  this :  Were  the  ordinances  duly  passe<l  and  approved  ? 

In  L.,  N.  A.  &  C.  Ry.  Co.  v.  Shires,  above  cited,  the  passage 
of  an  ordinance  of  a  city  in  a  foreign  State  was  proved  by 
the  deposition  of  a  witness  who  swore  that  the  ordinance 
was  "  passed  by  the  common  council "  of  the  city.     Only  a 
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general  objection  was  made  to  this  part  of  the  deposition 
and  the  deposition  remained  on  file  for  two  months  before 
the  trial  without  any  motion  to  suppress,  and  it  was  held  to 
be  too  late  to  object  on  the  trial  that  the  passage  of  the 
ordinance  could  not  be  shown  by  parol. 

By  a  similar  process  of  reasoning,  it  is  clear  that  if  appel- 
lants in  this  case,  on  cross-examination  of  the  witness  Bur- 
ton, as  to  matters  which  had  not  been  touched  upon  in  chief 
and  were  not  properly  the  subject  of  cross-examination, 
proved  by  the  witness  that  the  ordinances  had  been  duly 
passed  and  approved  and  were  in  force  at  the  time  of  the 
accident,  appellants  are  precluded  from  asserting  here  that 
such  parol  proof  was  inadmissible  or  insufficient. 

The  examination  of  Burton  in  chief  related  solely  to  the 
question  whether  or  not  the  alleged  copies  were  true  copies 
of  the  original  ordinances.  When  counsel  for  appellant 
went  beyond  this  question  and  examined  the  witness  as  to 
the  passage  and  approval  of  the  ordinances,  they  made  him 
their  witness  as  to  these  matters,  and  will  not  be  heard  to 
say  that  the  evidence  thus  brought  into  the  record  by  them 
is  not  the  best  evidence  to  show  the  facts  thus  established. 

Appellants  proved  by  a  cross-examination  of  Burton  that 
in  St.  Louis  the  ordinances  are  printed  before  they  are 
passed,  and  that  after  they  have  been  duly  passed  and  ap- 
proved, they  are  deposited  in  the  city  register's  office;  also 
tliat  sections  12G3  and  1207  of  the  revised  ordinances  of 
1S03,  as  found  in  the  city  register's  office,  purport  to  be 
signed  by  the  president  and  clerk  of  the  council  and  by  the 
s:ime  officers  of  the  house  of  delegates,  and  to  be  approved 
and  signed  by  the  mayor. 

Moreover,  the  witness  swears  directlv  on  cross-examina- 
tion  that  the  ordinances  were  passed,  and  the  cross-examiner, 
speaking  to  the  witness  of  the  signatures  of  the  president 
and  clerk  of  the  council  to  one  of  the  ordinances,  says : 
''  That  shows  their  passage  in  one  house." 

If  this  is  correct,  then  the  signatures  of  the  president  and 
clerk  of  each  house,  and  the  approval  of  the  mayor  to  the 
revised  ordinances  ought  to  be  sufficient  to  show  that  the 
ordinances  have  been  duly  passed. 
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In  addition  to  the  foregoing  evidence,  appellee  produced 
in  evidence  the  certificates  of  the  city  register,  H.  J.  Pocock, 
under  his  hand  and  the  seal  of  the  city,  showing  that 
*  ordinances  10,061  and  10,305  are  true  copies  of  the 
originals,  and  that  he  is  the  custodian  thereof,  and  that 
these  ordinances  are  the  originals  of  sections  1263  and 
1267  of  article  5,  of  the  revised  ordinances  of  1893.  Ap- 
pellee also  offered  in  evidence  the  certificate  of  the  secretary 
of  the  State  of  Missouri,  under  his  hand  and  the  great  seal 
of  the  State  of  Missouri  showing  that  said  Pocock  is  the 
legal  custodian  of  the  ordinances  duly  passed,  and  which 
have  become  laws  in  and  for  the  city  of  St.  Louis,  and  that 
the  attestations  of  Pocock  above  mentioned  are  in  due 
form  and  properly  certified  by  him,  as  required  by  the  laws 
of  Missouri,  and  that  the  attestations  and  certificates  are  bv 
the  proper  officers. 

The  proposition  that  it  does  not  appear  that  the  city  of 
St.  Louis  had  power  to  pass  ordinances  10,061  and  10,305 
when  they  were  passed,  even  if  sustained  by  the  record, 
does  not  affect  the  decision  of  this  case,  for  the  city  cer- 
tainly had  ample  ]X)wer  to  pass  the  ordinances  when  they 
were  embodied  in  the  revised  ordinances  of  1893. 

Nor  is  there  any  merit  in  the  proposition  that  the  evi- 
dence does  not  show  that  the  ordinances  were  in  force  on 
the  day  of  the  accident.  Where  the  evidence  shows  that 
an  ordinance  was  in  force  on  a  certain  day,  the  presump- 
tion, in  the  absence  of  evidence  showing  its  repeal,  is  that 
it  remains  in  force*  St.  L.  &  T.  II.  R.  R.  Co.  v.  Eggman,  60 
111.  App.  291. 

Upon  careful  examination  of  the  record  in  this  case,  we 
are  satisfied  that  the  ordinances  were  properly  admitted  in 
evidence. 

No  other  question  of  any  importance  has  been  pressed 
upon  our  attention.  The  instructions  for  appellants  were 
fully  as  favorable  as  the  law  would  warrant.  It  is  not 
claimed  that  the  damages — $800 — are  excessive.  The  court 
did  not  err  in  refusing  to  require  the  jury  to  specify  in  their 
verdict  under  which  count  or  counts  they  found  appellants 
guilty.     The  judgment  is  affirmed. 
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American  National  Bank  v.  The  Western  Hay  and  Grain 

Go.^  for  the  nse  of  G.  M.  Ewan. 

1.  NsaoTiABLE  Paper — Failure  of  Consideration  Between  Dratoer 
and  Drawee  as  Affecting  Payee. — If  the  payee  of  a  bill  of  exchange 
gives  value  to  the  drawer,  and  is  in  ignorance  of  a  want  or  failure  of 
consideration  as  between  the  drawer  and  the  drawee,  such  want  or  fail- 
ure of  consideration  can  not  be  set  up  against  him  by  the  drawee  after 
payment  or  acceptance. 

Attachment  and  garnishment.  Appeal  from  the  City  Court  of  Can- 
ton; the  Hon.  Jefferson  Orr,  Judge,  presiding.  Heard  in  this  court 
at  the  May  term,  1896.  Reversed  and  remanded.  Opinion  filed  Decem- 
ber 4,  1890. 

« 

Grant  &  Chiperfield,  attorneys  for  appellant. 

Abbott  &  Worley  and  P.  W.  Gallagher,  attorneys  for 


Mr.  Justice  Wall  delivered  the  opinion  of  the  Qourt. 
It  appears  from  this  record  that  0.  M.  Ewan,  residing  at 
Canton,  Illinois,  ordered  of  the  Western  Hay  and  Grain 
('o.,  of  Kansas  City,  Mo.,  a  car  load  of  No.  1  timothy  hay. 
Thereupon  said  companj'^  shipped  him  a  car  load  of  hay,  and 
drew  upon  him  for  the  price,  $127.93. 

(2G6) 
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The  draft  was  payable  at  sight  in  favor  of  the  api)ellant 
bank  and  was  accompanied  by  a  bill  of  lading  for  the  hay; 

The  appellant  discounted  the  draft,  paying  the  drawer 
the  face  thereof  less  the  discount,  and  transmitted  it,  with 
the  bill  of  lading  attached,  to  the  First  National  Bank  of 
Canton  for  collection.  The  hay  having  reached  Canton,  and 
Ewan  being  unable  to  obtain  or  examine  it  without  pay- 
ment, paid  the  draft  to  the  last  named  bank. 

A  part  of  the  ha)',  being  taken  to  his  place  of  business, 
was  found  to  be  unfit  for  use,  and  such  proved  to  be  the  con- 
dition of  the  entire  lot.  For  this  cause  he  returned  what  he 
had  so  received  to  the  car,  and  immediately  brought  an 
attachment  against  the  Western  Hay  and  Grain  Co.,  and 
caused  the  Canton  Bank  to  be  summoned  as  a  garnishee. 
The  appellant  bank  interpleaded,  claiming  the  money  which 
was  still  in  the  possession  of  the  Canton  Bank.  A  trial  by 
the  court  of  this  issue,  a  jury  being  waived,  resulted  in  a 
finding  and  judgment  for  the  plaintiff  for  said  sum  of 
$127.93.  Appellant  brings  the  record  here  and  asks  a 
reversal. 

The  attachment  suit  by  Ewan  against  the  Western  Hay 
and  Grain  Company  was  to  recover  damages  by  reason  of 
a  breach  of  contract,  and  the  garnishment  of  the  Canton 
Bank  was  for  the  purpose  of  reaching  money  belonging  to 
the  attachment  defendant  as  alleged.  In  such  cases  if  tbe 
garnishee  is  held,  the  judgment  is  in  favor  of  attachment 
defendant  for  the  use  of  the  plaintiff  and  against  the  gar- 
nishee. 

It  is,  of  course,  essential  that  the  garnishee  owes  the  at- 
tachment debtor,  or  has  possession  of  property  belonging  to 
him.  Third  parties  claiming  the  subject-matter  garnisheed 
may  interplead  and  assert  any  interest  they  have  therein 
and  may  appeal  from  an  adverse  decision. 

The  question  here  is  whether  the  money  held  by  the  Can- 
ton Bank  belonged  to  the  Western  Hay  and  Grain  Co.  or 
to  the  appellant  bank. 

The  evidence  is  uncontradicted  that  the  latter  paid  the 
former  the  face  of  the  draft,  less  the  usual  discount  in  the 
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usual  course  of  business,  and  had  no  knowledge  of  any  want 
of  consideration  as  between  the  drawer  and  the  drawee. 

The  bill  of  lading  being  attached  gave  the  payee  a  lien 
upon  the  hay,  but  no  notice  of  the  defense  is  to  be  inferred 
from  this  fact.  When  the  money  was  paid  to  the  Canton 
Bank,  it  belonged  to  the  appellant,  unless  the  circumstances 
in  proof  can  operate  to  a  different  result. 

Appellee  argues  that  the  payee  of  the  bill  of  exchange  is 
chargeable  with  a  want  of  consideration  as  between  the 
drawer  and  the  drawee — that  though  the  latter  accepts  the 
bill,  he  may  excuse  himself  from  pajing  it  upon  the  ground 
of  a  want  or  failure  of  consideration  afterward  ascertained, 
and  that  if  he  has  paid  it  under  a  mistake  of  fact  and  with- 
out consideration  he  mav  recover  the  monev  back  from  the 
payee,  and  in  such  case  the  money  is  to^  be  treated  as  not 
belonging  to  the  payee,  but  in  this  instance  as  subject  to 
garnishment  in  the  attachment  proceeding  against  the 
drawer.  Without  conceding  that  the  conclusion  w^ould 
necessarily  follow  the  premise,  let  us  inquire  whether  the 
premise  is  correct.  Reference  is  made  by  counsel  to  Story 
on  Bills,  Sec.  187,  where  the  general  rule  is  announced  that 
the  want  or  failure  of  consideration  mav  be  insisted  on  as  a 
defense  or  bar  as  between  anv  of  the  immediate  or  orio^inal 
parties  to  the  contract,  and  the  author  in  the  next  sentence 
states  instances  where  the  defense  mav  be  made  as  by  the 
drawer  against  the  drawee,  by  the  payee  against  his  indorser, 
and  by  the  acceptor  against  the  drawer,  but  does  not  give 
the  case  of  acceptor  and  payee. 

In  Daniel  on  Negotiable  Instruments,  Sec.  174,  it  is  said 
that,  as  between  the  immediate  parties  to  a  bill,  a  want  of 
consideration  may  be  shown,  but  as  between  other  parties 
remote  to  each  other  the  defense  is  not  admissible,  and 
therefore  it  becomes  important  to  determine  who  are  im- 
mediate and  who  are  remote  parties,  and  proceeds  to  say 
that  the  drawer  and  acceptor,  the  drawer  and  payee,  and 
the  indorser  and  his  indorsee  of  a  bill  are  immediate  part- 
ies, but  that  the  payee  and  acceptor  are  as  a  general  rule 
remote  parties,  between  w^hom  a  want  of  consideration  to 
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the  acceptor  is  not  a  sufficient  defense.  In  such  case  it 
must  also  be  shown  that  the  payee  is  not  a  hona  fideholAQV 
for  value.  To  the  same  effect  is  Tiedeman  on  Commer- 
cial Paper,  Sec.  154;  Laflin  &  Eand  Powder  Co.  v.  Sin- 
shiner,  4S  Md.  411;  Hoffman  v.  Bank  of  Milwaukee,  12 
Wallace,  181.  In  the  latter  case  a  consignor,  who  had  been 
in  the  habit  of  drawing  bills  of  exchange  on  his  consignee 
with  the  bills  of  lading  attached;  drew  on  him  certain  such 
bills  with  forged  bills  of  lading  attached,' and  discounted 
the  drafts  in  the  ordinary  course  of  business  with  a  bank 
which  was  ignorant  of  the  fraud.  The  consignee,  not  know- 
ing that  the  bills  of  lading  were  forged,  paid  the  drafts,  and 
afterward  on  discovery  of  the  fraud  sued  the  bank,  but  it 
was  held  that  he  had  no  recourse  on  the  bank.  The  court 
said  that  as  between  remote  parties  to  a  bill,  as  for  example, 
the  payee  and  acceptor,  a  want  of  consideration  as  between 
the  latter  and  the  drawer  is  not  a  defense;  that  where  the 
payee  acquires  the  bill  before  due  and  without  notice  two 
considerations  are  involved;  first,  that  which  defendant 
received  for  his  liability;  and  second,  that  which  the  plaint- 
iff gave  for  his  title,  and  held  the  rule  to  be  well  settled  that 
between  the  remote  parties  to  the  bill  the  action  will  not 
be  defeated  unless  there  be  an  absence  or  failure  of  both 
of  these  .considerations.  And  so  the  court  ruled  that  the 
plaintiff  could  not  recover  back  the  money  on  the  ground 
that  it  had  been  paid  without  consideration  and  by  mis- 
take of  fact,  for  in  such  case  there  was  neither  mistake  nor 
want  of  consideration  in  contemplation  of  law. 

In  the  case  at  bar,  the  attaching  plaintiff  could  not  have 
recovered  back  the  money  so  paid  by  him  to  the  bank. 

Had  the  draft  been  payable  at  a  future  day  and  accepted 
by  him  in  ignorance  of  his  defense,  he  could  not  have 
])leaded  such  want  of  consideration  in  an  action  on  his  ac- 
ceptance. 

Such  defense  might  prevail  if  supplemented  by  a  want  of 
consideration,  as  between  the  drawer  and  payee;  that  is,  that 
the  latter  gave  nothing  for  the  bill  and  therefore  had  no 
title  thereto  as  against  the  acceptor. 


272  Appellate  Courts  op  Illinois, 

Vol.  69.]  Robley  v.  Culwell. 

In  such  case  perhaps  the  law  might  regard  the  payee  as 
merely  the  agent  of  the  drawer,  and  the  money,  though  paid 
on  the  draft,  as  really  belonging  to  the  latter.  Very  clearly, 
however,  that  is  not  the  case  as  made  by  the  proof  in  this 
instance. 

We  are  of  opinion  the  judgment  against  the  garnishee  is 
erroneous.  It  will  therefore  be  reversed  and  the  cause 
remanded. 


Arthur  Robley  t.  J.  J.  Gulwell. 


272 
a^fi?      1.    Statutory  PENALTIES—Dcbf  the  Appropriate  ^cf ton.— Debt  is  the 

272]  appropriate  action  for  the  recovery  of  a  penalty  provided  by  statute. 

1255^  2.  Chattel  Mortgages— Sa/e  Under,  Act  of  1S95,— The  purpose  of 
the  act  of  June  21, 1895,  is  to  secure  to  the  mortgagor,  whose  property  has 
been  sold  under  a  chattel  mortgage,  full  information  as  to  the  sale,  the 
amount  received  for  each  article,  and  the  expenses  of  the  sale,  etc. 

3.  8AXEr-When  the  Act  of  1896  Does  Not  Apply.—When  the  valid- 
ity of  a  sale  under  a  chattel  mortgage  is  denied,  and  the  mortgagor 
held  to  account  as  a  trespasser,  the  act  of  June  21,  1895,  relating  to 
sales  under  chattel  mortgages,  does  not  apply. 

Trespass. — Appeal  from  the  Circuit  Court  of  Greene  County;  the 

Hon.  George  W.  Herdhan,  Judge,  presiding.  Heard  in  this  court  at 

the  May  term,  1896.     Ret^ersed  and  remanded.  Opinion  filed  December 
4,  1890. 

Statement  of  the  Case. 

Appellant,  under  the  claim  he  was  authorized  so  to  do  by 
the  provisions  of  a  chattel  mortgage,  executed  to  him  by 
appellee,  seized  and  sold  the  mortgaged  property. 

Appellee  denied  that  default  had  been  made  in  the  con- 
ditions of  the  mortgage  or  that  the  contingencies  had  oc- 
curred which,  under  its  provisions,  authorized  seizure  and  sale 
of  the  property,  and  brought  trespass  to  recover  the  dam- 
ages for  the  alleged  wrongful  seizure  and  sale  of  the  prop- 
erty. 

The  verdict  of  the  jury  was  for  appellee  in  the  sum  of 
$450. 

Appellant  moved  for  .a  new  trial  and  assigned  as  one  of 
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the  grounds  of  the  motion  the  giving  of  the  following  in- 
struction in  behalf  of  appellee : 

"  1.  If  you  find  that  said  property  embraced  in  said 
chattel  mortgage  was  improperly  and  unlawfully  taken  and 
sold  on  the  13th  day  of  July,  1895;  and  if  you  find  from  the 
evidence  that  the  mortofao:ee  did  not  make  out  a  statement 

o    o 

showing  the  items  of  property  sold,  the  names  of  each  pur- 
chaser, and  the  amount  for  which  each  article  sold,  and  also 
an  itemized  statement  of  the  necessary  reasonable  expenses 
incurred  in  taking,  keeping  and  selling  said  property,  and 
did  not  deliver  the  same  to  the  mortgagor,  in  person  or  by 
mail;  and  if  j^ou  find  that  the  said  Arthur  Robley,  tlie 
mortgagee,  failed  within  ten  days  after  said  sale  to  make  out 
said  statement  above  mentioned  and  deliver  the  same  to  the 
mortgagor,  in  person  or  by  mail,  then  you  are  instructed 
that  the  said  mortgagor,  the  plaintiff  in  this  action,  is  en- 
titled to  recover  one-third  of  the  value  of  the  property  so 
sold  from  the  defendant;  and  under  this  state  of  facts,  it 
makes  no  difference  whether  any  of  the  causes  enumerated 
in  the  chattel  mortgage  for  foreclosing  the  same  existed  or 
not  at  the  time  the  same  was  foreclosed  and  sold." 

It  was  conceded  the  averments  of  the  declaration  were 
insufficient  to  warrant  the  recovery  of  the  statutory  penalty 
imposed  under  this  instruction,  and  leave  was  granted  appel- 
lee to  add  an  additional  count  to  the  declaration,  which  was 
done.  Thereupon  the  court  overruled  the  motion  for  a  new 
trial  and  entered  judgment  upon  the  verdict. 

The  count  so  added  to  the  declaration  charged  that  the 
appellant  with  force  and  arms  seized  the  property  as  mort- 
gagee, sold  it  but  did  not  deliver  to  the  appellee,  the  mort- 
gagor, a  statement  of  the  articles  of  property  so  sold,  the 
purchasers  thereof,  the  expenses  of  the  sale,  as  required 
by  the  provisions  of  Sec.  2  of  the  act  of  the  General  Assem- 
bly approved  June  21,  1895,  entitled.  An  act  to  *  ♦  * 
ragulate  the  sale  of  property  under  chattel  mortgages. 
Myers'  B.  S.  1895,  Chap.  6,  Sec.  2L 

J.  B.  NuLToN,  attorney  for  appellant. 

Vol.  LXtX  IS 
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Hbnby  T.  Rainey,  attorney  for  appellee. 

Mb.  Presiding  Justice  Bogqs  delivered  the  opinion  of 
THE  Court. 

Debt  is  the  appropriate  action  for  the  recovery  of  a 
penalty  provided  by  statute. 

Here  the  action  was  trespass,  and  a  count  in  debt  for  the 
penalty  could  not  properly  be  added. 

The  purpose  of  this  act  of  1895,  here  sought  to  be  invoked, 
was  to  secure  to  the  mortgagor,  whose  property  has  been 
sold  under  a  chattel  mortgage,  full  information  as  to  the 
sale,  the  amount  received  for  each  article,  and  the  expenses 
of  the  sale,  etc. 

It  presupposes  a  legal  sale,  and  its  design  is  to  secure  to 
the  mortgagor  the  full  benefit  of  such  a  sale  by  investing 
him  with  a  knowledge  of  the  facts  in  detail. 

Here  the  validitj^  af  the  sale  was  denied,  and  the  sale 
was  overthrown  and  the  mortgagee  held  to  account  as  a 
trespasser. 

Hence  the  statute  in  question  had  no  application.  It 
was  error  to  give  the  instruction  set  forth  in  the  statement 
of  the  case,  and  the  amendment  to  the  declaration  should 
not  have  been  allowed. 

The  judgment  is  reversed  and  the  cause  remanded. 


Lake  Erie  &  Western  B.  B.  Go.  v.  Martin  Murray. 

1.  Evidence — Of  the  Sufficiency  of  Cattle-Guards, — In  a  suit  against 
a  railroad  company  based  on  its  aUeged  failure  to  maintain  proper  cat- 
tle-guards, it  is  proper  to  permit  witnesses  for  the  plaintiff  to  testify  that 
they  had  seen  horses  pass  freely  over  cattle-guards  of  the  same  construc- 
tion, in  use  in  the  same  vicinity,  the  circumstances  being  similar;  and 
witnesses  for  the  defendant  to  testify  that  the  same  make  of  cattle-guard 
was  in  general  use  among  first-class  railroads,  and  was  regarded  as  being 
the  best  known  device  for  the  purpose,  and  such  testimony  should  be 
considered  by  the  jury  in  connection  with  any  other  evidence  touching 
upon  whether  the  guards  were  suitable  and  sufficient. 
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Trespass  on  the  Case,  for  killing  horses.  Appeal  from  the  Circuit 
Court  of  McLean  County;  the  Hon.  Thomas  F.  Tipton,  Judge,  presid- 
ing. Heard  in  this  court  at  the  May  term,  1896.  Affirmed.  Opinion 
filed  December  4,  1896. 

A.  E.  DeMange  and  H.  W.  Hall,  attorneys  for  appell- 
ant; W.  E.  Hackedokn  and  John  B.  Cockrum,  of  counsel. 

J.  J.  Morrissey  and  Thompson  &  Donahue,  for  appellee. 

Mr.  Presiding  Jdsticb  Boggs  delivered  the  Opinion  op 
the  Court. 

Judgment  below  for  appellee,  for  the  value  of  two  horses, 
struck  and  killed  by  appellant's  train,  and  for  attorney  fees. 

The  ground  of  recovery  was  the  alleged  failure  of  the 
company  to  provide  a  suitable  and  sufficient  cattle-guard. 

The  guard  was  of  a  particular  make  known  as  "  The  steel 
surface  cattle-guard." 

The  evidence  questioned  the  sufficiency  of  the  guard  in 
point  of  plan  and  construction,  and  tended  to  show  the  slats 
of  which  the  guard  was  composed  were  too  close  to  the 
ground,  and  that  weeds  and  grass  had  been  allowed  to  grow 
between  the  slats  of  the  guard  in  question. 

Whether  the  guard  was  suitable  and  sufficient  to  turn 
horses  was  a  question  of  fact.  It  is  beyond  question  the 
horses  passed  over  it,  and  consideration  of  the  testimony  bear- 
ing upon  the  contention  has  led  us  to  the  conclusion  we  are 
not  warranted  to  say  the  decision  of  the  jury,  that  the  guard 
was  not  suitable  and  sufficient  to  have  prevented  such  pas- 
sage, was  manifestly  wrong. 

No  reason  appears  to  ascribe  the  verdict  to  passion,  preju- 
dice or  mistake. 

The  judgment  must  therefore  be  affirmed,  unless  error 
occurred  in  rulings  of  the  court. 

Counsel  for  appellant  asked  appellee  the  following  ques- 
tion: 

Q.  How  often  had  your  horses  been  out  in  the  high- 
way? And  to  another  witness  propounded  the  following 
question : 
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Q.     What  places  have  you  ever  seen  this  black  horse  i 

The  court  sustained  objection  to  each  question  and  a\y 
pellant  saved  exceptions. 

Counsel  in  their  brief  sav  the  answers  were  intended  to 
develop"  that  the  horses  were  frequently  in  the  highway,  anil 
that  from  that  fact  insist  the  inference  arises  the  animals 
were  breachy,  and  would  not  be  restrained  by  a  "suitable'' 
and  sufficient  cattle-guard. 

Had  answers  of  the  most  favorable  kind  been  made  to 
the  questions,  nothing  would  have  been  furnished  other  than 
the  basis  for  the  merest  conjecture.  If  error  was  commit- 
ted, which  we  do  not  conceive,  it  was  altogether  too  unim- 
portant to  demand  reversal,  especially  in  view  of  the  fact 
the  subject  was  not  further  developed  by  any  other  testi- 
mony. 

It  was  not  improper  to  permit  witnesses  to  testify  they 

.ad  seen  horses  pass  freely  over  cattle-guards  of  the  same 

make  and  construction  in  use  on  appellant's  road  in  the  same 

vicinity,  the  circumstances  not  being  dissimilar.     L.  E.  & 

W.  R.  R.  Co.  vs.  Helmerick  38  111.  141. 

Such  testimony  tended  to  prove  cattle-guards  of  that 
type  and  plan  of  construction  insufficient  or  unsuitable  for 
the  purpose. 

It  was  proper  for  the  appellant  company  to  prove  the 
"  steel  surface  cattle-guard  "  was  in  general  use  among  first- 
class  railroads,"  and  regarded  as  being  the  best  known  device 
for  that  purpose,"  as  tending  to  support  its  contention  that 
the  cattle-guard  in  question  was  suitable  and  sufficient  to 
turn  horses. 

The  statute  required  the  apjTellant  company  to  make  the 
guard  suitable  and  sufficient  to  prevent  *  *  *  horses 
*    *    *    from  getting  on  the  railroad. 

The  duty  thus  imposed  upon  the  company  by  the  statute 
is  not  to  be  absolutely  measured  by  what  it  or  other  roads 
had  done  in  the  way  of  selecting  and  adopting  devices  of 
any  kind  as  being  the  best  wherewith  to  meet  the  demand 
of  the  statute. 

That  the  device  adopted  was  in  general  use  by  railroads 
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as  the  best  known,  was  proper  for  consideration  as  tending 
to  show  it  was  sufficient  and  suitable  for  the  purpose,  but 
did  pot  constitute  a  complete  defense  within  itself. 

It  remained  a  question  of  fact,  to  be  determined  from  all 
the  testimony  touching  upon  it,  whether  the  guard  was 
suitable  and  sufficient. 

The  instructions  given  for  appellee  were  framed  in  accord- 
ance with  this  theory  and  in  that  respect  are  approved. 

The  complaint  that  instructions  for  the  plaintiff  imposed 
upon  appellant  company  the  duty  of  having  guards  sufficient 
to  turn  all  horses,  without  regard  to  the  question  whether 
the  particular  animals  were  extraordinarily  breachy  or  wild 
from  fright,  need  not  be  further  noticed  than  to  remark  the 
testimony  in  the  case  did  not  tend  to  show  the  horses  were 
frightened  at  the  time,  or  were  more  preachy  than  ordinary 
stock. 

The  substantial  controversy  in  the  w^hole  case  was  of  fact, 
whether  the  guard  in  its  then  condition  was  suitable  and 
sufficient  to  turn  horses. 

There  appears  no  reason  the  determination  of  the  jury  of 
that  question  should  not  be  accepted  by  this  court. 

The  judgment  is  affirmed. 


City  of  Springfield  t.  Kartha  Co©,  \l^*  g| 

1.  Nkgligenck— 2>ai?cZinflr  on  a  Defective  Street  —The  fact  that  a 
plaintiff  suing  for  injuries  received  on  a  defective  street  had  knowledge 
of  the  defects  is  proper  for  consideration  by  the  jury  in  arriving  at  a 
conclusion  upon  the  que8tion  whether  he  acted  with  due  care,  but  it  is 
not,  as  a  matter  of  law,  proof  of  negligence. 

2.  SA.1IE — Knowledge  of  Defects  in  a  Street— The  mere  fact  that  a 
plaintiff  suing  for  injuries  received  on  a  defective  street,  though  in  pos- 
session of  knowledge  of  the  defects,  was  not  at  the  time  thinking  of  the 
condition  of  the  street,  does  not  necessarily  bar  a  recoveiy,  but  may  be 
considered,  together  with  the  other  circumstances  in  proof,  in  deciding 
whether  the  plaintiff  used  ordinary  care  to  avoid  injury. 

Trespass  on  the  Case,  for  personal  injuries.  Appeal  from  the  Circuit 
Court  of  Sangamon  County;  the  Hon.  Jame3  A.  Ceeighton,  Judge,  pre- 
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Biding.     Heard  in  this  court  at  the  May  term,  1896.    AfiBlrmed.    Opin- 
ion filed  December  4,  1896. 

E.  S.  Robinson,  city  attorney,  for  appellant;  J.  C.  Snigg 
and  E.  L.  Chapin,  of  counsel. 

Patton,  Hamilton  &  Patton,  attorneys  for  appellee. 

Mr.  Presiding  Justice  Bogqs  delivered  the  opinion  of 
THE  Court. 

In  order  to  make  contemplated  repairs  on  Fourth  street 
the  appellant  city  caused  the  material  with  which  the  street 
was  paved  to  be  removed,  which  left  the  surface  of  the  street 
some  fifteen  inches  lower  than  it  had  formerly  been  at  the 
point  of  intersection  of  Fourth  and  Canedy^  street. 

The  street  was  in  that  condition  during  the  night  of  Sep- 
tember 23,  1895.  At  about  the  hour  of  eight  o'clock  of 
that  night  appellee,  a  lady  somewhat  advanced  in  years, 
accompanied  by  her  daughter,  a  young  lady,  alighted  from 
the  street  cars  at  the  corner  of  Fifth  and  Canedv  streets,  and 
started  to  walk  westward  along  the  walk  on  the  south  side 
of  the  last  named  street  to  their  home,  at  the  southwest 
corner  of  Fourth  and  Canedy  streets.  The  night  was  dark 
and  there  was  no  street  lamps  or  other  light. 

Thev  reached  Fourth  street,  and  with  the  view  of  cross- 
ing  it,  stepped  from  the  curbing  and  because  of  the  excava- 
tion made  in  the  streets  by  the  city  as  before  mentioned,  the 
appellee  received  a  violent  fall. 

One  of  the  bones  of  her  right  arm  was  broken,  the  bones 
of  the  wrist  of  her  hand  dislocated,  the  ligaments  and  ten- 
dons of  the  arm  and  hand  lacerated  and  torn,  her  shoulder 
strained,  and  bruises  were  inflicted  on  other  parts  of  her 
body.  She  recovered  judgment  in  the  sum  of  $2,000  and 
the  city  appealed. 

As  a  ground  for  reversal,  it  is  urged  appellee  failed  to 
exercise  ordinary  care,  and  that  her  negligence  contributed 
materially  to  her  injury  and  precluded  recovery. 

In  connection  with  this  insistence  it  is  proper  to  notice 
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an  alleged  error  of  the  court  in  ruling  upon  the  admissibility 
of  testimony. 

Counsel  for  appellee  asked  her  the  following  question : 

"  Q.  Now,  when  you  went  along,  what  kind  of  care  did 
you  exercise,  you  and  your  daughter,  going  along  the  side- 
walk on  the  street  at  that  point,  if  any  ? 

Objected  to  by  defendant.  Objection  overruled  by  the 
court;  to  which  ruling  the  defendant,  by  its  counsel,  then 
and  there  excepted. 

A.     Well,  we  tried  to  be  very  careful. 

Objection  by  the  defendant. 

A.  I  do  not  know;  it  was  dark,  and  we  were  afraid  all 
the  time  and  we  walked  carefully.  I  was  afraid  of  falling 
because  it  was  so  dark;  that  is  why  I  took  hold  of  my 
daughter's  arm.  I  said  I  could  not  see  anything,  and  was 
afraid  I  would  fall." 

In  answer  to  questions  propounded  by  counsel  for  the 
city,  on  cross-examination,  the  appellee  stptod  with  minute- 
ness of  detail  the  manner  in  which  she  and  her  daughter 
were'walking,  and  all  that  took  place  just  before  and  at  the 
time  she  received  her  injuries. 

The  instructions,  of  which  no  complaint  is  made,  were 
such  the  jury  could  not  but  understand  they  were  to  deter- 
mine whether  appellee  had  used  ordinary  care,  by  the  appli- 
cation of  their  judgment  to  the  facts  and  circumstances 
proven. 

The  answer  of  appellee,  if  regarded  as  an  expression  of 
opinion  merely,  and  as  such  not  competent  to  be  received 
in  evidence,  can  not  in  reason  be  deemed  of  sufficient  import- 
ance to  demand  a  reversal  of  the  judgment.  Stirling  Bridge 
Co.  V.  Pearl,  80  111.  251. 

Appellee  had  knowledge,  at  least  in  a  general  way,  of  the 
work  that  the  citv  was  havinof  done  on  the  street. 

The  fact  she  had  such  knowledge  was  proper  for  consid- 
eration by  the  jury  in  arriving  at  a  conclusion  upon  the 
question  whether  she  acted  with  due  care,  but  it  was  not 
evidence  of  negligence  as  matter  of  law. 

It  was  for  the  jury  to  determine,  as  matter  of  fact  in  view 
of  all  the  testimony  bearing  upon  the  question,  whether  she 
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exercised  ordinary  care.  City  of  Sandwich  v.  Dolan,  141 
111.  430;  Village  of  CuUom  v.  Justice.  161  111.  372. 

The  fact  that  though  in  possession  of  such  knowledge  she 
was  not  at  the  time  thinking  of  the  condition  of  the  street 
did  not  necessarily  bar  recovery.  Her  admissions  upon  this 
point  were  proper  for  consideration,  together  with  all  the 
circumstances  in  proof,  in  arriving  at  a  conclusion  upon  the 
ultimate  question  whether  she  used  ordinary  care  and  pru- 
dence.    City  of  Springtield  v.  Rosenraeyer,  52  111.  App.  301. 

The  appellee's  case  does  not  fall  in  the  class  of  those 
referred  to  by  Mr.  Justice  Scholfield  in  C,  M.  &  St.  P.  R. 
R.  Co.  V.  Halsey,  33  III.  254,  who  "  permit  themselves  to 
become  absorbed  in  thoughts  about  other  matters  and  in 
consequence  oblivious  to  present  surroundings." 

Iler  surroundings  at  the  time  were  a  source  of  concern  to 
har.  She  was  not  absorbed  in  thought  about  other  matters 
and  oblivious  to  things  about  her,  but  was  anxious  and 
uneasy  because  of  the  situation,  and  in  the  midst  of  her 
apprehensions  momentarily  forgot  one  source  of  danger. 
This  was  proper  for  consideration  upon  the  question  of  the 
degree  of  care  used,  but  not  conclusive. 

The  injuries  received  by  the  appellee  were  quite  serious 
and  painful,  possibly,  if  not  probably,  permanent  in  charac- 
ter. It  is  not  manifest  but  that  the  evidence  warranted  the 
belief  the  chances  for  permanent  recovery  were  slight. 

Damages  in  such  a  case  must  be  committed  largely  to 
the  sound  discretion  of  a  jury.  We  do  not  feel  warranted 
in  declaring  the  discretion  thus  vested  in  the  jury  was 
unreasonably  exercised  in  this  case. 

The  judgment  is  affirmed. 


Hisslonary  Society  of  the  M.  £.  Church  y.  Adison  Cad- 
weU et  al.^  Executors. 

1.  Wills — Constrtuction  of^  Mistake  in  the  Name  of  a  Legatee, — A 
mistake  in  the  name  or  description  of  a  legatee,  whether  an  individual 
or  corporation,  will  not  render  a  bequest  void  if  the  name  and  descrip- 
tion used  in  the  wiU,  as  applied  to  the  facts  and  cu'cuuistanceB,  will 
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iJentify  such  pei'son  or  corporation  from  others,  and.  whenever  parol 
evidence  becomes  necessary  to  remove  such  uncertainty  the  court  may 
inquire  into  any  material  facts  relating  to  the  pei'son  who  claims  under 
the  will,  for  the  purpose  of  identifying  the  person  intended. 

2.  Same — Parol  Evidence  Admissible  to  Identify  Legatee. — Where  a 
legatee  is  named  in  a  will,  and  there  is  no  legatee  of  that  exact  name, 
parol  evidence  is  admissible  to  show  what  person  or  society  was  in- 
tended by  the  testator. 

3.  Misnomer.— Jh  Name  of  a  Legatee.  -A  misnomer  in  a  will,  desig- 
nating the  organization  intended  to  be  benefited  by  a  legacy  will  not 
defeat  the  bequest  if  it  can  be  reasonably  shown  what  society  in  fact 
was  contemplated  by  the  testator. 

Bill  for  the  Gonstrnction  of  a  Will.— Appeal  from  the  Circuit  Court 
of  Pike  County;  the  Hon.  Jefferson  Orr,  Judge  presiding.  Heard  in 
this  court  at  the  May  term,  1896.  Reversed  and  remanded,  with  direct- 
ions.   Opinion  filed  December  4,  1896. 

A.  G.  Crawford,  attorney  for  appellant. 
A.  C.  Bentley,  attorney  for  appellee. 

Mr.  Justice  Wall  delivered  the  opinion  of  the  Court. 

This  was  a  bill  in  chancery  filed  by  t;he  executors  of 
Lucy  Williams,  deceased,  to  obtain  a  construction  of  her 
last  will.  The  clause  now  to  be  considered  made  a  bequest 
of  $1,500  to  "The  Home  Missionary  Society  of  the  M.  E. 
Church,"  but  as  there  was  no  society  or  corporation  organ- 
ized under  that  precise  name,  and  as  two  organizations, 
to  wit :  "  The  Missionary  Society  of  the  M.  E.  Church  "  and 
"  The  Woman's  Home  Missionary  Society  of  the  M.  E. 
Church,"  were  each  claiming  to  have  been  intended  by  the 
the  testatrix,  the  executors  sought  the  direction  of  the  court 
of  chancery  in  that  behalf.  These  claimants  were  made 
parties,  and  after  a  full  hearing  the  court  entered  a  decree 
finding  that  "  The  Woman's  Home  Missionary  Society  of 
the  M.  E.  Church"  was  the  organization  intended  in  the 
will.  "  The  Missionary  Society  of  the  M.  E.  Church " 
brinffs  the  record  here  and  asks  a  reversal  of  the  decree. 

It  appears  from  the  evidence  that  the  testatrix,  a  maiden 
lady  of  considerable  estate,  had  for  many  years  been  a  mem- 
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bar  of  the  Methodist  Episcopal  Church  at  Pittsfield,  Illinois; 
that  she  took  a  very  active  interest  in  its  work,  was  zealous 
and  liberal  and  well  versed  in  all  matters  pertaining  to  the 
affairs  of  the  church  in  general. 

It  also  appears  that  in  connection  with  and  under  the 
auspicies  of  that  church  there  are  three  missionary  societies — 
one  known  as  *'  The  Missionary  Society  of  the  M.  E. 
Church,"  one  known  as  "  The  Woman's  Foreign  Missionary 
Society  of  the  M.  E.  Church,"  and  one  known  as  "  The 
Woman's  Home  Missionary  Society  of  the  M.  E.  Church." 

The  first  named  is  the  general  missionary  organization  of 
the  church.  In  its  charter  granted  by  the  State  of  New 
York  it  is  declared : 

"The  objects  of  said  organization  are  charitable  and 
religious.  It  is  designed  to  diffuse  more  generally  the  bless- 
ings of  education  and  Christianity  and  to  promote  and  sup- 
port missionary  schools  and  Christian  missions  throughout 
the  United  States,  and  Territories,  and  also  in  foreign  coun- 
tries." It  is  managed  by  a  board  composed  of  ministers  and 
laymen  according  to  rules  and  regulations  prescribed  by  the 
general  conference  of  the  M.  E.  Cliurch.  Its  scope  is  gen- 
eral both  as  to  the  field  of  operations  and  as  to  the  subjects 
of  its  consideration.  About  fifty-five  percent  of  its  funds 
are  expended  abroad  and  about  forty-five  at  home.  The 
second  has  for  its  object  the  more  successful  prosecution  of 
the  missionar}^  work  of  the  church  among  women  in  foreign 
lands.  The  general  purpose  of  the  third  is  to.  enlist  and 
organize  the  efforts  of  Christian  women  in  behalf  of  the 
needy  and  destitute  women  and  children  of  all  sections  of 
this  country  without  distinction  of  race  and  to  co-operate 
with  other  societies  of  the  church  in  educational  and  mis- 
sionary work.  It  has  authority  to  collect  and  disburse 
money,  employ  missionaries,  and  to  work  among  such  neg- 
lected population  in  the  home  field. 

The  testatrix  was  a  person  of  unusual  intelligence  and 
energy,  and  very  familiar  with  the  missionary  operations  of 
the  church.  She  was  never  connected  with  either  of  these 
societies,  and,  as  some  of  the  witnesses  think,  was  not  very 
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much  in  favor  of  ''women's  movements  in  the  church  sep- 
erate  from  the  general  work  of  the  church,"  and  it  appears 
that  though  there  was  a  branch  of  The  Woman's  Home 
Missionary  Society  organized  in  the  town  where  she  lived 
she  did  not  belong  to  it,  nor  contribute  to  it,  though  alwavs 
giving  liberally  to  the  general  missionary  society  of  the 
church.  The  latter  society  as  already  stated  was  devoted 
to  foreign  as  well  as  domestic  missions,  and  while  it  had  no 
separate  departments  for  these  missions  it  used  approxi- 
mately a  certain  per  cent  of  its  funds  for  each,  and,  as  the 
testimony  shows,  where  a  gift  or  devise  is  made  specially  for 
home  or  foreign  purposes,  it  will  be  applied  according  to  the 
wish  of  the  donor.  If  a  gift  is  without  limitation  the  mcJney 
will  be  placed  in  the  treasury  and  used  as  other  funds,  under 
the  direction  of  the  board,  for  both  home  and  foreign  mis- 
sions in  about  the  proportions  stated. 

There  is  evidence  that  the  testatrix  was  not  favorable  to 
foreign  mission  work,  and  never  belonged  to  the  woman's 
foreign  missionary  society;  and  on  the  other  hand  that  she 
did  belong  to  it  for  a  short  time  some  eighteen  years  before 
her  death. 

It  appears  that  in  the  early  history  of  the  church  in  her 
town  the  general  missionary  society,  at  her  solicitation,  ren- 
dered some  pecuniary  aid  which  was  much  needed,  and  which 
she  then,  and  ever  after,  seemed  to  appreciate  fully,  and 
that  she  often  expressed  herself  to  that  eflFect — that  her 
brother,  who  died  several  years  before  she  made  her  will, 
entertained  similar  feelings  and  requested  her  to  remember 
the  missionary  society  of  the  church  liberally,  and  that  in 
referring  to  this  request  on  one  occasion  she  said  she  intended 
to  do  so. 

As  already  stated,  it  appears  that  she  always  did  give 
liberally  to  that  society  while  she  lived. 

There  is  testimony  to  the  effect  that  amonof  members  of 
the  church  that  society  was  usually  known  as  "The  Mis- 
sionary Society,"  and  very  often  was  spoken  of  as  the 
"  Parent  Board,"  and  that ''  The  Woman's  Home  Missionary 
Society  "  was  usually  designated  as  The  Home  Missionary 


284  Appellate  Courts  of  Illinois. 

Vol.  69.]  Missionary  Society  of  the  M.  E.  Church  v.  CadwelL 

Society;  though  it  is  quite  apparent  that  such  testimony*' 
seems  to  be  very  largely  a  reflex  of  the  habit  and  idea  of 
the  witness,  rather  than  a  statement  of  any  general  or  in- 
variable custom  or  understanding  among  Methodists  in  the 
use  or  precise  meaning  of  these  designations. 

Very  probably  if  in  the  same  discourse  there  was  reference 
to  "The  Missionary  Society,"  and  also  to  "The  Home  Mis- 
sionary Society,"  the  speaker  would  have  intended  (and  the 
audience  would  have  understood)  "The  Missionary  Society 
of  the  M.  E.  Church,"  and  "The  Woman's  Missionarv 
Society  of  the  M.  E.  Church,"  and  probably  the  same  would 
have  been  the  case  in  an  ordinary  conversation  where  both 
societies  were  so  referred  to. 

In  Missionar}  Society  v.  Mead  et  al.,  131  111.,  page  361,  it 
is  said  that  a  mistake  in  the  name  or  description  of  a  legatee, 
whether  an  individual  or  corporation,  will  never  render  a 
b3quest  void  if  the  name  and  description  used  in  the  will, 
as  applied  to  the  facts  and  circumstances  proved,  will 
i  lentify  such  person  or  corporation  from  others;  and  that 
whenever  parol  evidence  becomes  necessary  to  remove  such 
uncertainty  the  court  may  inquire  into  any  material  fact 
relating  to  the  person  who  claims  under  the  will,  to  the 
property  claimed  as  the  subject  of  disposition,  to  the  circum- 
stances of  the  testator  and  his  family  and  atfairs,  for  the 
purpose  of  enabling  the  court  to  identify  the  person  in- 
tended bv  the  testator — that  the  law  is  not  so  unreasonable 
as  to  deny  to  the  reader  of  an  instrument  the  same  light 
which  the  writer  enjoyed,  and  that  the  court  should,  by 
means  of  extrinsic  evidence,  place  itself  in  the  situation  of 
the  testator,  whose  language  it  is  called  upon  to  declare. 

The  court  further  remarks  : 

"  Under  this  rule,  it  was  unquestionably  competent  for 
these  various  claimants  to  prove  their  corporate  existence 
and  the  objects  and  purposes  for  which  they  were  organized; 
the  knowledge,  if  any,  which  testatrix  had  of  them,  and 
her  feelings  toward  and  relations  with  them;  the  name  or 
names  by  which  she  or  others  were  accustomed  to  designate 
them;  that  no  other  corporations,  associations  or  societies 


^TuiRD  District— May  Term,  1896.         285 

Missionary  Society  of  the  M.  E.  Church  y.  Cadwell. 

corresponding  to  the  name  or  description  given  in  the  will 
existed  at  the  time  it  was  executed;  her  family,  church  and 
social  relations;  in  short,  every  fact  and  circumstance  sur- 
rounding her  and  these  claimants,  which  would  aid  the 
court  in  reaching  a  conclusion  as  to  her  motives  and  pur- 
poses in  using  the  names  or  description  in  question." 

After  referring  to  ^  number  of  adjudged  cases  illustrat- 
ing the  view  expressed,  the  court  quoted  from  Hinckley  v. 
Thatcher,  139  Mass.  477,  as  follows : 

"  The  facts  known  to  the  testator  at  the  time  he  executed 
his  will,  the  names  by  which  he  was  accustomed  to  call  the 
missionary  societies,  or  by  which  they  were  usually  called 
and  known  in  the  religious  society  with  which  he  worshiped 
the  interest  shown  by  him  in  any  particular  missionary 
society,  and  the  contributions,  if  any,  that  he  made  for  mis- 
sionary purposes,  are  competent  evidence  to  aid  in  identify- 
ing the  missionary  societies  intended  by  the  will." 

The  bequest  is  to  "  The  Home  Missionary  Society  of  the 
M.  E.  Church."  The  word  Home  being  omitted  the  name 
of  appellant  would  remain.  The  word  WoraarCs  being 
interpolated  would  give  us  the  name  of  appellee  claimant. 

Manifestly  the  gift  was  intended  for  one  of  these  claim- 
ants. 

The  appellant  is,  as  already  stated,  the  general  missionary 
agency  of  the  church.  It  is  designed  to  diffuse  more  gen- 
erally the  blessings  of  education  and  Christianity,  and  to  pro- 
mote and  support  missionary  schools  and  Christian  missions 
throughout  the  United  States  and  Territories,  and  also  in 
foreign  countries.  It  is  not  restricted  as  to  the  objects  or 
locality  of  its  benefactions,  and  is  the  main  instrumentality 
through  which  these  functions  of  the  church  are  performed. 

It  derives  a  large  part  of  its  funds  from  contributions 
regularly  taken  up  in  the  various  charges,  and  those  funds 
are  disbursed  by  the  board  in  nearly  equal  proportions  for 
domestic  and  foreign  missions — though  a  contribution  will 
be  used  exclusively  for  either  as  may  be  desired  by  the  donor. 

The  appellee  claimant  has  a  limited  field  and  object.  Its 
main  dependence  is  upon  the  efforts  of  Christian  women,  and 
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its  great  charity  is  in  behalf  of  needy  and  destitute  women 
and  children  in  this  country. 

The  one  is  general,  embracing  all  the  appropriate  means 
by  which  religious  and  educational  advantages  may  be 
secured  to  all  people  in  this  and  foreign  lands,  the  other  is 
specially  intended  to  aid  needy  and  destitute  women  and 
children  in  the  home  field. 

The  testatrix,  with  her  intelligent  knowledge  of  the  cus- 
toms and  methods  of  the  church,  seemed  to  have  a  broad 
view  of  what  was  most  useful  and  practical  in  working  out 
its  great  purposes. 

She  thought  the  home  missionary  work  was  most  fruitful 
of  good  results  when  directed  to  the  support  and  building 
up  of  weak  and  struggling  charges,  such  as  was  that  of 
her  own  town  years  ago,  as  already  stated — she  was  especi- 
ally interested  in  such  efforts.  She  did  not  feel  so  much 
interest  in  foreign  missions;  nor  did  she  contribute  to  the 
appellee  claimant  in  its  home  mission  work  but  declined  to 
do  so,  though  giving  freely  at  all  times  to  the  appellant,  and 
this,  as  we  may  fairly  presume,  because  in  her  judgment  one 
was  more  practically  useful  than  the  other.  Evidently 
that  was  her  idea.  She  knew  that  if  she  gave  to  the 
appellant  for  home  use  the  gift  would  be  devoted  to  those 
forms  of  mission  work  which  she  preferred,  and  if  she  gave 
to  the  appellee  claimant  it  would  be  devoted  to  special 
objects,  and  through  special  efforts  which  she  had  not  pre- 
ferred. 

Counsel  for  appellee  say  she  had  more  than  ordinary  busi- 
ness ability;  that  she  looked  after  her  affairs  herself,  and 
that  she  wrote  the  will  with  her  own  hand. 

We  do  not  find  any  proof  of  this  latter  statement  in  the 
abstract.  The  instrument  is  quite  aptly  drawn,  yet  it  is  a 
little  singular  that  she  should  have  failed  to  designate  more 
accurately  the  beneficiary  intended  in  this  bequest.  In  one 
other  instance  she  was  also  at  fault;  that  is  in  giving  a  sum 
to  the  University  of  Bloomington,  Illinois,  there  being  no  in- 
stitution of  that  name,  but  as  was  alleged  in  the  bill,  this 
was  designed  for  an  institution  of  learning  under  the  aus- 
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pices  of  her  church  at  Bloomington,  known  as  "  The  Illi- 
nois Wesleyan  University."  Perhaps  and  probably  this  was 
characteristic  of  her,  as  it  is  of  many  persons  having  en- 
larged ideas  with  an  active,  executive  disposition,  who  are 
not  careful  or  particular  as  to  merely  technical  details.  She 
knew  well  enough  there  was  no  organization  bearing  the 
precise  name  mentioned  in  this  bequest,  and  yet  it  did  not 
occur  to  her  that  there  would  be  any  doubt  as  to  the  bene- 
ficiary intended. 

The  whole  matter  being  considered,  we  feel  reasonably 
certain  that  she  meant  to  give  her  money  to  the  home  mis- 
sionary cause  of  her  church,  in  the  broadest  sense,  as  she 
had  always  done,  to  be  used  and  expended  through  the 
raiain,  general,  and  most  efficient  agency  of  the  churcli.  for 
such  purposes,  and  that  it  was  not  her  design  to  give  it  to 
the  "  Woman's  Home  Missionary  Society." 

It  is  not  to  be  supposed  that  because  she  was  a  woman 
she  would  favor  by  her  will  that  organization.  On  the  con- 
trary, she  never  seemed  so  inclined,  and,  as  is  w^ell  known, 
many  women  of  the  highest  intelligence  and  the  best  judg- 
ment do  not  choose  to  co-operate  with  organizations  con- 
trolled exclusively  by  or  in  the  interest  of  women. 

Nothinor  can  fairlv  be  drawn  from  this  consideration  one 
way  or  the  other  except  so  far  as  it  may  be  affected  by  evi- 
dence bearing  directly  upon  it.  We  are  persuaded  that  she 
considered  her  bequest  effective,  and  that  she  so  intended  it 
in  favor  of  the  general  missionary  society  of  the  church,  for 
use  in  the  home  field,  and  that  the  word  Home  was  em- 
ployed merely  for  the  purpose  of  designating  where  the 
money  was  to  be  applied.  This  was  the  only  word  of  limi- 
tation that  she  used. 

If  we  interpolate  the  word  WomavHa^  as  urged  by  appellee 
claimant,  we  must  add  another  limitation  and  thus  effectu- 
ate an  object  which  she  in  her  life  did  not  appear  to  regard 
with  much  interest,  though  it  was  often  pressed  upon  her 
notice  by  those  who  were  promoting  it. 

She  was  a  person  of  mature  and  settled  views,  and  it  is 
not  likely  that  at  the  close  of  a  long,  active  and  consistent 
life,  when  making  a  final  disposition  of  berestate,  mainly  to 
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charitable  objects,  she  would  depart  from  a  course  she  had 
usually  pursued  or  abandon  ideas  that  she  had  always  en- 
tertained. 

We  are  of  opinion  the  decree  erroneously  construed  the 
will  in  regard  to  the  bequest  under  consideration.  It  will 
therefore  be  reversed,  with  direction  to  enter  a  decree  to 
the  effect  that  the  bequest  was  intended  for  The  Missionary 
Society  of  the  M.  E.  Church,  for  use  and  application  in  the 
United  States  and  Territories. 

Reversed  and  remanded  with  directions. 


Joseph  G.  English  v.  The  City  of  Danville. 

1.  "PLRADIVQS—Conxtruetion  of. — Every  pleading  is  to  be  taken  most 
strongly  against  the  pleader. 

2.  Same— Allegations  of  Special  Damages. — When  the  law  does  not 
necessarily  imply  that  the  plaintiff  has  sustained  damages  by  tlie  acts 
complained  of.  it  is  essential  to  the  validity  of  the  declaration  that  the 
resulting  damages  should  be  shown  with  particularity  in  order  to  pre- 
vent surprise  to  the  defendant  which  might  otherwise  ensue  on  the  trial, 
and  the  plaintiff  will  not  be  permitted  to  give  in  evidence  matters  not 
80  stated. 

8.  Damages— Damntxm  Absque  Injuria. — To  authorize  a  recovery  for 
an  injury  to  property  by  the  construction  of  a  public  improvement  by  a 
municipal  corporation,  it  must  appear  that  there  has  been  some  physical 
distm-bance  of  a  right  enjoyed  as  incident  to  such  ownership  by  the 
owner  of  such  property. 

4.  Same — Public  Improvements. — A  street,  or  part  of  a  street,  may  lie 
improved  and  the  adjacent  property  may  be  directly  benefited  thereby^ 
but  it  does  not  follow  that  other  localities  thereby  sudtain  any  damage 
in  contemplation  of  law. 

Trespass  oti  the  Case,  for  damages  sustained  by  the  construction  of 
public  improvements.  Error  to  the  Circuit  Ck)urt  of  Vermilion  County; 
the  Hon.  Ferdinand  Bookwalter,  Judge,  presiding.  Heard  in  this 
court  at  the  May  term,  1896.  Affirmed.  Opinion  filed  December  4, 
1896. 

Statement  of  the  Case. 

The  plaintiff  in  error  declared  in  case,  alleging  that  he 
was,  and  for  more  than  twenty  years  had  been,  the  owner  of 
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a  certain  lot  on  the  east  side  of  Gilbert  street,  which  runs 
north  and  south  and  is  forty-nine  and  a  half  feet  wide;  that 
by  general  ordinances  of  the  city,  in  force  for  ten  years, 
sidewalks  on  streets  of  the  width  of  said  street  were  re- 
quired to  be  nine  and  three-fourths  feet  wide;  that  by  an 
ordinance  recently  passed,  it  was  provided  that  said  Gilbert 
street  should  be  improved  between  North  street  and  Madi- 
son streets  bv  a  cur  bin «:  to  be  set  on  each  side  of  the  street, 
fifteen  feet  from  the  center  line  thereof;  that  on  the  west 
side  of  said  Gilbert  street  between  the  streets  named,  the 
defendant  city,  contrary  to  the  aforesaid  ordinances,  wronor- 
fully  put,  and  allowed  the  owners  of  lots  on  said  west  side 
to  put,  curbing  twelve  feet  from  the  center  of  the  street  and 
thereby  suflFered  and  permitted  said  owners  on  the  west  side 
to  enjoy  a  space  twelve  and  a  half  feet  wide,  that  is  to  say,. 
''  five  feet  for  sidewalks  proper,  and  seven  and  one-half  feet 
for  sward,  shade  trees,  parks,  statuary  and  ornament,  there- 
by beautifj'^ing,  ornamenting  and  enhancing  in  value  the 
lots  aforesaid  on  the  west  side  of  the  said  Gilbert  street, 
while  on  the  east  side  of  Gilbert  street,  between  the  said 
North  street  and  the  said  Madison  street,  the  defendant  on, 
that  is  to  say,  the  19th  day  of  November,  1895,  contrary  to 
the  provisions  of  the  ordinances  aforesaid,  unnecessarily 
and  wrongfully  put  in  the  said  Gilbert  street  permanent 
stone  curbing  nineteen  feet  east  of  the  center  of  said  Gil- 
bert street,  leaving  five  and  three-fourths  feet  on  the  east 
side  of  the  said  street  for  a  sidewalk  and  allowing  no  space 
on  the  east  side  for  sward,  trees,  statuary  and  ornaments,  as 
was  allowed  on  the  west  side,  and  thereby  greatly  depreci- 
ated the  market  value  of  the  lots  on  the  east  side,  including 
the  said  lot  owned  and  occupied  by  the  plaintiff. 

And  the  plaintiff  averred  that  the  curbing  on  the  said 
Gilbert  street,  between  North  street  and  Madison  street,  and 
the  respective  widths  of  the  sidewalks  aforesaid  on  the  west 
and  east  sides  of  Gilbert  street,  were  so  put,  placed,  located 
and  established  as  aforesaid,  contrary  to  the  ordinances 
aforesaid,  and  were  not  required  to  be  so  put,  placed,  located 
or  established  by  any  demand  or  necessity  of  the  public 
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or  the  requirements  of  the  public  travel  or  convenience,  but 
were  so  put,  placed  or  located  and  established,  unnecessa- 
rily, arbitrarily,  wrongfully  and  through  favoritism,  whereby 
and  by  reason  whereof  and  of  the  premises,  the  plaintiff 
averred  that  the  value  of  the  said  lot  owned  and  occupied 
by  him  as  aforesaid,  was  injured  and  greatly  depreciated  in 
value  generally,  and  especially  in  this,  that  is  to  say,  that 
its  front  on  the  said  Gilbert  street  was  not  as  handsome  and 
inviting  in  general  appearance;  that  it  had  not  an  equal 
degree  of  safety  with  a  lot  having  a  wider  sidewalk  in  its 
front;  that  an  equal  opportunity  with  the  lots  on  the  said 
west  side  of  the  said  Gilbert  street  was  not  afforded  in  its 
front  for  sward,  shade  trees,  statuary  and  ornament;  that  it 
was  to  a  greater  degree  subject  to  the  annoyance  of  the 
dust,  danger  and  noise  necessarily  caused  by  the  public 
travel  and  traflSc  in  its  front  on  the  said  Gilbert  street;  that 
it  was  made  less  inviting  and  desirable  to  purchasers  seek 
ing  lots  for  residences  and  that  it  was  otherwise  injured  and 
depreciated  in  its  market  value  by  reason  of  the  acts  of  the 
defendant  in  unnecessarily,  arbitrarily,  inequitably,  unjustly 
and  wrongfully  curbing,  and  permitting  to  be  curbed  as 
aforesaid,  the  said  Gilbert  street,  and  in  locating  and  estab- 
lishing, and  permitting  to  be  located  and  established  as 
aforesaid,  the  sidewalks  aforesaid. 

The  court  sustained  a  demurrer  to  the  declaration  and 
rendered  judgment  against  the  plaintiff  for  cost.  To 
reverse  that  judgment  the  plaintiff  has  brought  his  writ  of 
error,  and  the  only  question  is,  whether  the  declaration 
sufficiently  alleged  a  cause  of  action. 

D.  D.  Evans  and  Will  Beckwith,  attorneys  for  the 
plaintiff  in  error. 

G.  F.  Reabick,  city  attorney  for  defendant  in  error. 

Mr.  Justice  Wall  delivered  the  opinion  of  the  Court. 
The  declaration  is  quite  loose  and  indefinite  in  some  of 
its  allegations. 


Thikd  District— May  Term,  1896.         291 

Eaglish  V.  City  of  Danville. 

Applying  the  familiar  rules  that  in  pleading  everything 
shall  be  taken  most  strongly  against  the  pleader,  and  thaf 
pleadings  must  not  be  ambiguous  or  argumentative,  let  us 
ascertain  what  is  the  substance  of  the  declaration.  It  will 
be  noticed  that  there  is  a  recital  of  certain  ordinances  by 
which  it  was  provided,  in  the  first  place,  that  sidewalks  or 
streets  of  the  width  of  Gilbert  street,  were  to  be  nine  and 
three-fourths  feet  wide,  and  that  later,  an  ordinance  was 
passed  providing  for  improving  a  part  of  this  street  by  a 
curbing  to  be  set  fifteen  feet  from  the  center  line  thereof, 
and  that  neither  of  these  ordinances  was  observed  in  placing 
the  curbings  at  the  point  in  question,  on  either  side  of  the 
street.  The  allegation  is  that  the  city,  contrary  to  said  or- 
dinances, wrongfully  put,  and  allowed  the  owners  of  lots  on 
the  west  side  of  the  street  to  put,  the  curbing  twelve  feet 
from  the  center  and  thereby  suffered  said  owners  on  the 
west  side  to  enjoy  a  space  of  twelve  and  a  half  feet,  that  is 
to  say,  five  feet  for  sidewalk  proper,  and  seven  and  a  half  for 
sward,  shade  trees,  etc.  It  seems  uncertain  and  ambiguous 
as  to  whether  this  was  done  by  the  city  or  by  the  abuttin«: 
lot  owners. 

There  is  no  definite  statement  of  the  terms  of  the  ordi- 
nance from  which  it  can  be  ascertained  whether  the  sidewalk 
and  curbing  were  to  be  put  in  by  the  city,  or  by  the  owners 
of  abutting  lots,  nor  is  it  averred  what  was  the  fact  and 
therefore  it  seems  to  be  a  fair  construction  that  on  the  west 
side  it  was  done  by  the  lot  owners  with  permission  of  the 
city.  As  to  the  east  side,  it  is  plainly  averred  that  the  city 
placed  the  curbing  nineteen  feet  from  the  center  line,  leav- 
ing but  five  and  three-fourths  feet  for  sidewalk.  Thus  it  is 
alleged  that  the  city  acted,  and  permitted  others  to  act,  con- 
trary to  the  provisions  of  the  ordinances,  as  construed  by 
the  pleader,  but  unless  the  plaintiff  has  thereby  sustained 
such  damages  as  the  law  will  notice,  he  has  no  cause  of 
action.    What  are  the  allegations  as  to  damages  ? 

It  is  averred  that  by  reason  of  the  space  of  seven  and  a 
half  feet  taken  for  sward,  shade  trees,  parks,  statuary  and 
ornaments,  the  lots  on  the  west  side  are  beautified,  orna- 


292  Appellate  Courts  of  Illinois. 


Vol.  69.]  English  v.  City  of  Danville. 


mented  and  enhanced  in  value,  but  that  no  such  or  any  space 
was  left  on  the  east  side  for  sward,  shade  trees,  statuary  an<l 
ornaments,  and  thereby  the  lots  on  the  east  side  were  erreatlv 
depreciated  in  value.  In  the  next*  sentence  it  is  averrc*! 
that  such  Jiction  was  wrongful,  arbitrary  and  partial,  whereby 
the  plaintiff's  lot  was  greatly  depreciated  in  value  generally, 
and  especially  in  this,  that  its  front  was  ^^not  so  handsome 
and  inviting  in  appearance;"  had  not  "  an  equal  degree  of 
safety  with  a  lot  having  a  wider  sidewalk;"  that  an  "equal 
opportunity  with  the  lots  on  the  west  side  is  not  afforded 
as  a  part  of  the  sidewalk  in  its  front  for  sward,  shade  trees, 
statuary  and  ornament;"  that  it  was  *'  to  a  greater  degree 
subjected  to  annoyance  of  dust,  danger  and  nois«,  necessarily 
caused  by  public  travel  and  traffic  in  its  front;'*  that  it  was 
"made  less  inviting  and  desirable  to  purchasers  seeking 
lots  for  residences,"  and  "otherwise  injured  and  depreci- 
ated in  its  market  value."  The  allegation  that  the  plaint- 
iff's lot  was  greatly  depreciated  in  value  is  immediately  fol- 
lowed by  the  statement  of  certain  particulars  of  damage, 
with  the  conclusion  that  it  was  otherwise  injured,  etc.  The 
special  damages  thus  set  forth  may  fairly  be  presumed  to 
be  and  include  all  that  the  plaintiff  intends  to  claim.  It  18 
a  settled  rule  of  pleading  that  when  the  law  does  not  nec- 
essarily imply  that  the  plaintiff  sustained  damage  by  the 
act  complained  of  it  is  essential  to  the  validity  of  the  dec- 
laration that  the  resulting  damage  should  be  shown  w^ith 
particularity,  in  order  to  prevent  the  surprise  to  defendant 
which  might  otherwise  ensue  on  the  trial,  and  the  plaintiff 
will  not  be  permitted  to  give  in  evidence  matters  not  so 
stated.     1  Ch.  PL  396. 

Here  there  is  no  implication  of  law  that  the  acts  com- 
plained of  caused  any  damage  to  the  plaintiff.  Hence  he 
must  particularly  state  the  items  of  injury  upon  which  he 
will  rely,  and  the  general  averments  of  depreciation  may 
be  disregarded. 

The  averment  that  the  plaintiflTs  lot  "  is  to  a  greater 
degree  subjected  to  the  annoyance  of  dust,  danger  and  noise, 
necessarily  caused  by  public  travel  and  traffic  in  its  front'' 
is  not  so  positive  and  direct  as  it  should  be. 
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It  is  not  certain  whether  the  pleader  means  that  the 
annoyance  complained  of  is  (greater  than  it  was  before  the 
improvement,  or  whether  it  is  raerel}''  greater  than  that 
now,  or  formerly,  suffered  bv  the  other  side.  He  does  not 
say  that  it  is  greater  than  heretofore,  nor  whether  the 
increase  is  due  to  the  improvement  or  to  other  causes.  He 
oes  not  aver  that  the  tra  flic  is  pushed  further  east  than  it 
naturally  or  properly  would  be  but  for  the  improvement 
and,  therefore,  he  sustains  greater  annoyance  in  the  partic- 
ulars named.  Those  particulars  are  indefinite,  and  it  may 
Avell  be  doubted  whether  they  are  of  themselves  such  tan- 
gible and  certain  elements  as  to  furnish  a  basis  for  substan- 
tial damages.  And  the  averment  is  but  an  argumentative 
statement  of  the  pleader's  conclusion  as  to  these  items. 

It  follows  that  the  substance  of  the  plaintiflTs  complaint 
is  that  the  city  has  permitted  twelve  and  one-half  feet  of 
the  street  to  be  taken  on  the  west  side  for  the  purpose  of  a 
sidewalk  and  a  sward,  and  has  allowed  but  five  and  three- 
fourths  feet  on  the  east  side  for  the  purpose  of  a  sidewalk 
merely.  In  other  words,  the  city  is  doing,  or  permitting 
the  owners  of  lots  on  the  west  side  to  do,  more  in  the  wav 
of  ornamentation  than  on  the  east  side,  and  is  using,  or  per- 
mitting the  said  lot  owners  to  use,  seven  and  one-half  feet 
of  the  street  for  a  sward  which,  it  is  expected,  will  be 
ornamented  with  statuary,  trees,  etc.;  and  as  the  averment 
is  to  be  taken  most  strongly  against  the  pleader,  it  amounts 
to  this,  that  the  cit}^  is  merely  permitting  said  lot  owners  to 
do  so,  and  thereby  the  west  side  is  made  more  attractive 
than  the  east,  so  that  lots  on  that  side  have  become  more 
eligible  than  those  on  the  east.  It  does  not  appear  that 
those  on  the  east  side  are  less  valuable  than  before,  in  that 
the  use  and  enjoyment  thereof  have  been  in  any  wise  lessened, 
but  the  proposition,  reduced  to  its  simplest  form  is  that  the 
lots  on  the  west  side  have  been  enhanced  in  value  bv  the 
means  and  in  the  way  mentioned. 

It  is  very  clear  that  there  has  been  no  physical  invasion 
of  the  plaintiffs  property,  and  it  seems  equally  so  that  no 
physical  disturbance  of  any  right  enjoyed  by  the  plaintiff, 
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in  connection  with  his  property,  is  alleged.  His  right  of 
ingress  and  egress  is  not  affected;  no  additional  burden  is 
imposed.  The  improvement  which  the  city  has  permitted 
lot  owners  to  make  on  the  west  side  has  enhanced  the  value 
of  property  on  that  side,  but  it  does  not  appear  that  it  has 
diminished  the  value  of  that  on  the  east  side. 

Lots  on  the  west  side  are  more  salable  than  before,  and 
perhaps  they  will  be  taken  at  the  higher  prices  in  preference 
to  those  on  the  east  side  at  the  prices  formerlj'  obtainable. 
If  this  can  be  considered  in  any  sense  a  damage  to  the  plain- 
tiff it  is  in  a  legal  sense  absqtie  injuria^  and  the  city  is  not 
to  be  held  responsible. 

The  fee  of  the  street  is  in  the  city,  and  it  may  make  or 
permit  others  to  make  any  improvement  therein  not  incon- 
sistent with  the  purposes  of  a  street,  and  unless  the  property 
of  abutting  lot  owners  is  damaged  thereby  they  have  no 
cause  of  complaint.  One  street,  or  one  part  of  a  street,  may 
be  improved  and  the  adjacent  property  may  be  directly  bene- 
fited thereby,  but  it  does  not  follow  that  other  localities 
thereby  sustain  any  damage  in  contemplation  of  law.  Other- 
wise there  could  be  no  improvements  made  by  the  city  in 
one  locality  without  making  compensatory,  corresponding 
or  equivalent  improvements  every  where  else,  which,  of 
course,  would  be  impossible. 

In  Rigney  v.  Chicago,  102  III.  64,  it  was  remarked  that 
there  are  certain  injuries  necessarily  incident  to  the  owner- 
ship of  property  in  towns  and  cities,  which  may  directly  im- 
pair the  value  thereof,  for  which  the  law  affords  no  remedy, 
as,  for  instance,  the  building  of  a  jail  or  a  police  station, 
Avhich  may  depreciate  property  in  the  vicinity;  and  it  was 
further  said :  ''  So,  as  to  an  obstruction  in  a  public  street,  if 
it  does  not  affect  the  use  or  enjoyment  of  neighboring  projv 
erty,  and  thereby  impair  its  value,  no  action  will  lie.  In  all 
cases,  to  warrant  recovery,  it  must  appear  there  has  been 
some  direct  physical  disturbance  of  a  right,  either  public  or 
private,  which  the  plaintiff  enjoys  in  connection  with  his 
property,  and  which  gives  it  an  additional  value,  and  that 
by  reason  of  such  disturbance  he  has  sustained  a  special 
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ciamage  with  respect  to  his  property  in  excess  of  that  sus- 
tained by  the  public  generally." 

We  are  of  opinion  that  demurrer  was  properly  sustained, 
and  the  judgment  is  therefore  affirmed. 


Herman  Schultz  y.  Oliyer  Reader. 

0 

1.  Delivery — In  Sales  of  Personal  Property, — A  sale  of  personal 
property,  not  being  completed  by  delivery,  is  ineffectual,  and  in  law 
void  as  against  creditors. 

RepleT in.— Appeal  from  the  Circuit  Court  of  Macoupin  County;  the 
Hon.  JA.COB  FoDKE,  Judge,  presiding.  Heard  in  this  comt  at  the  May 
term,  1896.    Affirmed.    Opinion  filed  December  4,  1896. 

Anderson  &  Bell,  attorneys  for  appellant. 

D.  D.  GooDELL  and  Kinakeb  &  Binaker,  attorneys  for 
appellee. 

Mr.  Presiding  Justice  Boggs  delivered  the  opinion  of 
THE  Court. 

The  action  was  replevin,  by  appellant  against  appellee,  to 
recover  a  binder  and  harvester. 

At  the  close  of  the  testimony  offered  in  behalf  of  appel- 
lant, on  the  motion  of  appellee,  the  jury  were  instructed 
to  return,  and  did  return,  a  verdict  for  the  defendant. 

This  appeal  questions  the  ruling  of  the  court  upon  the 
motion. 

The  machine  was  originally  the  property  of  one  Quick. 
Appellant  claimed  he  became  the  owner  of  it  by  purchase 
from  Quick,  and  the  claim  of  appellee,  who  was  a  consta- 
ble, was  in  virtue  of  a  levy  made  by  him  upon  the  machine 
to  satisfy  a  distress  warrant  against  Quick  in  favor  of  one 
Howell. 

It  appeared,  from  the  testimonj'^,  appellant  contracted 
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with  Quick  for  the  machine,  and,  giving  appellant  the  ben- 
efit of  all  intendments  arising  from  the  evidence,  that  he 
paid  Quick  for  it. 

But  the  view  of  the  Circuit  Court  was,  the  machine  was 
not  delivered  to  the  purchaser,  and  that  the  sale  for  that 
reason  was  void,  as  matter  of  law,  as  against  creditors. 

The  machine  was  under  a  shed  on  premises  occupied  by 

Quick  when  the  negotiations  for  the  purchase  were  begun 

and  concluded.     It  remained  there  until  levied  upon  by  the 

appellee. 

Appellant,  after  contracting  to  buy  it,  went  to  the  sheil, 

collected  several  detached  parts  of  the  machine  and  laid 

them  on  the  machine,  but  did  not  move  it  or  exercise  other 

acts  of  control  over  it,  but  went  away  to  his  home. 

On  the  following  day  appellee  came  to  the  home  of 
Quick  and  levied  upon  it  and  took  it  away. 

It  was  practicable  to  move  the  machine;  in  fact  it  was 
provided  with  wheels  for  that  purpose.  In  this  respect  it 
was  not  distinguishable  from  any  ordinary  vehicle. 

It  remained  after  the  sale  as  full}'  in  the  possession  and 
control  of  the  vendor  as  before  the  sale. 

As  to  creditors  of  the  vendor  the  sale,  not  being  completed 
by  delivery,  was  ineffectual,  and  in  law  fraudulent  as  to 
creditors.  Consult  Hewett  v.  Griswold,  43  111.  App.  4(J, 
and  cases  there  cited. 

The  fact  that  Quick  notified  the  constable  and  Howell 
the  creditor,  before  the  levy  was  made,  of  what  had  occurred 
between  himself  and  appellant  relative  to  a  Siile  of  the  ma- 
chine, had  no  effect  to  make  legal  a  transaction  which  the 
rules  of  law  denounced  as  illegal.  Hewett  v.  Griswold, 
sujyra. 

Quick,  in  answer  to  the  demand  of  the  constable  for  prop- 
erty to  be  levied  upon,  presented  a  schedule  of  his  property 
and  demanded  to  be  allowed  his  exemptions. 

The  machine  ^was  not  included  in  the  schedule  and  the 
constable  thereupon  proceeded  to  levy  upon  it. 

Quick  insisted  that  he  should  be  allowed  to  amend  the 
schedule  and  include  the  machine,  but  the  constable  re- 
fused to  allow  him  to  do  so. 
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Counsel  insist  he  had  the  right  to  so  amend  the  schedule 
in  order  to  enable  him  to  retain  the  property  and  complete 
his  contract  with  appellant. 

The  statute  then  in  force  provided  that  property  omitted 
from  a  schedule  should  be  subject  to  be  levied  upon.  There 
was  no  proof  the  omission  was  brought  about  by  the  fraud 
of  the  officer  or  the  creditor. 

Appellant  did  not,  when  the  schedule  was  signed  and 
sworn  to,  desire  the  machine  should  be  listed  as  his  property. 

The  evidence  produced  by  appellant  did  not,  under  the 
rules  of  the  law,  warrant  a  verdict  in  his  favor,  and  the 
court  correctly  so  advised  the  jury. 

The  judgment  is  affirmed. 


Jacob  Lebkeucher  v.  Lonis  Bolansen. 

1.  Mastkr  and  Servant— iZwfc*  of  tJie  Employment— V^hen  a  per- 
son contaracts  an  employment  with  the  distinct  understanding  that  a 
certain  boat,  with  its  engine  and  boilers  therein,  is  to  be  used  in  exca- 
vating a  ditch,  and  that  a  certain  engineer  is  to  liave  charge  and  control 
of  the  same,  and  that  he  is  to  work  under  his  direction,  it  is  a  perver- 
sion of  the  law  to  say  that  under  such  circumstances  it  is  the  duty  of 
the  employer  to  use  reasonable  care  to  provide  safe  machinery  and  a 
competent  engineer,  for  the  reason  that  the  parties  knew  that  the  boat, 
equipped  as  it  was,  was  to  be  used,  and  that  this  engineer  was  to  be  in 
charge. 

Trespass  on  the  Case,  for  personal  injuries.  Appeal  from  the  Cir- 
cuit Court  of  Cass  County;  the  Hon.  George  W.  Herdman,  Judge, 
presiding.  Heard  in  this  court  at  the  May  term,  1896.  He  versed  and 
remanded.    Opinion  filed  December  11, 1896. 

Mills  &  McClure,  attorneys  for  appellant. 

Bailey  &  Holly,  attorneys  for  appellee. 

Opinion  per  Curiam. 

This  is  an  appeal  from  a  judgment  for  $175  against  the 
appellant  in  an  action  on  the  case.     The  declaration  alleged, 
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in  the  first  count,  th.at  defendant  being  en;::age(l  in  digging 
a  ditch,  employed  the  plaintiff  to  work  for  hiin,  and  that  in 
the  construction  of  saiil  ditch  it  was  necessary  for  defend- 
ant to  use  a  certain  dredge  boat,  with  the  engine,  boiler  and 
machinery  therein,  and  that  defendant  furnished  said  boat, 
and  that  it  was  his  duty  to  exercise  reasonable  care  and 
caution  to  furnish  a  reasonably  good  and  safe  boat,  engine, 
etc.,  on  and  about  which'  plaintiff  was  to  work,  and  to  use 
reasonable  care  to  furnish  an  expert  and  experienced  and 
capable  engineer  to  operate  the  boiler,  engine,  etc.,  on  said 
boat ;  that  defendant  failed  to  use  due  care  in  both  of  said 
matters;  that  the  engine,  boiler,  etc.,  so  furnished  were  old, 
and  imperfect  and  unsafe,  and  that  the  engineer  was  inex- 
perienced, incapable  and  ineflBcient,  and  that  while  plaintiff 
was  working  for  said  defendant  on  said  boat,  and  while 
using  ordinary  cai-e  for  his  own  safety  the  boiler  on  said 
boat,  by  reason  of  its  unsafe,  imperfect  and  bad  condition, 
and  the  unskillful  management  thereof  by  the  engineer, 
exploded,  whereby  the  plaintiff  was  injured,  etc.  The  second 
count  alleged  in  substance  the  same,  with  the  addition  that 
the  engineer  was  known  by  the  defendant  to  be  competent 
and  skillful,  and  that  through  his  failure  to  keep  the  boiler 
properly  cleaned  and  supplied  Avith  water  it  exploded,  etc. 
The  third  count  averred  that  the  defendant,  by  the  exercise 
of  ordinary  care,  might  have  known  that  the  engineer  was 
incompetent,  and  the  boiler  exploded  because  of  its  unsafe 
condition  and  the  unskillful  management  thei'eof. 

The  case,  as  made  by  the  proof,  was  that  the  Hager  Slough 
Drainage  District  owned  a  steam  dredge  boat  which  was 
bought  to  be  used  in  constructing  a  ditch  in  said  district. 
The  boat  was  operated  under  the  direction  of  the  drainage 
commissioners  for  two  vears  or  more  and  was  then  sold  to 
an  ice  company  at  Alton.  Several  years  later,  the  drainage 
commissioners  thought  it  necessary  to  dredge  and  clear  the 
ditch  and  they  bought  the  boat  again  and  brought  it  back 
to  be  used  for  that  purpose. 

They  had  some  rej)airs  and  changes  made,  and  used  the 
boat  during  the  fall  of  1895. 
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In  the  spring  of  1895,  they  proposed  to  the  appellant  that 
he  take  the  contract  of  completing  the  work.  He  finally 
concluded  to  do  so  after  having  a  conference  with  the 
appellee,  who  had  worked  on  the  boat  as  a  deck  hand,  and 
with  one  Lon  May,  who  had  been  the  engineer  at  different 
times,  and  under  whom  the  appellee  had  worked  as  such 
deck  hand.  Both  May  and  appellee  urged  appellant  to 
undertake  the  contract,  with  the  understanding  that  if  so, 
they  were  to  have  the  positions  of  engineer  and  deck  hand 
as  before,  at  certain  rates  which  were  then  mentioned. 

There  is  some  evidence  tending  to  show  that  they  were 
expecting  to  share  in  the  profits  of  the  contract  also,  but 
this  is  in  dispute.  The  appellee,  who  was  a  former  resi- 
dent in  the  district,  knew  nothing,  except  in  a  general  way, 
as  to  the  condition  of  the  boat. 

He  put  May  in  charge  with  the  appellee,  and  William 
May,  a  relative  of  Lon  May,  and  Jesse  Griffin  as  assistants, 
and  instructed  May  to  put  the  boat  in  order  and  make  any 
needed  repairs. 

It  appears  that  after  such  repairing  as  was  thought  nec- 
essary the  work  was  begun  and  proceeded  several  days 
when  the  boiler  exploded,  killing  William  May  and  seriousl}' 
injuring  the  appellee.  Just  what  caused  the  explosion  is 
unknown,  though  the  indications  are  that  there  was  a  want 
of  water  in  the  boiler,  caused,  perhaps,  by  the  muddj''  condi- 
tion of  the  water,  or  by  some  temporary  stoppage  in  the 
pump.  It  is  not  shown  that  the  engineer  was  incompetent, 
or  that  the  explosion  was  due  to  the  condition  of  the  boiler, 
except  so  far  as  may  be  inferred  from  the  fact  of  explosion. 

It  is  quite  apparent  that  appellee  knew  when  he  conferred 
with  appellant  in  regard  to  the  latter  taking  the  contract, 
that  this  particular  boat,  with  the  boiler  and  engine  therein, 
was  to  be  used  in  the  work,  and  that  May  was  to  be  the 
engineer  in  charge,  and  further,  that  he  knew  much  more 
about  May's  competency  as  an  engineer  than  did  appellant, 
and  that  he  knew  as  much  as  to  the  condition  of  the  boat 
as  did  the  appellant. 

The  case  was  put  to  the  jury  by  the  instructions  as  though 
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it  was  the  ordinary  one  of  a  person  being  hired  by  another 
for  the  work  in  question,  with  the  legal  implication  that  the 
emplo^'er  was  to  use  due  care  to  furnish  safe  machinery  and 
competent  servants,  while  the  fact  was,  that  the  employment 
was  with  the  distinct  understanding  that  this  boat,  with  the 
boiler  and  engine  therein,  was  to  be  used,  and  that  this 
engineer  was  to  have  charge  and  control  of  the  same,  and 
that  appellee  was  to  work  under  his  direction.  It  is  a  per- 
version of  the  law  to  say,  under  such  circumstances,  that  it 
was  the  duty  of  the  master  to  use  reasonable  care  to  pro- 
vide safe  machinery  and  a  comjietent  engineer,  for  the  rea- 
son that  the  parties  knew  and  intended  that  this  boat 
equipped,  as  it  was,  should  be  used  and  this  engineer  was  to 
be  in  charge. 

The  appellee  must  be  deemed  to  have  assumed  any  risk 
incident  to  the  service  under  these  contemplated  conditions. 
The  judgment  will  be  reversed  and  the  cause  remanded. 


William  T.  Baker  t.  James  W.  Faweett  et  al. 

1.  Demurrers — Waiver  o/.— Pleading  to  the  merits  after  a  demurrer 
]ias  been  overruled  amounts  to  a  waiver  of  the  demurrer  and  an  admis- 
sion that  the  pleading  demurred  to  states  a  legal  ground  of  action  or  de- 
fense. 

2.  General  Issue — Recoupment  under  Plea  of. — In  a  suit  on  notes 
given  for  the  rent  of  a  tract  of  land,  the  tenant  may  prove,  under  the 
general  issue  by  way  of  recoupment,  that  the  land  was  not  tiled  as  the 
landlord  represented  and  that  he  suffered  damages  in  consequence. 

8.  Parol  Evidence— Fai7M7'e  of  Consideration  of  a  Note— Other  In- 
atruments  as  Part  of  the  Transaction. — The  provisions  of  Sec.  9,  Chap. 
98,  R.  S.,  allowing  the  defense  of  failure  of  consideration  of  a  note,  has 
necessarily  modified  the  rule  of  evidence  against  varying  a  writing  by 
parol  proof.  And  the  rule  must  give  way  not  only  as  to  the  note,  but 
also  as  to  any  other  written  instrument  executed  in  connection  with  and 
forming  a  part  of  the  transaction  out  of  whicli  the  note  arose. 

4.  Parol  Evidence — To  Vary  a  Written  Instrument — When  the 
Rule  Against,  is  Waived, — The  general  rule  that  either  party  to  an  agree- 
ment, which  has  been  reduced  to  writing,  may  insist  that  tlie  writing 
alone  shall  be  resorted  to,  to  determine  the  terms  and  conditions  of  the 
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agreement,  may  be  waived,  and  is  waived,  if  the  parties  enter  mutually 
into  a  contest  to  establish  the  agreement  by  parol  evidence. 

5.  Warranty — Mere  Ecpressions  of  Opinion  Do  Not  Amount  to. — 
To  constitute  a  warranty  or  to  amount  to  a  false  representation,  it  is  es- 
sential that  the  statement  I'elied  upon  must  be  of  some  material  fact  and 
not  merely  an  expression  of  opinion . 

6.  EviDENCS— >F/tCH  Statements  as  to  Condition  of  Land  Are  Not 
Opinions. — Wliere  a  landlord  knew  where  tiling  on  his  land  had  been 
placed,  the  size  of  the  tile  and  how  it  had  operated,  it  is  not  unfair  to 
assume  that  he  knew  whether  additional  tile  was  required,  and  therefore 
not  unreasonable  to  consider  his  statements,  with  reference  thereto,  not 
as  mere  expressions  of  opinion,  but  as  statement?  of  fact,  based  upon 
actual  known  results.  At  least  the  question  may  properly  be  submitted 
to  a  jury  to  decide. 

Assumpsit,  on  notes  for  rent  Appeal  from  the  Circuit  Court  of  San- 
gamon County;  the  Hon.  James  A..  Creighton,  Judge,  presiding. 
Heard  in  this  court  at  the  May  term,  1896.  Affirmed.  Opinion  filed 
December  11,  1896. 

Statement  of  the  Case. 

Appellant  brought  assumpsit  against  api>ellees  to  recover 
on  two  promissory  notes,  each  in  the  sum  of  $4()0.  They 
pleaded  the  general  issue  and  two  special  pleas  of  failure  of 
consideration.  Appellant  was  given  a  judgment  in  the 
sum  of  $20,  and  has  appealed  to  this  court. 

The  first  special  plea  averred  that  appellant  leased  cer- 
tain farming  lands  to  appellee  Fawcett  for  one  year,  at  and 
for  the  gross  rental  of  $800,  and  that  Fawcett  and  appellee 
Hunter,  as  his  surety,  executed  the  two  notes  sued  upon  to 
secure  the  payment  of  said  $800;  that  said  appellant  stated 
and  promised  to  Fawcett  that  the  lands  so  to  be  leased 
were  tiled  wherever  it  needed  it  and  that  said  appellee  re- 
lied upon  such  statements,  and  in  consideration  thereof, 
leased  the  lands  and  executed  the  notes  sued  upon,  and  that 
said  statement  as  to  the  tiling  was  not  true;  upon  the  con- 
trary, as  appellant  well  knew,  the  land  was  poorly  tile 
drained,  and  in  places  where  tile  was  greatly  needed  was 
not  tiled  at  all.  Therefore,  it  was  averred,  the  consideration 
for  said  notes  wholly  failed,  except  as  to  the  sums  of  money 
already  paid  thereon. 

The  second  plea  averred  the  appellant  knowingly,  falsely 
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and  fraudulently  represented  to  Fawcett  that  the  lands  wete 
well  tiled  drained,  and  that  appellant  then  knew  such  rep- 
resentations were  false  and  fraudulent,  etc.,  and  that  Fawcett 
relied  upon  such  statements  as  being  true  and  leased  the 
land  and  executed  the  notes  in  consideration  of  the  truth 
of  such  representations  and  that  such  statements  were  false 
and  that  for  the  lack  of  tiling,  twenty  acres  of  the  /leased 
lands  could  not  be  cultivated,  and  the  crop  of  corn  upon 
another  twenty  acre  portion  of  it  was  flooded  and  destroyed 
and  the  crop  upon  another  tract  of  forty  acres  was  dam- 
aged because  the  land  was  not  tiled,  etc.,  to  the  damage  of 
appellee  Fawcett  of  $1,600,  wherefore  the  consideration 
paid  had  failed,  etc.  Appellant  interposed  a  demurrer  to 
each  of  the  pleas,  but  the  court  ruled  the  demurrers  were 
not  well  taken  and  the  appellant  replied  to  each  plea,  in 
eflFect  denj'^ing  he  warranted  the  land  to  be  tiled,  or  made 
the  alleged  false  representations. 

It  was  agreed  by  the  parties  that  the  note  for  $400  first 
falling  due  had  been  fully  paid.  A  lease  in  writing  was 
executed,  in  which  the  contract  between  the  parties  as  to 
the  time  of  the  renting  and  the  amounts  to  be  paid  was  set 
out. 

A  trial  before  a  jury  upon  the  issues  resulted  in  a  verdict 
for  appellant  in  the  sum  of  $20.     The  plaintiff  appealed. 

• 

Frank  P.  Drennan,  attorney  for  appellant. 
McGuiRE  &  Salzenstein,  attorneys  for  appellees. 

Mr.  Presiding  Justice  Boggs  delivered  the  opinion  of 
THE  Court. 

Appellant,  by  demurrer,  questioned  whether  the  pleas 
presented  a  legal  ground  of  defense  to  the  action. 

The  court  overruled  the  demurrers  and  appellant  did  not 
abide  the  issue  of  law  presented  by  them,  but  by  appro- 
])riate  replications  raised  issues  of  fact  and  submitted  such 
issues  to  a  jury  for  decision. 

We  see  nothing  to  take  this  feature  of  the  case  out  of  the 
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general  rale  that  pleading  to  the  merits  shall  be  deemed  an 
admission  that  the  pleas  state  a  legal  ground  of  defense. 
Shreffler  et  al.  v.  Nadelhoffer,  133  111.  636;  Green  &  Co.  v. 
Blodgett,  159  111.  173. 

Moreover,  it  was  competent  to  prove  the  facts  set  forth 
in  the  pleas,  and  damages  accruing  by  force  thereof  under 
the  general  issue  by  way  of  recoupment.  Babcock  v*.  True, 
18  111.  420;  Schuchman  V  Knoebel,  27111.  175. 

We  do  not  think  the  court  erred  in  holding  it  was  com- 
petent to  prove  by  parol  that  appellee  was  induced  to  exe- 
cute the  lease  by  the  fraudulent  representations  of  appellant. 

The  provisions  of  Sec.  9,  Chap.  98,  R.  S.,  allowing  the 
defense  of  failure  of  consideration  of  a  note,  has  necessarily 
modified  the  rule  of  evidence  against  varying  a  writing  by 
parol  proof. 

In  order  to  give  effect  to  this  statute,  the  rule  must  neces- 
sarily give  way,  and,  as  we  think,  not  only  as  to  the  instru- 
ment in  suit — the  note — but  also  as  to  anv  other  written 
instrument  executed  in  connection  with  and  forming  a  part 
of  the  transaction  out  of  which  the  consideration  for  the 
note  arose. 

The  note  in  the  case  at  bar  and  the  lease  were  but  parts 
of  the  same  transaction,  and  for  the  purposes  of  the  suit, 
were  properly,  in  view  of  the  statute,  regarded  by  the  court 
as  one  writing. 

Aside  from  this,  no  objection  was  made  in  the  trial  court 
to  the  introduction  of  parol  proof  of  the  representations  of 
the  appellant,  set  forth  in  the  special  pleas,  and  such  objec- 
tion can  not  be  availed  of  for  the  first  time  in  a  court  of 
review. 

The  general  rule  that  either  party  to  an  agreement  which 
has  been  reduced  to  writing  may  insist  that  the  writing 
alone  shall  be  resorted  to  to  determine  the  terms  and  con- 
ditions of  the  agreement  may  be  waived,  and  is  waived  if 
the  parties  enter  mutually  into  a  contest  to  establish  the 
agreement  by  parol  testimony. 

In  the  case  at  bar  neither  of  the  parties  objected  to  the 
introduction  of  parol  testimony,  but  each  voluntarily  pro- 
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duced  and  relied  upon  testimony  of  that  character  to  main- 
tain his  position  before  the  jury. 

There  was  therefore  no  legal  reason  or  rule  of  evidence  or 
pleading  why  testimony  thus  produced  should  not  have 
been  considered  by  the  jury  as  applicable  to  the  defense 
presented  by  the  special  pleas  that  the  consideration  of  the 
note  had  failed,  or  in  reduction  of  the  plaintiff's  damages  by 
way  of  recoupment  under  the  general  issue  if  there  was 
a  warranty  and  breach  thereof. 

The  complaint  that  the  court  erred  in  refusing  to  allow 
appellant  to  prove  the  rental  value  of  the  farm  is  not  well 
grounded. 

The  argument  in  its  favor  ignores  the  controlling  consid- 
eration that  the  parties,  as  each  of  them  admitted,  had 
agreed  upon  and  fixed  the  sura  to  be  paid  for  the  use  of  the 
land. 

Appellee  was  entitled  to  enjoy  the  land  at  the  contract 
price  and  if  he  was  entitled  to  damages  because  of  the 
breach  of  other  conditions  of  the  contract,  such  damages 
should  go  to  the  reduction  of  amount  he  had  agreed  to  pay. 
The  reasonable  rental  value  was  therefore  wholly  imma- 
terial. 

We  agree  with  counsel  for  appellant  that  to  constitute  a 
Avarranty  or  to  amount  to  a  false  representation  it  is  essen- 
tial the  statement  relied  upon  be  in  respect  of  some  mate- 
rial fact  and  not  merely  an  expression  of  opinion. 

The  representations  in  question  were  as  to  the  manner  in 
w^hich  the  farm  was  tiled  and  drained.  The  appellee  knew 
where  the  tiling  had  been  placed,  the  size  of  the  tile  and 
how  the  drains  had  operated.  It  was  not  unfair  to  assume 
he  knew  whether  additional  tile  was  required  and  therefore 
not  unreasonable  to  consider  his  statements  with  reference 
thereto,  not  as  expressions  of  mere  opinion  but  as  statements 
of  fact  based  upon  actual  known  results.  At  the  least,  the 
question  was  one  within  the  province  of  the  jury  to  decide. 

It  is  urged  as  a  general  ground  of  objection  to  the  instruc- 
tions that  they  are  so  framed  the  jury  were  authorized  to 
consider  remote  consequential  and  speculative  damages. 

We  do  not  agree  that  the  criticism  is  justly  made,  but,  as 
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it  is  not  complained  of  in  the  briefs  of  counsel  that  any  tes- 
timony was  offered  or  admitted  which  tended  to  establish 
remote  consequential  or  speculative  dama<;es  it  could  not  be 
contended  any  injury  to  api^ellant  could  have  resulted  in 
this  respect. 

The  objection  that  the  proposition  of  law  announced  in 
the  second  instruction  given  for  the  appellee  is  not  the  cor- 
rect one,  can  not  be  urged  by  appellant  for  the  reason  he 
procured  the  court  to  declare  the  same  proposition  to  be  the 
law  in  the  second  instruction  given  in  his  behalf.  We  think 
both  instructions  were  properly  given. 

It  is  urged  that  the  fifth  instruction  lays  down  an  incor- 
rect rule  as  to  the  measure  of  damages.  This  instruction 
does  not  purport  to  announce  any  general  rule  or  rules  for 
measuring  appellees'  damages  but  enumerates  ^  number  of 
items  or  elements  of  dUmages  proper  to  be  considered  by  the 
jury  if  proven,  and  a  case  otherwise  made  for  the  appellee. 
The  objection  made  by  counsel  does  not  direct  our  attention 
to  or  challenge  any  particular  element  or  item  mentioned  in 
the  instruction,  and  the  error,  if  any  there  be,  has  not  occurred 
to  us  upon  inspection  of  the  instruction.  The  suggestion 
that  the  jury  might  well  understand,  from  the  instruction  last 
given  to  them,  that  appellee  might  lawfully  be  awarded 
damages  in  a  sum  greater  than  the  amount  of  the  plaintiff's 
claim  need  not  be  further  noticed  than  to  say  that  as  the 
jury  rendered  a  verdict  for  the  appellant  it  is  clear  they  were 
not  misled  by  any  such  supposed  error  in  the  instructions, 
if  any  such  error  might  there  be  found. 

The  record  contains  testimony  sufficient  to  support  the 
judgment.  We  think  no  error  of  law  intervened.  The 
judgment  is  affirmed. 


Illinois  State  Journal  Company  t.  Charles  Green^Jr. 

1.  Bt-Laws — Typographical  Union— A  RtUe  Constmed, — ^In  a  suit 
against  the  publishers  of  a  newspaper,  it  was  shown  that  they  had  adopted 
the  rules  of  the  Typographical  Union  in  regard  to  the  operation  of  typeset* 

Vol.  LXIX  2D 


306  Appellate  Courts  of  Illinois. 

Vol.  69.  J  IllinoiB  State  Journal  Co.  v.  Green. 

ting  machines,  one  of  which  was  as  follows :  *  *  Fifth.  Learners  to  be  paid 
at  the  rate  of  eight  dollars  per  week,  for  the  first  thirty-six  days'  work, 
after  which  they  shall  be  paid  as  journeymen.''  The  plaintiff  construed 
this  rule  to  amount  to  a  contract  for  the  full  period  of  thirty -six  days 
and  the  trial  court  so  decided.  Held,  that  this  was  error,  and  that  the 
rule  had  no  effect  to  fix  the  term  of  employment. 

Transcript,  from  a  justice  of  the  peace.  Appeal  from  the  Circuit 
Court  of  Sangamon  County;  the  Hon.  James  A.  CREiaHTON,  Judge, 
presiding.  Heard  in  this  court  at  the  May  term,  1896.  Reversed  and 
remanded.    Opinion  filed  December  11,  1896. 

Brown,  Wheeler  &  Brown,  attorneys  for  appellant. 
Connolly,  Mather  &  Snigg,  attorneys  for  appellee. 

Mr.  Presiding  Justice  Boggs  delivered  the  opinion  op 
THE  Court. 

The  appellant  company  was  engaged  in  the  publication 
of  a  weekly  and  daily  newspaper  and  doing  job  printing. 

Appellee  was  a  typesetter  in  its  employ,  and  a  member 
of  an  organization  called  the  Typographical  Union. 

The  company  concluded  to  set  type  with  machines  lately 
invented  for  that  purpose. 

These  machines  are  complicated  and  of  delicate  mechan- 
anism,  and  those  operating  them  must  have  skill  and  experi- 
ence. 

The  Typographical  Union  formulated  a  code  of  rules  for 
the  government  of  operators  on  such  machines,  and  those 
seeking  to  fit  themselves  for  such  positions,  and  the  em- 
ployers of  such  workmen. 

The  appellant  company  adopted  the  code,  and  appellee 
began  work  for  it  as  a  "learner"  on  one  of  the  type- 
setting machines;  worked  twenty-three  days  and  was  dis- 
charged. 

One  of  the  rules  of  the  Typographical  Union,  before 
referred  to,  is  as  follows : 

"  Fifth.  Learners  to  be  paid  at  the  rate  of  eight  dollars 
per  week  for  day  work,  and  nine  dollars  per  week  for  night 
work,  for  the  first  thirty-six  days'  work,  after  which  they 
shall  be  paid  as  journeymen." 
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Appellee  construed  this  rule  to  amount  to  a  contract  to 
employ  him  for  the  full  period  of  thirty-six  days,  and 
brought  suit  to  recover  for  the  entire  time.  He  prevailed, 
and  the  company  appealed. 

The  purpose  of  the  rule  was  to  fix  the  price  to  be  paid 
'•  learners,"  the  period  of  time  during  which  operators  should 
be  deemed  "learners,"  and  when  one  who  began  as  a 
''learner"  should  be  recognized  as  a  journeyman,  and  be- 
come entitled  to  receive  a  journeyman's  wages. 

The  rule,  as  we  construe  it,  had  no  effect  to  fix  the  period 
or  term  of  employment  of  either  learners  or  journeymen. 

Therefore  the  judgment  must  be  and  is  reversed  and  the 
cause  remanded* 


Walter  Eden^  Executor^  y.  George  B.  Bohllng^  Walter  S. 

Craig  and  Emma  Lee.  69     801 

100    1  7i 

1.  HuBBAND  Aim  WiVE—Oifts  of  Household  Furniture, — A  gift  of 
household  furniture  by  a  husband  to  his  wife,  whether  in  writing  or  by 
parol,  is  valid,  except  as  against  his  creditors  at  the  time. 

2.  Verdicts — Evidence  Discussed  and  Verdict  Approved.—ln  this 
case  the  court  discusses  the  evidence  and  holds  that  the  verdict  of  the 
jury  was  properly  rendered. 

Beplevln,  for  household  furniture.  Appeal  from  the  County  Court  of 
Moultrie  County;  the  Hon.  Isaac  Hudson,  Judge,  presiding.  Heard  in 
this  court  at  the  May  term,  1896.  Affirmed.  Opinion  filed  December 
19,  1896. 

John  R.  Eden,  attorney  for  appellant. 

B.  M.  Peadbo  and  F.  M.  HABBAuaH,  attorneys  for  appel- 
lees. 

Mb.  Justice  Pleasants  delitebed  the  opinion  of  the 

COUET. 

This  was  an  action  of  replevin,  brought  by  appellant 
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against  appellees,  to  recover  the  entire  outfit  of  household 
and  kitchen  furniture,  described  by  items,  remaining  and 
found  in  the  residence  of  Edwin  L.  Shepherd  upon  his 
death. 

Of  these,  one  cook  stove  with  its  utensils,  one  rocker, 
one  feather  bed,  one  mattress,  one  bedspring,  one  bedstead, 
and  one  other  bed  spring  were  claimed  by  the  defendant 
Emma  Lee,  and  all  the  rest  by  the  defendant  Bohling,  as 
trustee  under  the  will  of  Anna  M.  Shepherd,  except  one 
lounge,  two  'carpets  and  wearing  apparel  of  Edwin  L. 
Shepherd,  which  defendants  disclaimed. 

These  claims  were  set  up  by  appropriate  plea,  and  the 
issue  made  by  replication  thereto  was  the  only  matter  in 
controversy. 

The  jury  found  for  the  defendants;  upon  which,  after  a 
motion  for  a  new  trial  overruled,  a  judgment  followed, 
awarding  a  return  of  the  property  replevied,  and  plaintiff 
appealed. 

Edwin  L.  and  Anna  M.  Shepherd  were  husband  and 
wife.  They  commenced  their  married  life  with  little 
means.  In  April,  18S1,  they  opened  the  Maple  House  in 
Sullivan,  which  was  burned  in  1882  or  1883,  whereby  a 
portion  of  the  furniture  was  destroyed.  They  then  went  to 
Missouri,  where  they  remained  twelve  or  fifteen  months, 
when  they  shipped  their  goods  and  returned  to  Bethany,  111. 
In  April,  1886,  he  went  into  the  saloon  business  at  Sullivan, 
in  which  he  was  successful,  and  from  time  to  time  during 
her  life  purchased  and  put  into  their  residence  addditional 
furniture,  besides  accumulating  a  considerable  sum  of  money. 

On  the  16th  of  December,  1889,  she  died,  leaving  no 
descendent,  but  a  will,  which  was  duly  probated,  January  6, 
1890,  whereby  she  devised  certain  town  lots  and  bequeathed 
her  personal  property  (except  her  piano,  which  she  left  to 
Mrs.  Margaret  Craig),  including  "  all  the  household  furni- 
ture, books  and  works  of  art,"  to  appellee  George  B.  Bohling, 
ias  trustee  for  her  husband,  all  of  which,  or  the  income,  or  if 
necessary,  the  principal  of  the  proceeds  of  such  as  should  be 
sold,  were  to  be  held,  invested  and  paid  over  by  said  trustee, 
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as  thereia  directed,  for  the  use  and  benefit  of  her  said  hus- 
band for  and  during  his  natural  life,  except  that  her  brother, 
William  A.  Hawkins,  was  to  have  the  use  of  two  lots  in 
Sullivan,  described,  during  the  lifetime  of  her  said  husband, 
rent  free,  provided  he  kept  them  in  good  repair  and  paid 
all  taxes  and  assessments  thereon.  It  directed  that  her  hus- 
band should  take  the  best  care  of  her  mother  while  they 
lived,  and  if  she  survived  him,  that  the  trustee  should  *'  pro- 
cure the  best  care  possible  "  for  her  during  her  natural  life; 
that  if  any  of  the  real  estate,  mentioned  should  remain 
unsold  at  the  death  of  her  husband,  then  two  lots  described, 
"  together  with  the  household  furniture,  should  be  sold  by 
said  trustee,  George  B.  Bohling,  to  the  highest  bidder,  and 
the  proceeds  of  said  sale  divided,  share  and  share  alike, 
between  Mrs.  Etta  Bohling,  wife  of  George  B.  Bohling,  and 
Mrs.  Margaret  Craig,  wife  of  Walter  S.  Craig,"  and  the 
other  lots  remaining  should  descend  to  her  brother,  William 
H.  Hawkins,  his  heirs  and  assigns  forever.  Whatever  other 
personal  property,  *'  notes,  accounts,  money  and  security  for 
money,  evidences  of  debt  and  of  title  "  should  also  be  so  left, 
was  to  be  disposed  of  by  said  trustee  in  the  best  possible 
manner  and  the  proceeds  divided  equally  between  Mrs. 
Bohling  and  Mrs.  Craig,  above  named. 

This  will  was  dated  September  14,  1889,  three  months 
before  her  death,  and  appellant  introduced  evidence  of  her 
statement  that  she  so  disposed  of  the  household  furniture 
in  order  that  the  creditors  of  her  husband  or  his  brot^ier 
should  not  deprive  him  of  the  use  of  it  or  of  its  proceeds. 

It  appears  that  on  June  14,  1878,  Edwin  L.  Shepherd 
made  to  his  wife  a  bill  of  sale  of  the  household  furniture 
they  then  had,  which  was  put  on  record  in  the  clerk's  office 
at  Sullivan.  How  he  disposed  of  what  he  bought  after- 
ward during  her  life  was  not  directly  shown,  but  the  jury 
may  have  well  inferred  from  the  fact  of  such  transfer  in 
1878,  his  apparent  acquiescence  in  the  provisions  of  her 
will,  and  his  own  will,  that  he  had  given  it  also  to  her. 

He  died  April  24,  1895,  having  survived  her  upw^ard  of 
five  years,  during  which  he  continued  to  keep  house,  use  the 
furniture  and  carry  on  his  business  as  before. 
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By  his  will  dated  March  20,  1895,  and  duly  admitted  to 
probate,  he  made  specific  bequests  of  all  the  property 
therein  mentioned,  without  an  allusion  to  household  furni- 
ture. After  directing  the  payment,  first,  of  his  funeral 
expenses,  the  only  indebtedness  against  himself  or  his  estate 
referred  to,  he  bequeathed  to  James  W.  Winters,  in  trust 
for  the  support  and  education  of  T.  E.  Craig,  a  certificate 
of  deposit  for  $800,  and  also  $1,000  to  be  paid  to  him  out 
of  any  money  that  might  be  due  and  owing  to  the  testator 
at  the  time  of  his  death,  or  .thereafter  to  become  due  to  his 
estate  from  George  B.  Bohling  of  Versailles.  Missouri;  and 
directed  that  whatever  should  remain  of  this  fund  when  the 
beneficiary  arrived  at  full  age  be  paid  over  to  him.  Next, 
he  bequeathed  another  certificate  of  deposit,  also  for  $800, 
to  appellee  Emma  (in  the  will  named  Emily)  Lee,  and  pro- 
vided that  in  case  of  the  death  of  said  T.  E.  Craig  before  he 
shall  arrive  at  the  age  of  twenty-one  years,  whatever  should 
then  remain  of  the  fund  bequeathed  in  trust  for  him  should 
also  go  to  her.  Lasti}",  he  bequeathed  ^^any  saloon  fixtures 
and  stock"  of  which  he  should  be  the  owner  at  the  time  of 
his  decease,  to  James  W.  Winters.  The  property  above 
mentioned  is  all  that  is  disposed  of  by  the  will  or  in  any 
wav  therein  referred  to. 

It  contains  no  residuary  clause,  nor  any  general  descrip- 
tion which  might  cover  household  furniture.  Whatever 
mav  have  been  the  indebtedness  referred  to  as  due  or  be- 
coming  due  from  George  R  Bohling,  it  could  not  have  had 
any  relation  to  the  household  furniture,  or  any  other  prop- 
erty bequeathed  or  devised  to  him  in  trust  by  the  will  of 
Mrs.  Shepherd.  For  the  testator  himself  had  the  possession 
and  use  of  it  to  the  time  of  his  death.  It  does  not  appear 
that  Bohling  ever  received  a  dollar  on  account  of  any  of  the 
trust  projierty.  Jf  her  husband  gave  her  the  furniture  she 
so  disposed  of,  whether  by  an  instrument  in  writing  or  not, 
the  gift  was  valid,  although  they  were  living  together,  ex- 
cept as  against  his  cre<litors  at  the  time,  if  there  were  any. 
R  S.,  Ch.  6S,Sec.  9.  But  the  record  contained  no  intimation 
that  he  was  at  all  in  debt  when  he  made  the  bill  of  sale  in 
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1S78,  or  at  any  time  thereafter  came  to  be  so.  He  seems  to 
have  been  devoted  to  her.  Although  they  had  no  child  and 
the  family  consisted  of  themselves,  and  perhaps  his  mother- 
in-law,  he  relieved  her  of  labor  and  care  as  far  as  he  could 
by  employing  a  housekeeper  and  generally  another  woman 
servant.  The  expressions  and  provisions  of  her  will  indi- 
cate that  she  was  equally  devoted  to  him.  She  left  to  him, 
and  protected  for  him  against  possible  creditors,  the  use  for 
life,  of  substantially  all  she  had,  and  trusted  him  to  take 
care  of  her  mother.  When  he  came  to  make  his  will  he 
must  have  known  of  these  provisions  of  hers.  He  could 
not  have  overlooked  the  furniture,  nor  would  an  intention 
to  leave  it  as  intestate  property  be  presumed.  From  these 
facts,  notwithstanding  he  may  have  always  paid  the  taxes 
on  it  and  been  heard  at  times  to  speak  of  it  as  his,  it  may 
be  fairly  inferred  that  he  had  given  her  all  of  it  that  she 
attempted  to  dispose  of. 

Of  that  claimed  by  appellee  Emma  Lee,  there  is  positive 
proof  that  he  gave  her  the  cooking  stove  and  utensils,  the 
rocker  and  one  bedstead.  He  bought  them  at  different 
times,  and  expressly  stated  that  he  bought  them  for  her  and 
gave  them  to  her.  His  regard  for  her  is  suflBciently  attested 
by  the  liberal  bequests  he  made  to  her.  She  had  been  his 
housekeeper  for  years,  had  gone  with  the  family  to  Mis- 
souri, been  with  them  ever  since,  nursed  him  throughout 
his  last  illness,  and,  with  appellee  Walter  S.  Craig,  as  a  rep- 
resentative of  trustee  Bohling,  was  in  possession  of  the 
house  and  furniture  when  the  Avrit  of  replevin  herein  was 
executed.  The  articles  above  mentioned  as  given  to  her  by 
him,  excepting  the  cooking  stove  and  utensils,  were  then, 
as  they  had  been,  in  the  room  she  had  occupied  as  hers,  and 
in  use  by  her.  She  had  no  other  residence,  and  their  pres- 
ence and  use  therein  by  her  was  sufficient  evidence  of  their 
delivery  by  him  and  actual  possession  by  her.  The  owner- 
ship of  the  other  articles  claimed  by  her  is  not  directly 
shown,  but  they  also  were  in  the  house,  if  not  in  her  room, 
and  since  thev  were  neither  claimed  bv  the  trustee,  nor  dis- 
posed  of  by  the  will  of  Mr,  Shepherd,  we  will  not  say  the  jury 
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were  not  justified  in  finding  they  were  not  the  property  of 
appellant  as  executor  of  last  will. 

Errors  are  assigned  upon  some  of  the  rulings  in  regard  to 
the  instructions  and  evidence,  but  we  see  in  them  nothing 
materially  wrong  or  requiring  particular  notice.  The  judg- 
ment will  therefore  be  affirmed. 


Sophronia  R  Harding  y.  Andrew  Harding. 

1.  Trial  by  the  Court— Presumptions  in  Faror  of. — Where  a  case 
is  tried  by  the  court  it  is  presumed  that  the  law  was  properly  applied  to 
the  facts  by  the  court  unless  the  record  affirmatively  shows  to  tlie 
contrary. 

Assnmpsit,  on  a  promissory  note.  Appeal  from  the  Circuit  Court  of 
Cass  County;  the  Hon.  Cyrus  Epler,  Judge,  presiding.  Heard  in  this 
court  at  the  May  term,  1896.  Affirmed.  Opinion  filed  December  19, 
1896. 

Charles  A.  Barnes,  attorney  for  appellant;  Henry  Phil- 
lips, of  counsel. 

R.  W.  Mills,  attorney  for  appellee. 

Mr.  Justice  Pleasants  delivered  the  opinion  of  the 

Court. 

Assumpsit  brought  by  appellant  against  appellee,  tried 

by  the  court  without  a  jury  and  resulting  in  a  finding  and 

judgment  for  the  defendant,  from  which,  on  exception  duly 

taken,  this  appeal  is  prosecuted. 

The  sole  cause  of  action  was  a  promissory  note  of  which 

the  following  is  a  copy  : 

"  August  the  30th,  1885. 

On  or  before  the  first  day  of  June,  1886, 1  promise  to  pay 

S.  B.  Harding  $700,  for  value  received. 

Andrew  Harding." 

Three  pleas  were  filed — the  general  issue,  total  want  of 
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consideration  and  set-oflf  of  indebtedness  for  personal  prop- 
erty, by  the  defendant  sold  and  delivered  to  the  plaintiff. 

To  the  first  the  similiter  was  added;  to  the  second  a  rep- 
lication that  the  note  was  given  for  a  good  and  valuable 
consideration,  concluding  to  the  country;  and  to  the  third 
two  replications,  first,  the  statute  of  limitations,  and  second, 
that  plaintiff  was  the  wife  of  defendant;  that  he  abandoned 
her  and  her  minor  child,  and  has  since  failed  to  support 
her;  that  he  also  abandoned  and  left  with  her  the  property 
mentioned  in  said  plea  of  set-off,  and  that  she  used  the 
same  and  the  proceeds  in  the  necessary  support  of  herself 
and  said  minor  child. 

We  do  not  find  in  the  record  that  anv  issue  of  fact  or 
law  was  made  upon  either  of  these  replications.  Yet  in 
the  statement  prefixed  to  the  brief  of  appellant  it  is  said 
that  the  court  found  for  the  plaintiff  as  to  the  note — that  it 
was  given  for  a  valuable  consideration  and  was  a  subsist- 
ing obligation,  but  also  that  she  was  indebted  to  the 
defendant  as  alleged  in  the  plea  of  set-off,  and  holding  that 
it  should  be  allowed  against  her  claim,  rendered  judgment 
for  him.  It  was  further  said  that  this  had  been  conceded 
bv  defendant's  counsel  on  the  trial  below  and  no  doubt 
would  be  here.  This  expectation,  however,  was  disap- 
pointed. Counsel  did  not  so  concede  here  nor  admit  that 
he  had  done  so  there,  but  argued  among  other  points  that 
if  the  court  did  find  for  the  defendant  on  that  plea  such 
finding  was  well  sustained  by  evidence. 

We  have  no  means  of  knowing  judicially  with  certainty 
what  the  finding  was  on  any  of  the  particular  issues.  The 
record  only  shows,  generally,  that  the  court  found  for  the 
defendant.  No  propositions  of  law  were  submitted  by 
either  party.  It  must  therefore  be  presumed  that  the  law 
was  properly  applied  to  the  facts  by  the  court,  sitting  as  a 
jury,  unless  the  record  affirmatively  shows  to  the  contrary. 
Belleville  Savings  Bank  v.  Bornman,  124  111.  200;  Montgom- 
ery V.  Black,  Ibid.  57;  Tibballs  v.  Libby,  97  Id.  552,  and 
other  cases  cited  in  these.  No  error  is  assigned  on  any  rul- 
ino:  as  to  the  admission  or  exclusion  of  evidence.     Everv 
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one  except  the  last,  which  is  general — that  the  court  erred 
in  rendering  judgment  for  the  defendant — rests  upoh  the 
assumption  of  a  finding  for  the  defendant  on  his  plea  of 
set-off. 

From  the  fact  already  stated,  that  he  did  not  rejoin  to 
either  replication  to  that  plea,  each  concluding  with  a  veri- 
fication, and  from  his  own  testimony  we  would  infer  that 
the  assumption  was  unwarranted,  and  from  the  evidence, 
that  it  was  upon  the  second  plea,  which  was  that  there  was 
no  consideration  for  the  note.  In  that  view  the  only  ques- 
tion would  be  whether  there  was  evidence  sufficient  to  sup- 
port it;  and  if  there  was,  the  judgment  was  required,  what- 
ever may  have  been  the  view  of  the  court  as  to  the  counter 

claim. 

The  parties  were  and  are  husband  and  wife,  married  in 

1856,  and  having  grown  up  children,  but  living  unhappil}'' 
together  for  vears  before  the  note  in  suit  was  made.  Thev, 
and  so  far  as  appeared,  they  only,  knew  wh}'  it  was  made; 
and  upon  the  question  whether  it  was  for  any  good  or  valu- 
able consideration  their  testimony  was  in  direct  and  irrec- 
oncilable conflict.  It  would  be  useless  to  discuss  or  even 
state  it  in  substance.  So  far  as  we  can  infer  from  the  facts 
testified  to  by  others,  simply  as  they  appear  in  the  record, 
it  seems  to  us  that  the  reasonable  inferences  and  probabili- 
ties are  at  least  quite  as  strongly  in  favor  of  appellee's  ver- 
sion as  of  appellant's.  We  must  therefore  defer  to  the  find- 
ing of  the  judge  who  saw  and  heard  the  witnesses. 
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Joseph  W.  Smith  v.  Selina  Smith. 

1.  Verdicts.— Can  Not  Be  Impeached  by  Statement  of  Juror. — The 
Btatement  of  a  juror,  sworn  or  unsworn,  however  clear,  is  not  compe- 
tent to  impeach  a  verdict  rendered  by  a  jury  of  which  he  was  a  mem- 
ber. 

2.  Pleading. — Allegatixm  of  Want  of  Jurisdiction. — In  a  suit  for 
divorce  the  plain tiif  filed  an  amendment  to  his  bill  alleging  that  the 
defendant  had  been  previously  married;  that  such  prior  marriage  had 
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never  been  legally  dissolved,  and  that  a  pretended  divorce  was  granted 
without  jurisdiction  of  one  of  the  parties  and  was  therefore  void.  This 
was  averred  however  not  absolutely,  but  "as  shown  by  a  bill  filed  to  set 
aside  the  said  decree  of  divorce."  The  amendment  also  stated  that  the 
latter  bill  was  still  pending.  Hdd,  that  a  demurrer  to  the  amendment 
was  properly  sustained. 

• 

Bill  for  DiYorce. — Appeal  from  the  Circuit  CJourt of  Douglas  County; 
the  Hon.  Francis  M.  Wright,  Judge,  presiding.  Heard  in  this  court  at 
the  May  term,  1896.    Affirmed.    Opinion  filed  December  19.  1896. 

J.  M.  Newman  and  I.  A.  Buckingham,  attorneys  for  ap- 
pellant. 

Thomas  W,  Eobebts  and  Eckhart  &  Moork,  attorneys 
for  appellee. 

Mr.  Justice  Pleasants  delivered  the  opinion  op  the 
Court. 

On  August  5,  1895,  appellant  iiled  his  original  bill 
herein  against  appellee  for  divorce,  on  the  ground  of  extreme 
and  repeated  cruelty.  It  alleges  that  they  were  lawfully 
married  at  Joliet,  Illinois,  on  October  8,  1893,  and  co- 
habited until  some  time  in  July,  1895,  when  she  left  him  and 
went  to  Chicago.  •  Appellee  answered,  denying  the  charge, 
and  filing  a  cross-bill  averring  extreme  and  repeated  cruelty 
on  his  part,  which  he  by  answer  denied.  Keplications  were' 
put  in  by  the  parties  respectively.  On  the  issues  so  made 
up,  the  jury  found  for  the  defendant  in  the  original,  and  com- 
plainant in  the  cross-bill.  A  new  trial  w^as  denied,  and  a 
decree  entered  for  appoUee  for  divorce  and  alimony. 

Besides  the  point  that  the  finding  was  against  the  evidence, 
which  is  discussed  at  unusual  length,  the  argument  for  ap- 
pellant calls  attention  to  only  two  points  in  respect  to  which 
it  is  claimed  the  court  erred. 

One  of  the  reasons  assigned  for  the  motion  to  set  aside 
the  verdict  was,  that  in  the  evening  after  it  was  returned, 
one  of  the  jurors  being  asked  how  they  came  to  render  such 
'  a  verdict  upon  the  evidence,  answered  in  the  presence  of 
several  parties,  in  substance,  that  they  all  thought  that  ap- 
pellant was  entitled  to  it,  but  gave  it  to  appellee  because 
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both  wanted  a  divorce,  and  the  jury  thought  she  ought  to 
have  something  but  wouldn't  get  anything  if  they  found 
for  him.  This  is  said  to  have  been  supported  by  affidavits 
of  the  persons  so  present.  Neither  of  these  is  copied  in  the 
abstract,  and  only  one  purports  to  be  stated  in  substance. 
From  that  the  language  of  the  juror  does  not  appear,  nor 
that  of  any  other  as  stated  by  him,  if  any  was  stated,  from 
which  he  formed  the  opinion  of  what  they  "  thought." 

But  the  statement  of  a  juror,  however  clear,  sworn  or 
unsworn,  is  not  competent  to  impeach  the  verdict.  The 
court  therefore  properly  disregarded  it. 

Before  the  commencement  of  the  trial  appellant,  on  leave 
for  that  purpose  obtained,  tiled  an  amendment  to  the  orig- 
inal bill,  alleging  that  on  or  about  the  14th  of  August, 
1883,  the  defendant  was  lawfully  joined  in  marriage  with 
one  Bernard  lago,  in  Chicago,  and  cohabited  with  him  until 
about  the  25th  of  May,  lbS7,  when  he  became  insane,  and 
being  so  found  by  a  commission  duly  impanneled,  was 
taken  to  the  hospital  at  Dunning,  where  he  has  remained 
confined  ever  since ;  that  about  the  10th  of  Juuq,  1893,  while 
he  was  so  confined,  the  defendant,  then  his  wife,  filed  her 
bill  in  the  Circuit  Court  of  Cook  County  for  a  divorce  from 
him  on  the  grounds  of  extreme  and  repeated  cruelty,  habit- 
ual drunkenness  and  desertion ;  that  on  the  13th  of  Sep- 
tember 1893,  a  decree  for  her  divorce  was  obtained  thereon ; 
that  no  legal  service  of  summons  in  said  proceeding  on  said 
lago  was  had,  and  said  decree  was  made  by  said  court  with- 
out any  jurisdiction  of  his  person,  and  upon  false  and  per- 
jured testimony  furnished,  produced  and  given  by  said 
defendant. 

All  this  is  averred  in  the  amendment,  not  absolutely,  but 
"as  shown  by  the  bill  filed  by  said  Bernard  lago  in  the  said 
Cook  County  Circuit  Court  by  his  next  friend,  Anna  Brock, 
in  case  No.  145,564,  to  set  aside  the  said  decree  of  divorce," 
a  copy  of  which  said  bill  is  attached  to  the  amendment  as 
an  exhibit  and  made  part  of  it.  And  it  further  avers  that 
said  Bernard,  by  his  said  next  friend,  has  procured  a  certifi- 
cate of  evidence  in  said  divorce  proceeding  and  sued  out  a 
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writ  of  error  from  the  Appellate  Court  to  reverse  said  decree, 
and  said  cause  is  now  pending  on  said  writ  of  error. 

From  the  abstract  it  appears  that  this  amendment  was 
filed  as  a  separate  pleading  or  paper,  after  the  issues  had 
been  made  up,  and  that  a  '' demurrer"  thereto  was  sus- 
tained. Whatever  was  the  form  in  which  the  matter  was 
presented  to  the  court,  it  does  not  appear  that  any  objection 
was  made  to  it,  nor  that  any  exception  was  taken  to  the 
order  of  the  court  thereon,  though  it  is  here  urged  as  a  grave 
error. 

The  amendment  was  manifestly  impertinent.  It  ad  raitted 
a  decree  for  appellee's  divorce  from  her  former  husband, 
rendered  by  the  Circuit  Court  of  Cook  County,  where  both 
the  parties  then  resided,  nearly  a  month  before  her  mar- 
riage to  appellant,  and  that  the  question  of  its  validity  raised 
since  said  marriage,  is  regularly  pending  before  the  court  that 
rendered  it,  or  that  which  alone  had  power  to  review  it,  or 
both.  Appellant  did  not  offer  the  record  of  that  decree  as  evi- 
dence against  appellee,  upon  a  prayer  that  the  marriage  in 
fact  be  declared  void  in  law  ab  initio.  In  such  case,  if  the 
record  on  its  face  showed  that  the  decree  was  rendered 
without  jurisdiction  of  his  person,  the  court  might  have 
entertained  objection  on  that  ground  and  excluded  it.  But 
here  both  the  original  and  cross-bill  made  and  rested  upon 
the  allegation  of  a  lawful  marriage  between  the  parties  and 
asked  a  divorce  for  a  cause  afterward  arising.  The  amend- 
ment did  not  set  out  the  decree  or  summons  or  return 
thereof,  in  hi^^.c  verh%  or  in  substance  or  legal  effect,  nor 
aver  any  facts  showing  a  want  of  jurisdiction  of  the  per- 
son .of  lago  or  the  character  of  the  evidence  produced  on 
the  hearing  of  that  case,  but  only  that  it  was  so  averred 
in  the  bill  filed  on  his  behalf  to  set  aside  the  decree,  and 
that  the  proceedings  on  that  bill  or,  if  not  also  on  review 
of  the  decree  therein  by  the  Appellate  Court,  were  still 
pending. 

Iti  that  state  of  the  case  the  Circuit  Court  of  Douglas 
County  had  no  power,  upon  the  matter  thus  presented, 
to  entertain  the  question  of  the  validity  of  that  decree, 
and  the  amendment  was  proparly  ruled  out. 
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As  to  the  remaining  questions,  which  were  purely  ques- 
tions of  fact — whether  each  of  the  parties,  or  either  and 
which,  had  been  guilty  of  extreme  and  repeated  cruelty  to 
the  other — the  evidence  was  so  conflicting  that  we  can  not 
properly  overrule  the  finding  of  the  jury.  The  decree  will 
therefore  be  affirmed. 


Elizabeth  Mann  v.  Dennis  Forein^  Jr.^  Ex'r^  etc. 

1.  Witnesses — Competency  of  Husband  or  Wife.— A.  husband  or 
wife  can  not  testify  for  or  against  each  other,  where  the  adverse  party 
sues  or  defends  as  the  representative  of  any  deceased  person. 

2.  EvmBNCE— /den <(/icaf ion  of  Notes.— In  a  suit  on  a  note  for  |5,000 
a  statement  by  a  witness,  that  he  heard  the  alleged  signer  of  the  note 
say  the  plaintiff  "  has  a  note — now  holds  a  note  against  me  for  |5,000/' 
is  not  sufficient  to  warrant  the  admission  in  evidence  of  the  note 
sued  on  without  further  identification  as  the  note  referred  to  in  such 
statement. 

Assumpsit,  on  a  promissory  note.    Appeal  from  the  Circuit  Court  of 
Vermilion  County;  the  Hon.  Ferdinand  Bookw alter,  Judge,  presid- 
ing.   Heard  in  this  court  at  the  May  term,  1806.     Affirmed.    C^inion  | 
filed  December  19,  1896. 

Salmans  &  Draper,  attorneys  for  appellant. 

EiMBRonoH  &  Meeks  and  Calhoun  &  Steelt,  attorneys 
for  appellee. 

Mr.  Justice  Pleasants  delivered  the  opinion  of  the 
Court. 

Assumpsit  brought  by  appellant  against  appellee  on  an 
alleged  promissory  note  of  the  testator,  who  was  her  father, 
of  which  the  following  is  a  copy  : 

"  Faikmount,  Illinois,  April  6th,  1882. 

I  promise  to  pay  to  m}'^  daughter,  Elizabeth  Mann,  five 
thousand  dollars  at  my  death,  for  value  received. 

hlB 

Dennis  X  Forein.*' 

mark. 

The  pleas  were,  1st,  the  general  issue;  2d,  denying  the 
execution  of  the  instrument  sued  on,  verified  by  affidavit  of. 
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the  defendant  upon  information  and  belief;  and  3d,  no  con- 
sideration other  than  natural  love  and  affection;  on  which 
issues  were  made  up  and  the  cause  was  submitted  to  the 
jury,  who  returned  a  verdict  for  the  defendant.  The  court 
having  denied  the  motion  to  set  it  aside,  and  having  rendered 
judgment  thereon,  the  defendant  took  this  appeal. 

On  the  trial  plaintiff  called  as  a  witness  William  Mann, 
who,  after  testifjdng  that  he  was  her  husband,  was  asked  to 
look  at  the  instrument  sued  on  and  state  if  he  knew  who 
executed  it.  Counsel  for  defendant  objected  that  plaintiff 
herself  being  incompetent  to  testify  on  her  own  behalf,  her 
husband  was,  for  that  reason,  also  incompetent,  which  objec- 
tion was  sustained  bv  the  court  and  he  was  excluded. 

This  ruling  was  in  accordance  with  repeated  decisions  of 
the  Supreme  Court.  Treleaven  v.  Dixon,  119  UK  548;  Stod- 
der  V.  Hoffman,  158  Id.  490,  where  other  though  not  all  of 
the  preceding  cases  are  cited. 

George  Mitchell  was  then  called  for  the  plaintiff  and  tes- 
tified that  he  was  well  acquainted  with  the  testator  in  his 
lifetime;  lived  about  a  quarter  of  a  mile  from  him,  and  that 
about  the  middle  of  September,  1892,  in  witness'  father's 
yard,  he  heard  him  say  that  Mrs.  Mann  "had  a  note — she 
now  held  a  note  against  him  for  $5,000."  Upon  his  cross- 
examination  some  matters  were  brought  out  which  might 
have  been  subject  to  comment  before  the  jury  as  bearing 
against  the  reliability  of  his  testimony,  but  are  not  material 
to  the  question  here  presented,  which  is  whether,  if  true, 
the  statement  of  the  testator  to  which  he  testified  was  suffi- 
cient to  warrant  the  admission  in  evidence  of  the  instru- 
ment sued  on.  Without  further  identification  as  the  note 
referred  to  in  that  statement,  it  was  offered,  but  on  objec- 
tion by  plaintiff  excluded,  and  the  jury  were  instructed  to 
find  the  verdict  thev  did. 

We  think  the  action  of  the  court  was  fairly  sustained  by 
the  cases  cited  in  the  brief  for  appellee.  Glazier  v.  Streamer, 
57  111.  93;  Sheller  v.  McKenny,  17  111.  App.  189;  and  Wur- 
ster  V.  Reitziner,  5  Id.  114.  Our  attention  has  not  been 
called  to  any  authority  to  the  contrary.  The  judgment 
will  therefore  be  affirmed. 
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Fritz  P.  Gerdes  y.  Edwin  W.  Hill. 

1.  Verdict— On  Conflicting  Evidence, — A  verdict  upon,  conflicting 
evidence  is  in  general  conclusive. 

AssnmpHit,  on  a  promissory  note.  Appeal  from  the  Circuit  Court  of 
Macoupin  County;  the  Hon.  Robert  B.  Shirley,  Judge,  presiding. 
Heard  in  this  court  at  the  Ma}'  term,  1890.  Affirmed.  Opinion  filed 
December  19,  1896. 

Keefb  &  BuDD  and  Jesse  Peebles,  attorneys  for  appel- 
lant. 

A.  N.  Yancey  and  E.  W.  Hayes,  attorneys  for  appellee. 

Opinion  per  Curiam. 

Action  commenced  before  a  justice  of  the  peace  for  a 
balance  claimed  on  a  promissory  note  of  appellant,  assigned 
before  due  to  appellee,  for  $175.  On  trial  de  novo,  upon 
appealtothe  Circuit  Court,  the  jury  returned  a  verdict  for 
plaintiff  for  $00.  A  new  trial  was  refused  and  judgment 
on  the  verdict  rendered,  from  which  defendant  appealed. 

The  defense  was  payment,  and  on  this  single  question 
of  fact  the  evidence  was  conflicting,  but  in  our  opinion 
clearly  sufficient  to  support  the  finding.  Perceiving  no  ma- 
terial error  in  any  ruling  of  the  court,  its  judgment  will  be 
affirmed. 


09b    3201 

92   '  561        Alexander  Beaver  v.  Danville  Shirt  Company. 

1.  Sales— C^n^e  of  Posscasion.— Change  in  possession  should  be 
indicated  by  such  outward,  open,  actual  and  visible  signs  as  could  be 
seen  and  known  to  the  public  or  persons  dealing  with  the  goods. 

2.  Estoppel — Duty  of  One  Who  Mixes  Ris  Goods  with  Another^a. — 
It  is  the  duty  of  a  party  who  mixes  his  own  goods  with  others,  which 
are  subject  to  the  levy  of  an  execution,  to  point  out  to  the  officer  the 
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goods  owned  by  him,  and  if  he  fails  to  do  so  he  is  estopp?d  from  after- 
ward claiming  them. 

8.  Fraudulent  S ale?) — Ktwwledge  of  the  Purchaser.  — A  purchaser  of 
goods  from  an  insolvent,  with  knowledge  that  the  effect  of  his  purchase 
is  to  hinder  and  delay  the  creditors  of  the  seller,  and  that  such  was  the 
S3ller's  intention  in  making  tke  sale,  can  not  hold  the  goods  as  against 
such  creditors. 

Trial. of  the  Bights  of  Property.— Appeal  from  the  Circuit  Ck)urt  of 
Vermilion  County;  the  Hon.  Feudinand  Book  Walter,  Judge,  presid- 
ing. Heard  in  this  court  at  the  May  term,  1896.  Affirmed.  Opinion 
filed  December  19,  1896. 

C.  M.  Briggs,  attorney  for  appellant. 

Dyke  &  Wallbridge,  attorneys  for  appellee. 

Mr.  Justice  Pleasants  delivered  the  opinion  of  the 
Court. 

This  was  a  trial  of  the  right  of  property  under  the  stat- 
ute, commenced  before  a  justice  of  the  peace  and  taken  by 
appeal  to  the  Circuit  Court,  where  the  verdict  and  judg- 
ment were  against  the  claimant,  who  prosecutes  this  fur- 
ther appeal. 

For  some  four  years  next  before  and  up  to  September  12, 
1895,  if  not  to  a  later  date,  Nathaniel  and  Chauncey  Beaver, 
as  partners  under  the  firm  name  of  Beaver  Brothers,  carried 
on  a  retail  business  in  dry  goods,  carpets  and  gentlemen's 
furnishings  at  Hoopeston.  On  the  23d  of  November  of  that 
year  appellee  placed  in  the  hands  of  a  constable  an  execu- 
tion duly  issued  upon  a  justice  judgment  it  had  recovered 
against  them  for  $68.50,  and  caused  it  to  be  levied  upon  the 
goods  in  controversy,  consisting  of  certain  trunks,  valises, 
rugs  and  parts  of  rolls  of  carpet  then  in  the  store  as  part  of 
the  stock.  Appellant  claims  that  on  the  day  first  above  men- 
tioned he  purchased  their  entire  stock,  and  at  the  time  of 
said  levy  was  the  sole  and  absolute  owner  thereof;  and  the 
question  in  the  case  is  whether  the  alleged  purchase  was 
valid  as  against  the  execution. 

Appellee  contests  it  on  two  independent  grounds:    First, 

Vol.  LXIX  II 
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that  no  apparent  change  of  possession  accompanied  the 
purchase  or  followed  it  before  the  levy.  From  the  abstract 
of  the  testimony  it  does  not  appear  that  anything  what- 
ever was  done  that  was  calculated  to  notify  the  public  or 
anybody  not  in  the  employ  of  the  firm  or  of  appellant  of 
any  such  change.  It  does  not  show  that  he  was  a  younger 
l)rother  of  these  execution  debtors,  who,  after  some  vears 
residence  in  Spokane,  Washington,  in  January,  1895, 
returned  to  Hoopeston  and  there  remained  until  the  last  of 
February.  During  that  time  he  was  in  his  brother's  store, 
assisting  about  the  business.  Among  other  things,  with 
the  help  of  Mr.  Evans,  the  head  clerk,  he  made  an  inventory 
of  the  stock,  amounting  to  $15,500.  He  then  went  to  Chi- 
cago, as  he  says,  to  "  make  experiments  in  cabinets  or  show 
cases,"  and  was  there  off  and  on  for  about  five  months, 
repeatedly  returning  to  Hoopeston,  which  he  says  he  consid- 
ered his  home,  and  whenever  there  assisted  in  the  business 
of  the  store.  He  was  there  about  the  first  of  September, 
went  back  to  Chicago  and  returned  about  the  tenth,  two 
days  before  the  alleged  purchase.  His  going  and  returning 
continued  after  it,  as  before,  so  that,  so  far  as  appeared,  his 
presence  and  conduct  there  after  it,  was  no  more  an  indica- 
tion of  possession  or  proprietorship  than  before,  except,  per- 
haps, to  the  employes.  He  says  that  whenever  he  went 
away  after  it,  he  left  Mr.  Evans  in  charge  of  the  store  and 
cash,  but  if  anybody  else  knew  it,  the  fact  was  not  shown. 
His  brothers  also  continued  to  be  there  daily,  caring  for  the 
stock  and  assisting  in  making  sales.  He  testified  that  he 
employed  them  to  be  and  do  so.  paying  one  a  stipulated 
monthly  salary,  and  the  other,  who  did  less  work,  only  as  he 
needed  him  from  time  to  time;  but  the  appearance  was  not 
noticeably  different  from  what  it  had  been.  In  short,  no 
proof  whatever  of  any  such  difference,  either  in  the  service 
of  the  store  or  the  conduct  of  its  business,  or  in  any  visible 
sign  or  notice  of  ownership  of  the  stock,  was  made  or 
offered.  The  general  statements  that  appellant  took  pos- 
session and  that  the  business  was  thereafter  conducted  very 
differently,  without  any  particulars  other  than  those  above 
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mentioned,  must  be  regarded  as  of  little  or  no  weight,  arid 
we  are  of  opinion  that  the  jury  might  well  have  found  a 
lack  of  the  requisite  change. 

It  was  further  claimed  as  ground  for  the  impeachment  of 
the  sale  that  it  was  made  by  the  vendors  with  intent  to 
disturb,  hinder,  delay  or  defraud  their  creditors,  and  that 
the  vendee  is  chargeable  with  notice  of  such  intent. 

It  appears  that  their  business  had  not  been  successful. 
According  to  their  own  statement,  they  had  been  selling 
for  the  last  year  without  any  profit,  and  were  satisfied  that 
they  could  not  make  any  money  in  it.  For  that  reason,  as 
admitted  by  both  the  parties  to  it,  the  sale  was  proposed 
and  made.  The  firm  was  largely  indebted — to  appellant 
himself,  in  $2,000  for  borrowed  money;  to  wholesale  dealers 
and  jobbers,  for  goods,  in  $5,000,  of  which  something  over 
$2,000  was  then  due  and  out  of  their  power  to  pay.  A 
little  more  than  two  months  after  the  sale,  thev  failed  to 
pay  or  turn  out  anything  on  the  small  judgment  of  aj>pellee, 
and  suffered  the  execution  to  be  levied.  They  sold  the 
entire  stock,  which  was  all  of  their  tangible  property,  for 
the  sum  of  $9,000,  considered  to  be  about  sixty  per  cent  of 
the  estimated  invoice  value,  but  really  all  it  was  worth  or 
could  be  sold  for,  of  which  sum  $1,000  was  in  appellant's 
verbal  promise  to  pay  in  fifteen  days,  and  $5,000  in  his  six 
or  more  unsecured  notes,  running  from  October,  1895,  to 
some  time,  not  shown,  in  1896.  At  the  time  of  the  sale  he 
canceled  the  $2,000  debt  due  him,  and  paid  $1,000  in  cash. 

The  inevitable  effect  of  this  sale  to  disturb,  hinder  and 
delay,  if  not  also  to  defraud  creditors  of  the  vendors,  is 
sufficiently  illustrated  by  this  case  of  the  appellee.  But  for 
it,  this  debt  would  have  been  voluntarily  paid  on  demand, 
at  any  time  after  it  became  due,  or  its  satisfaction  promptly 
compelled  by  the  execution.  But  having,  by  means  of  it, 
disposed  of  all  their  property  that  could  be  so  reached 
without  their  consent,  they  were  enabled,  although  they 
had  received  its  equivalent  in  cash  and  notes  which  could 
not  be  so  reached,  to  defy  this  creditor,  refuse  to  pay  one 
dollar  of  its  small  but  just  claim,  and  subject  it  to  the 


324  Appellate  Coukts  of  Illinois. 

Vol.  69.]  Beaver  v.  Danville  Shirt  Co. 

further  and  needless  expense  and  delay  of  this  proceeding 
to  obtain  satisfaction.  This  the  jury  could  readily  see  and 
understand. 

These  vendors  are  presumed  to  have  had  kno\y  ledge  of 
this  efifect,  and  having  chosen  to  avail  themselves  of  it  after 
the  sale,  may  reasonably  be  further  presumed  to  have 
intended  it  when  they  made  the  sale,  and  if  made  with 
such  intent,  it  was,  in  view  of  the  law,  fraudulent  on  their 
part. 

Appellant,  the  vendee,  being  also  a  creditor  to  the  amount 
of  $2,000,  could  lawfully  receive  from  them  so  much  of  their 
stock  specified  as  would  fairly  satisfy  that  claim,  if  he 
received  it  in  good  faith  for  that  purpose,  notwithstanding 
any  fraudulent  intent  on  their  part  with  reference  to  other 
creditors  and  his  knowledge  of  it.  But  of  the  residue, 
valued  at  $7,000  and  not  distinguished,  he  was  strictly  a 
purchaser;  and  if  he  had  knowledge  of  such  intent,  or  of 
circumstances  that  should  have  put  him  upon  inquiry  which 
would  have  led  to  it,  his  purchase  was  void  as  against 
appellee's  execution  and  levy.  Then  did  he  have  such 
knowledge  ? 

He  was  their  brother,  knew  their  business  had  not  been 
profitable  and  that  they  were  in  debt  to  others  besides  him- 
self, but  had  no  idea  of  the  amount.  Yet  he  never  in- 
quired. Their  books  showed  it.  He  had  been  in  the  store 
much  of  the  time  for  about  eight  months  and  had  free 
access  to  them,  but  never  looked  to  see.  He  bought  their 
entire  stock  at  the  price  of  $9,000,  and  went  in  debt  for  two- 
thirds  of  it,  without  any  inventory. ^  He  knew  of  what  it 
consisted  eight  months  before,  but  took  their  word  alone  for 
what  they  had  since  sold  out  and  put  in.  He  had  no  means 
"  to  speak  of,"  as  he  expressed  it,  out  of  which  to  pay  any- 
thing, except  this  stock.  He  made  payment  of  the  $1,000, 
within  fifteen  days  after  his  purchase  out  of  the  proceeds  of 
his  sales. 

Each  of  these  statements  was  his  own  and  uncon- 
tradicted. They  clearly  tend  to  show  he  should  have 
inferred,  that  his  vendors  intended  by  the  sale  to  obtain  a 
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position  in  which  they  could  hold  oflf  creditors  and  so 
secure  settlements  to  their  own  advantage.  It  was  a  ques- 
tion for  the  jury,  who,  in  our  opinion,  were  properly  and 
fairly  instructed,  and  their  finding  should  be  conclusive. 

In  principle  the  case  was  like  those  of  Hanchett  v.  Ooetz, 
25  IlL  App.  445;  Goetz  v.  Hanchett,  40  Id.  206,  and  Oakford 
&  Fahnestock  v.  Dunlap,  63  Id.  49S. 

Appellant  testified  that  the  rugs  included  in  the  levy 
were  purchased  from  Marshall  Field  &  Co.,  and  put  into  the 
stock  by  him  after  the  sale  in  question.  But  he  was  pres- 
ent at  the  time  of  the  levy  and  did  not  so  notify  the  con- 
stable. He  is  therefore  estopped  to  claim  them  now. 
Goetz  V.  Hanchett,  supra. 

Perceiving  no  material  error  in  the  record,  the  judgment 
will  be  affirmed 


Walter  G.  Thaeker  t.  The  People^  etc. 

1.  Appeals — In  Bastardy  Ccues.— Appeal  from  judgments  of  the 
County  Court  in  bastardy  proceedings  can  not  be  taken  to  the  Circuit 
Court,  but  should  go  directly  to  the  Appellate  Court. 

Bastardy.— Appeal  from  the  Circuit  Court  of  Macoupin  County;  the 
Hon.  BoBERT  B.  SmRLBY,  Judge,  presiding.  Heard  in  this  court  at  the 
May  term,  1896.    Order  affirmed.    Opinion  filed  December  19,  1897. 

Akdbbson  &  Bell,  attorneys  for  appellant. 

Edwabd  C.  Knotts,  State's  attorney.  Pebbles  &  Peebles, 
and  Charles  C.  Tbbby,  attorneys  for  appellee. 

Mb.  Justice  Pleasants  delivebed  the  opinion  of  the 

CODBT. 

This  was  a  complaint  for  bastardy,  on  hearing  which  the 
justice  required  of  the  defendant  a  bond  for  his  appearance 
to  the  County  Court.  On  the  trial  there  he  was  found  to 
be  the  father  of  the  child,  on  which  finding  the  statutory 
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judgment  was  entered,  and  he  appealed  to  the  Circuit  Court. 
That  court,  on  motion  of  appellee,  dismissed  the  appeal  for 
want  of  jurisdiction,  and  for  a  review  of  that  order  the  de- 
fendant has  brought  the  record  here. 

In  some  cases  prior  to  that  of  Lee  v.  The  People,  140  III. 
536,  it  was  held  that  under  sections  122  and  123  of  the 
County  Court  Act,  the  appeal  from  that  court  in  a  bastardy 
proceeding  lay  to  the  Circuit  Court.  But  in  that  case  the 
court  held  that  the  provisions  of  that  act,  so  far  as  they 
authorized  it,  were  overridden,  and  by  implication  repealed 
by  Sec.  8  of  the  Appellate  Court  Act,  as  amended  by  section 
88  of  the  Practice  Act,  and  exclusive  jurisdiction  on  appeal 
in  such  a  proceeding  given  to  this  court. 

Subsequently,  that  case  was  overruled  in  Stivers  v.  The 
People,  which,  for  some  reason,  has  never  been  officially  re- 
ported, though  it  appeared  in  38  N.  E.  Repr.  584.  But  still 
later,  we  think  its  authority  was  restored  by  the  opinions  in 
Grier  v.  Cable,  159  111.  29  (p.  34),  and  Lynn  v.  Lynn,  160 
Id.  307  (313).  The  order  appealed  from  was  therefore 
proper  and  will  be  affirmed. 


The  Commissioners  of  Highways,  etc.^  Impleaded^  etc^ 

V.  The  People  ex  rel.,  etc. 

1.  Roads  and  Bridges — Presumptions  in  Favor  of  Legality  of  Pro- 
ceedings to  Establish  Road. — Where  an  order  of  the  proper  authorities 
establishing  a  road  is  shown,  the  presumption  is  that  the  preliminary 
proceedings  were  regular,  and  such  as  justified  the  order  of  the  court 
establishing  the  road. 

2 .  Same —  Use  of  Road  for  Fifteen  Years  Establish es  Legality. —A f ter 
a  road  has  been  continuously  used  as  a  highway  and  recognized  and 
maintained  by  the  road  authorities  for  a  period  of  fifteen  years,  it 
becomes  a  lawful  public  highway  under  Sec.  1  of  Chap.  121,  R.  S., 
regardless  of  any  irregularities  that  may  have  occurred  in  the  proceed- 
ing for  its  establishment. 

8.  Same — Authority  of  Commissioners  of  Highways  in  Regard  to 
Repairs. — Commissioners  of  highways  have  no  right,  in  the  exercise  of 
a  supposed  discretion,  to  practically  vacate  a  public  highway  by  volun- 
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tary  neglect  to  repair  its  defects  until  they  become  irreparable,  nor  to 
determine  absolutely  whether  a  defect  is  irreparable,  and  if  not  so  in 
fact,  are  bound  to  repair  in  such  manner  as  they  may  deem  beet,  with 
whatever  means  they  may  have  or  can  control,  applicable  thereto  in 
view  of  other  and  proper  demands  upon  them.  Their  judgment  is  not 
authoritative  or  conclusive  and  must  give  way  to  a  greater  weight  of 
evidence  to  the  contrary. 

Mandamnst,  to  compel  highway  commissioners  to  repair  a  bridge. 
Appeal  from  the  Circuit  Court  of  Macon  County;  the  Hon.  Edw^ard  P. 
Vail,  Judge,  presiding.  Heard  in  this  court  at  the  May  term,  1896. 
Affirmed.    Opinion  filed  December  19,  1896. 

S.  R.  Eeed  and  A.  C.  Edie,  attorneys  for  appellants. 
W.  C.  Johns,  attorney  for  appellee. 

Mr.  Justice  Pleasants  delivered  the  opinion  of  the 
Court. 

This  was  a  petition  for  mandamus  to  compel  the  com- 
missioners of  hio:hways  of  the  towns  of  Willow  Branch  in 
Piatt,  and  Whitmore  in  Macon  counties,  to  repair  a  bridge 
over  the  Sangamon  river,  on  the  line  of  an  alleged  public 
highway  between  those   towns. 

It  sets  forth  that  the  relators  are  residents  of  Macon 
county,  excepting  one,  who  resides  in  Piatt,  and  all  own 
land  in  the  vicinity  of  the  bridge  therein  mentioned;  that 
on  January  31,  1876,  the  commissioners  of  said  towns 
made  an  order  locating  and  opening  the  highway  described, 
which  has  ever  since  been  maintained  and  used  as  such; 
that  sometime  in  1879  the  commissioners  of  said  towns 
agreed  that  a  bridge  should  be  built  over  the  Sangamon 
river,  on  the  line  of  said  highway,  and  be  maintained  and 
repaired  at  the  joint  expense  of  said  towns,  and  that  it  was 
so  built,  and  on  September  3,  1879,  accepted  by  the  commis- 
sioners, and  has  been  so  maintained  ever  since  until  lately, 
when  it  has  become  dangerous;  that  for  the  last  year  the 
commissioners  have  neglected  to  repair  it  though  they  had 
means  sufficient  therefor;  that  it  was  unsafe  and  unfit  for 
public  travel  and  has  been  so  declared  by  the  commission- 
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ers  themselves;  that  the  petitioners  have  requested  those  of 
both  the  towns  to  repair  and  maintain  it,  but  they  have  re- 
fused; that  those  of  Whitmore  have  levied  a  tax  for  the 
express  purpose  of  meeting  its  share  of  the  expenses,  but 
those  of  Willow  Branch  refuse  to  levy  any  sum  whatever 
for  it;  that  both  have  money  in  their  hands  but  refuse  to 
use  any  of  it  for  repairing  the  bridge;  that  the  equalized 
valuation  of  property  in  Willow  Branch  for  1894  was 
$551,024,  arid  the  levy  for  road  and  bridge  purposes  forty 
cents  on  the  $100;  that  such  valuation  for  Whitmore  was 
$384,324,  and  the  levy  for  road  and  bridge  purposes  was 
the  same  as  in  Willow  Branch;  and  that  the  commissioners 
of  that  town  have  on  hand  money  enough  to  pay  and  are 
ready  to  pay  its  just  proportion  of  the  expense  for  repair- 
ing said  bridge. 

The  appellant  commissioners  answ^ered,  denying  that  the\'^ 
ever  joined  in  making  an  order  locating  and  opening  a 
highway  described  in  the  petition;  admitting  that  the 
alleged  road  is  between  the  towns  and  over  the  Sangamon 
river  as  stated,  and  has  been  used  for  many  years,  but  deny 
that  it  was  lawfully  opened;  denying  that  in  1879,  or  at 
any  other  time,  the  commissioners  of  the  two  towns  entered 
into  a  contract  to  build,  maintain  and  repair  the  bridge  in 
question  at  the  joint  ex])ense  of  said  towns;  admitting  that 
the  bridge  is  unsafe  and  they  have  refused  to  repair  it;  but 
denying  that  they  have  funds  so  to  do. 

They  say  that  Willow  Branch  is  working  under  the  road 
labor  system,  and  in  addition  to  the  annual  levy  of  forty 
cents  on  the  $100  they  levied  twenty  cents  on  the  $100 
under  that  system,  and  deny  that  they  have  any  money 
that  they  may  use  for  repairing  said  bridge  or  have  power 
to  make  an  additional  levy;  that  said  bridge  can  not  be 
repaired,  but  a  new  one  would  be  necessary  and  they  have 
no  money  nor  any  authority  to  make  a  levy  for  such  pur- 
pose; that  the  levy  of  road  and  bridge  tax  in  that  town  for 
two  years  last  past  has  been  for  the  full  amount  allowed 
by  law,  and  all  was  needed  and  used  for  the  ordinary  re- 
pairs of  roads  and  bridges  therein;  that  said  road  is  not  a 
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l)ublic  necessity;  that  they  have  provided  ample  means  for 
the  public  to  cross  the  Sangamon  river,  and  that  a  bridge 
at  the  point  mentioned  in  the  petition  will  be  a  needless 
ex[)ense. 

The  answer  was  amended,  on  leave  given,  by  setting  up 
the  statute  of  frauds  as  to  the  alleged  contract  for  the  build- 
ing of  the  bridge. 

On  a  trial  by  the  court  without  a  jury  the  finding  was 
for  the  relators,  a  new  trial  denied  and  judgment  rendered, 
awarding  a  writ  of  mandamus  as  prayed,  and  costs,  to 
which  exception  was  taken,  and  from  it  this  appeal  is  prose- 
cuted, in  which,  however,  the  commissioners  of  Whitmore 
do  not  join. 

Appellants  insist  that  the  road  was  never  lawfully  estab- 
lished, for  want  of  due  notice  of  the  meeting  on  January 
31,  1876,  to  hear  reasons  for  and  against  it,  which  was  juris- 
dictional, and  of  the  meeting  on  February  5,  1876,  when  ' 
the  final  order  establishing  the  road  was  made,  nor  had  the 
aggregate  amount  of  damages  to  land  owners  then  been 
ascertained. 

Neither  of  these  alleged  irregularities  is  affirmatively 
shown  by  the  record,  and  in  the  absence  of  such  showing  is 
not  to  be  presumed  against  an  order  of  the  proper  authority 
establishing  the  road.  Xealy  v.  Brown,  1  Gilm.  14;  Dumoss 
V.  Francis,  15  111.  543;  Galbraith  v.  Leittich,  73  Id.  209.  It 
does  not  appear  that  any  records  relating  to  this  road  were 
kept  or  made  by  the  town  clerk  of  Willow  Branch.  Those 
of  Whitmore  were  meager  and  informal,  but  the  abstract 
shows  one,  admitted  without  objection,  that  on  January 
31,  1876,  the  commissioners  of  both  towns  met  at  the  resi- 
dence of  George  Peck,  ten  days'  notice  (which  was  all  that 
the  law  required)  having  been  given,  to  hear  reasons  for  and 
against  the  petition,  and  having  personally  examined  the 
route  and  heard  reasons  for  and  against  it,  the  petition  was 
granted  and  the  decision  publicly  announced.  There  was 
then  time  for  a  five  days'  notice,  which  the  law  prescribed, 
of  the  meeting  of  February  5th,  at  which  the  final  order 
was  made,  and  the  presumption  that  it  was  given  should  be 
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indulged.  The  record  of  the  filing  of  the  surveyor's  report 
and  plat  of  that  date  was  also  admitted  without  objection 
shown.  It  appears  that  the  agreement  between  the  com- 
missioners and  J.  R.  Chambers,  as  to  the  amount  of  the 
damage  to  his  land,  and  the  release  of  damages  by  all  the 
other  land  ownei's,  so  far  as  known  to  the  petitioners  for  the 
road,  bore  date  of  August  14,  1876,  but  it  is  not  improl)able 
that  they  were  all  ascertained  and  agreed  on  at  the  meet- 
ing of  January  31st. 

The  proof  is  that  the  bridge  was  built  by  K.  N.  Hankins, 
under  a  verbal  ai^reement  with  the  commissioners  made 
July  19,1879,  and  the  grading  done  by  the  same  party 
under  a  like  Jigreement  of  September  20th.  If  these  agree- 
ments should  have  been  in  writing,  as  appellants  say  the 
law  required,  they  were  nevertheless  fully  executed  on 
both  sides.  The  bridge  was  accepted  on  September  3,  1879, 
an.l  soon  afterward  paid  for  in  full  by  the  commissioners. 
It  is  therefore  too  late  for  their  successors  to  object  on  the 
ground  suggested. 

Moreover,  whatever  irre^rularities  raav  have  intervened 
in  the  proceedings  for  the  establishment  of  the  highway 
under  the  State,  it  is  proved  and  admitted,  that  from  the 
time  the  bridge  was  built,  it  has  been  continuously  and 
largely  used  by  the  public  as  a  highway,  worked  by  the 
road  authorities  of  both  the  towns,  maintained  at  their  joint 
expense  and  never  lawfully  vacated.  By  virtue  of  such  use 
and  recognition  for  a  period  of  more  than  fifteen  years,  it 
became  a  lawful  public  highway  under  the  first  section  of 
Ch.  121  of  the  Revised  S^atutes. 

Commissioners  should  not  be  allowed,  in  the  exercise  of  a 
supposed  discretion,  to  vacate,  in  eflFect,  a  public  highway, 
by  voluntary  noglect  to  repair  its  defects  until  they  become 
irreparable.  They  have  no  such  discretion,  nor  any  power 
to  determine  absolutely  whether  a  defect  is  irreparable; 
but,  if  not  so  in  fact,  are  bound  to  repair,  though  in  such 
manner  as  they  may  deem  best,  with  whatever  means  they 
have  or  can  control  that  are  applicable  thereto  in  view  of 
other  and  proper  demands  upon  them.     Their  judgment 
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that  this  bridge  could  not  be  repaired,  but  that  if  any  was 
required  at  that  place  it  must  be  a  new  one,  of  iron,  and  to 
cost  twelve  or  thirteen  thousand  dollars,  or  any  other  sum, 
was  not  authoritative  or  conclusive,  but  only  matter  of  evi- 
dence which  must  give  way  to  that  of  a  greater  weight  to 
the  contrary,  which  the  court  seems  to  have  found  in  the 
opinion  of  expert  bridge-builders,  and  of  contractors  willing 
and  ready  to  engage  to  make  it  substantial  and  reasonably 
durable,  for  all  the  purposes  of  a  bridge,  for  a  sum  ranging 
from  seven  to  eleven  hundred  dollars,  according  to  the  plan 
adopted  and  material  used. 

We  are  referred  by  counsel  to  the  case  of  The  People  v. 
Commissioners  of  Highways,  32  App.  169 — in  which  this 
court  held  substantially  that  the  appellees  could  not  be  com- 
pelled by  mandamus,  against  their  judgment,  to  build  a  bridge 
in  place  of  one  that  had  been  destroyed,  over  a  stream  which 
crossed  the  line  of  the  highway — as  being  exactly  parallel 
with  this.  We  think  the  difference  is  that  between  com- 
pelling action  in  some  way  to  a  particular  end  and  action  in 
a  particular  way  to  that  end — a  distinction  plainly  attempted 
to  be  shown  in  that  case,  and  very  material  where  the 
respondents,  as  there  and  here,  had  a  discretion  in  respect 
to  the  particular  action  to  be  taken.  Here  it  is  to  "repair" 
in  some  way  an  existing  but  defective  structure;  there  it 
was  to  provide  one  not  then  existing,  and  of  a  particular 
kind  prescribed  b}"  the  court,  which  was,  therefore,  in  our 
judgment  not  within  the  legal  scope  of  the  writ. 

The  court  below,  in  this  case,  conforming  to  the  prayer  of 
the  petition  awarded  a  writ  cortimanding  the  respondents  to 
proceed  in  the  performance  of  their  duty  to  repair  the 
bridge,  and  does  not  interfere  with  or  attempt,  as  is  alleged, 
to  control  their  discretion  in  respect  to  the  time,  means  or 
manner  of  such  repair. 

Upon  the  question  whether  they  have  on  hand  or  within 
their  reach  money  enough  to  meet  the  necessary  cost  of  such 
repair,  the  evidence  may  not  be  very  clear.  It  appears  that 
the  town  of  Whitmore,  with  a  smaller  valuation  of  property, 
levied  the  same  percentage  of  tax  for  the  express  purpose  of 
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including  enough  to  pay  its  proportion — one-half — of  such 
cost  and  so  have  obtained  enough,  and  are  ready  to  pay  it. 
Respondents  called  to  testify  admit  that  they  have  funds  on 
hand  for  the  ordinary  repair  of  highways  and  bridges,  with- 
out giving  the  amount,  and  say  they  are  of  opinion  that 
when  other  needed  repairs  of  the  highways  and  small  bridges 
in  the  town,  and  which  they  intend  to  make,  shall  be  paid 
for,  there  will  not  remain  enough  for  the  purpose  in  ques- 
tion. But  they  do  not  state  the  estimated  or  probable 
amount  of  the  cost  of  such  other  repairs,  nor  show  that  they 
have  not  the  power  by  means  provided  by  law  to  obtain  the 
amount  required  for  its  share  of  the  cost  of  the  repairs  here 
sought,  before  it  will  become  due.  It  seems  clear  that  for  a 
year  before  this  petition  was  filed  they  neglected  to  use  the 
means  they  lawfully  might  to  raise  money  for  the  repair  of 
this  bridge  and  intended  not  to  repair  it,  but  leave  the  people 
to  cross  the  river  by  other  bridges  until  a  new  and  far  more 
costly  one  should  be  built  on  the  line  of  this  highway.  In 
so  doing  they  mistook  their  duty  and  the  extent  of  their 
discretion.  The  case  of  this  bridge  was  as  clearly  within 
the  description  of  "  ordinary  repairs  "  as  that  of  any  of  the 
smaller  bridges,  and  for  aught  that  appears,  quite  as 
important  and  urgent.  Knowing  that  it  had  become  unsafe 
they  should  have  taken  measures  promptly  to  make  it  safe. 
We  do  not  see  that  upon  the  point  of  present  financial 
ability  to  repair  it  the  finding  of  the  court  was  manifestly 
against  the  weight  of  the  evidence,  or  that  it  erred  mate- 
rially in  any  other  particular.  Its  judgment  will  therefore 
be  affirmed. 


Charles  M.  Holt  v.  Tennent-Stribling  Shoe  Co. 

1.  Evidence— 0/  Corporate  Kvistence.— Evidence  that  a  plaintiff, 
BuiuK  as  a  corporation,  carried  on  its  business  as  such  under  the  man- 
agement of  persons  acting  and  recognized  as  a  board  of  directors,  presi- 
dent, secretary  and  treasurer  and  issued  stock:  and  that  the  defendant, 
in  communications  both  verbal  and  written  in  respect  to  the  matter  in 
controversy,  so  treated  it,  is  competent  to  prove  it  a  corporation  de  facto, 
which  is  all  that  is  required  to  meet  a  plea  of  tiiU  tiel  corporation. 
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2.  CoLLBcnoN  Agents— LtaW/iYy  for  Acts  of  Correspondent s.— A 
collection  agent  undertool?  the  collection  of  a  claim  for  ten  per  cent  of 
the  amount  collected  and  forwarded  it  to  his  correspondent  at  the  resi- 
dence of  the  debtor.  The  correspondent  collected  the  claim,  retaineil 
about  forty  per  cent  and  soon  after  absconded.  In  a  suit  for  the  excess 
of  charges  above  ten  per  cent  the  defendant  offered  to  prove  that  the 
charges  were  reasonable  and  that  his  correspondent  had  been  a  man  of 
good  reputation.    Held,  inadmissible. 

Assnmpsit,  on  the  common  counts.  Appeal  from  the  Circuit  Court  of 
Adams  County;  the  Hon.  Oscar  P.  Bdnney,  Judge,  presiding.  Heard 
in  this  court  at  the  May  terra,  1890.  Affirmed.  Opinion  filed  December 
19,  1896. 

L.  E.  Emmons  and  Samuel  Woods,  attorneys  for  appel- 
lant 

George  M.  Janes,  attorney  for  appellee. 

Mr.  Justice  Pleasants  delivered  the  opinion  of  thk 
Court* 

Appellant  carried  on  at  Quincy,  111.,  in  his  own  name 
alone,  an  agency  for  the  collection  of  past-due  claims 
in  all  parts  of  the  United  States  and  Canada.  Appellee, 
doing  business  in  St.  Louis,  Mo.,  had  a  claim  for  $250  against 
one  Jacob  Sloop,  who  had  been  a  merchant  at  Queen  City, 
Schuyler  Co.,  Mo.,  but  had  somewhat  suddenly  sold  out  and 
gone  to  Idaho.  On  March  22,  1893,  George  Schultheis,  its 
traveling  salesman  and  one  of  its  stockholders,  who  resided 
at  Quincy,  and  for  some  years  had  known  appellant  and  of 
his  business,  placed  this  claim  in  his  hands  for  collectioji 
and  took  a  receipt  to  the  company  therefor  as  follows : 
Gem  City  Collecting  Agency, 

C.  M.  Holt,  Attorney  &  Manager. 
Room  6  Ricker  Xat.  Bank,  Telephone  76. 

For  the  protection  of  Merchants  and  Manufacturers  and 
the  collection  of  past  due  claims.  Collections  made  through- 
out the  United  States  and  Canada. 

Quincy,  III.,  March  22,  1893. 
Tennant-Stribling  Shoe  Co.,  St.  Louis,  Mo. 

Gentlemen  :  Your  Mr.  Schultheis  left  with  me  this  a.  ta. 
for  collection  an  acount  of  two  hundred  and  fifty  dollars 
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against  Jacob  Sloop,  Queen  City,  Mo.     This  claim  shall  have 
attention.     I  shall  keep  you  advised.         Yours  truly, 

C.  M.  IIOLT." 

Appellant  promptly  sent  the  claim  to  an  attorney  at  Kirks- 
ville,  some  eighteen  miles  from  Queen  City,  who  attended 
to  his  business  in  that  part  of  the  state.  He  proceeded  to 
Queen  Cit3%  where  he  learned  that  Sloop  had  left  notes  for 
collection  in  the  Hayes  Banking  Co.,  and  thereupon  com- 
menced a  suit  in  attachment  before  a  justice  of  the  peace.  On 
being  notified  of  this  proceeding  Sloop  immediately  wrote 
to  the  bank  directing  payment  of  the  claim,  which  was 
accordingly  made  on  April  20th,  through  the  justice  to  the 
attorney,  amounting  to  $254.57.  About  three  weeks  after- 
ward the  latter  remitted  to  appellant  $165.40,  but  never 
any  more,  though  pressed  to  do  so,  and  later  went  to  the 
farther  west.  Immediately  upon  its  receipt  appellant  sent 
to  appellee  $160.  For  the  balance  claimed  to  be  due  on 
account  of  the  collection,  which  he  refused  to  pay,  appellee 
brought  this  suit  in  assumpsit  against  him  on  the  common 
count  for  money  had  and  received.  The  pleas  were  non-as- 
sumpsit, nul  tiel  corporation  SLud  set>-oflf,  on  which  issues  were 
joined  and  a  trial  had,  resulting  in  a  verdict  for  plaintiff  for 
$69.09,  and  judgment  thereon,  after  a  motion  for  a  new 
trial,  overruled.  Defendant  brought  the  record  here  by 
appeal. 

Appellee's  name  indicated  a  corporation.  Oral  testimony 
was  admitted  over  objection,  to  show  that  it  carried  on  its 
business  as  such,  under  the  management  of  persons  acting 
and  recognized  as  a  board  of  directors,  president,  secretary 
and  treasurer,  and  issued  stock ;  and  that  appellant,  in  all 
his  communications  with  it  respecting  this  claim,  verbal  and 
written,  until  this  suit  was  commenced,  so  treated  it.  This 
testimony  was  not  contradicted,  and  was  competent  to  prove 
it  a  corporation  de  facto,  which  was  all  that  was  required 
in  this  action  to  meet  the  plea  denying  its  corporate  ex- 
istence. Walker  Paint  Co.  v.  Euggles,  48  111.  App.  406,  and 
cases  cited. 

The  questions  on  the  merits  were,  who  was  responsible 
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to  appellee,  and  how  much,  if  anything,  remained  due  to  it, 
on  account  of  the  collection  made.  Appellant  contends  that 
he  discharged  his  full  duty  in  the  premises  by  sending  the 
claim  to  a  competent  and  reputable  attorney  named  and  not 
objected  to,  with  such  information  and  advice  respecting  it 
as  he  was  able  to  give,  and  faithfully  accounting  for  all  that 
he  actually  received  on  it;  and  that  if  responsible  he  is  en- 
titled to  set  oflf  or  recoup  the  reasonable  expenses  incurred, 
and  value  of  the  services  rendered  in  the  case.  Appellee 
insists  that  he  undertook  to  make  the  collection  himself, 
by  whatever  means  or  agents  he  should  see  fit  to  use,  and 
for  an  agreed  compensation  of  ten  per  cent  of  the  amount 
collected. 

When  Schultheis  left  the  claim  with  appellant  no  one  else 
was  present.  They  alone  have  personal  knowledge  of  the 
contract.  Schultheis  distinctly  and  positively  testified 
that  as  to  compensation  the  agreement  was  for  ten  per 
cent,  and  appellant,  as  positivelj^  that  no  terms  by  which 
the  amount  could  be  fixed  were  stated. 

That  Holt  was  the  agent  of  the  appellee  there  seems  to 
be  no  reason  from  the  evidence  to  doubt.  His  business,  as 
advertised  by  himself,  was  to  make  collections  in  all  of  the 
United  States  and  Canada,  and  his  office  was  in  Illinois. 
His  method  was  not  to  go  abroad  to  make  them,  but  to  act 
by  correspondents  or  agents.  In  his  letter  remitting  to 
appellee  he  spoke  of  Porter  as  "  my  correspondent,"  and  in 
another  as  "my  local  attorney."  He  told  Schultheis  that 
he  would  not  go  in  person  to  Queen  City,  as  desired,  but 
had  a  man,  Porter,  who  attended  to  his  business  in  that 
region,  and  would  attend  to  this  for  him.  He  gave  direc- 
tions to  and  received  the  remittance  from  him,  and  went  to 
Kirksville  to  see  him  about  the  balance  and  pressed  him  for 
its  payment.  Neither  Schultheis  nor  any  officer  of  the 
company  ever  knew  him  or  had  any  communication  with 
or  from  him.  These  circumstances  are  ample  proof  that 
there  was  never  any  direct  relation  between  him  and  appel- 
lee, and  that  appellant  always  regarded  him  as  his  agent. 

Depositions  of  the  president  and  secretary  of  the  com- 
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pany,  and  of  the  justice  at  Queen  City,  to  the  same  point, 
were  admitted  over  objection  by  appellant,  who  moved  to 
suppress  them  for  supposed  defects  in  the  commissions  and 
in  the  certificates  of  the  commissioners,  which  were  pureh' 
technical,  and  in  our  judgment  too  plainly  untenable  to 
call  for  special  notice.  Besides,  they  added  nothing  to  the 
abundant  proof  made  by  other  evidence  received  without 
objection.  Indeed  the  appellant  himself  did  not  deny 
the  fact,  but  claimed  exemption  from  responsibility  for 
Porter's  default  on  another  ground. 

It  appears  that  the  claim  was  sent  by  appellant  to  Porter 
on  the  day  it  was  received,  March  22,  1895,  with  directions 
to  go  to  Queen  City  and  work  up  assets  of  Sloop.  On  his 
return  to  Kirksville  he  wrote  to  api>ellant  under  date  of 
the  25th,  giving  particulars  of  his  inquiries  and  the  results, 
showing  a  poor  prospect  of  collection,  and  stating  that  he 
could  discover  nothing  out  of  which  to  make  it  without 
"  taking  in"  another  party,  who  would  not  give  the  informa- 
tion unless  they  were  allowed  fort}'^  per  cent  of  the  claim. 
This  letter  was  given  to  Schultheis  about  April  1st,  to  be 
sent  to  the  company,  and  was  so  sent  and  returned  in  a 
letter  of  the  president,  of  April  3d,  of  which  the  abstract 
shows  only  the  following  :  "  From  the  way  Porter  writes 
we  judge  Sloop  a  rascal.  We  will  leave  matters  with  you 
to  do  your  best.  We  fear  Sloop  will  not  send  us  collaterals. 
We  think  we  will  w^ait  and  see  if  Sloop  sends  note  before 
taking  steps  to  force  collection.  We  return  the  Porter 
letter." 

Schultheis  testified  that  when  this  letter  was  shown  to 
him  he  said  to  appellant,  "  the  house  will  not  stand  such 
charges;  wire  your  man  at  once,"  and  that  appellant 
replied,  "  he  will  not  change  my  terms,  they  are  pinned  to 
every  claim  sent  out;  they  are  ten  per  cent."  And 
further,  that  when  he  returned  the  letter  he  told  appellant 
that  they  left  the  matter  to  him  (Schultheis).  From  th« 
dates  given,  the  lack  of  needed  information  and  the  presi- 
dent's letter,  it  was  evident  that  all  this  occurred  a  week  or 
longer  before  the  attachment  suit  was  brought,  or  it  was 
known  that  any  suit  would  be  brought 
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The  ^'  party  "  referred  to  by  Porter  was  Barne}^  Dysert, 
cashier  of  the  Hayes  Banking  Co.,  who  testified  that  Porter 
proposed,  for  the  information  sought,  to  ''divide  fees  "  with 
him,  but  he  asked  twelve  and  a  half  percent  of  the  amount 
collected,  which  Porter  paid.    He  said  nothing  about  forty. 

It  is  not  claimed  that  the  company  or  Schultheis  expressly 
authorized  any  such  payment.  Appellant  says  he  gave  no 
instructions  to  Porter  in  answer  to  his  letter,  because  he  had 
himself  received  none  from  appellee  or  Schultheis.  According 
to  the  latter's  statement,  he  told  appellant,  when  he  returned 
the  Porter  letter,  that ''  the  company  left  the  matter  of  the 
collection  in  his  (Schultheis')  hands,"  and  he  had  already 
instructed  him  most  emphatically  on  that  point.  Appel- 
lant denied  this.  But  however  that  may  be,  we  think  the 
weight  of  the  evidence  shows  that  he  understood  the  con-^ 
duct  of  Porter,  in  regard  to  the  residue  not  remitted,  as. 
wholly  unauthorized  and  wrongful.  The  propriety  of  the 
verdict  can  not  be  doubted  if  appellant  undertook  the  col- 
lection for  ten  per  cent  of  the  amount  collected.  For  in 
that  case,  the  reputation  of  Porter  and  the  reasonable  value 
of  the  services  rendered  in  the  course  of  collection  would  be 
wholly  immaterial.  It  was  for  the  jury  to  determine  that 
question  upon  the  conflicting  testimony  of  Schultheis  and 
the  appellant.  They  appear  to  have  believed  Schultheis; 
and  perceiving  no  material  error  on  the  part  of  the  court, 
the  judgment  will  be  affirmed. 


Hezeklah  McPherson  v.  Joseph  A.  James. 

1.  DoMBSTio  Animals — Run7iing  at  Large — Turkeys  Not  Included — 
The  act  of  June  21,  1895,  against  domestic  animals  running  at  large, 
declares  it  unlawful  for  certain  species  of  domestic  animals  to  run  at 
large,  and  imposes  a  penalty  upon  the  owners  for  permitting  it,  hut  it 
does  not  hy  any  specific  or  general  terms  include  turkeys. 

2.  Trespass — By  Domestic  Animals. — Every  domestic  animal,  hy 
going  on  any  premises,  fenced  or  unf  enced,  without  the  consent  of  the 
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owner,  is  a  trespasser.    The  owner  of  premises  is  not  bound  to  fence 
against  such  animals  and  may  lawfully  omit  to  do  so. 

8.  Same — Distraint  of  Animals  Trespassing  —  Damages. — The 
owner  of  premises  upon  which  trespasses  are  committed  by  domestic 
animals,  may  take  up  such  animals  and  hold  them  for  the  payment  of 
the  damages  done  by  them  while  so  trespassing,  but  he  will  be  entitled 
to  no  more  than  the  actual  damages  and  reasonable  charges  for  keeping 
and  feeding  them. 

4.  Tender — Of  Damages  by  Domestic  Animals  Trespassing.  — A  tender 
of  an  amount  for  damages  done  by  domestic  animals  distrained  for  tres- 
passing, if  sufficient,  instantly  extinguishes  the  lien  of  the  owner  of  the 
premises  upon  such  animals,  and  his  keeping  and  feeding  them,  after 
such  tender,  is  unauthorized. 

5.  Same — Effect  of  a  Withdrawal  of,— The  effect  of  a  tender  by  the 
owner  of  domestic  animals  distrained  for  damages  done  by  them,  in 
trespassing  upon  the  premises  of  another,  is  not  defeated  by  a  failure 
to  keep  such  tender  good.    Dunbar  v.  De  Boer,  44  III.  App.  615. 

Trespass,  animals  damage  feasant.  Appeal  from  the  County  Court 
of  Hancock  County;  the  Hon.  David  E.  Mack,  Judge,  presiding. 
Heard  in  this  court  at  the  May  term,  1896.  Reversed  and  remanded. 
Opinion  filed  December  19,  1896. 

O'Hakra,  Soofield  &  Hartzell,  attorneys    for  appel- 
lant. 


Sharp  &  Berry  Brothers,  attorneys  for  appellee. 

Mr.  Justice  Pleasants  delivered  the  opinion  or- the 
Court. 

The  farms  of  the  parties  were  separated  by  a  public  high- 
way. Through  openings  in  appellee's  hedge,  large  enough 
to  permit  the  passage  of  hogs,  a  flock  of  turkeys  belonging 
to  appellant  got  upon  his  premises  and  destroyed  some 
apples  and  corn.  Finding  them  there  appellee  shut  them 
in  his  barn  and  held  them  for  damages.  Appellant  offered 
him  one  dollar  and  demanded  his  turkeys.  Appellee  refused, 
demanding  twelve.  Appellant  then  tendered  him  five, 
which  he  also  refused.  Appellant  placed  that  sum  in  the 
hands  of  a  mutual  friend,  requesting  him  to  ofl'er,  and  if 
appellee  should  consent  during  the  day  to  accept  it  and  let 
the  turkeys  go,  to  give  it  to  him.    That  offer,  made  accord- 
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ingly  and  with  friendly  advice  to  accept  it  and  have  no 
trouble  between  neighbors,  he  also  refused  at  first;  but  on 
the  next  or  subsequent  day  called  on  the  friend  and  expressed 
his  willingness  to  accept  it,  when  he  was  informed  that 
appellant  had  withdrawn  the  money.  Thereupon  he 
brought  this  action  before  a  justice  of  the  peace.  On  appeal 
taken  to  the  County  Court,  it  was  tried  by  a  jury,  who 
returned  the  following  verdict :  *'  We,  the  jury,  find  the 
issue  for  the  plaintiff  and  assess  the  damage  at  twenty  cents 
(20c),  and  the  feed  and  care  of  the  same  at  twelve  dollars 
and  ninety  cents  ($12.90)."  The  court  overruled  a  motion 
for  a  new  trial,  and  rendered  judgment  on  the  verdict,  with- 
out amendment  as  to  its  form,  for  $13.10  and  costs,  from 
which  judgment  this  appeal  was  taken. 

The  case  has  been  argued  for  appellant  at  considerable 
length,  as  one  involving  a  new  and  important  question,  but 
it  is  not  deemed  necessary  here  and  now  to  review  particu- 
larly the  statutes  and  decisions  from  Seeley  v.  Peters,  in 
5  Oilman,  to  date,  relating  to  fences  and  trespasses  by  domes- 
tic animals. 

We  know  of  no  law  absolutely  requiring  owners  of  turkeys 
to  fence  them  in  or  others  to  fence  them  out.  Our  statute 
declares  it  unlawful  for  certain  species  of  domestic  animals 
named  to  run  at  large  and  imposes  a  penalty  upon  their 
owner  for  permitting  it,  but  does  not,  by  any  specific  or 
general  term,  include  turkeys.  Laws  of  1895,  p.  4.  Their 
owner  may  therefore  allow  them  to  run  at  large  without 
subjecting  himself  to  any  penalty;  whether  he  is  also  exempt 
from  liability  for  actual  damages  they  do  upon  the  premises 
of  another,  is  a  different  question. 

We  understand  that  every  domestic  animal,  by  going  on 
any  premises,  fenced  or  unfenced,  without  the  consent  of 
the  owner,  expressed  or  implied,  becomes  a  trespasser.  He 
is  not  bound  to  fence  against  any  such  animal,  but  may  law- 
fully omit  to  do  so.  Bulpet  v.  Matthews,  1 45  111.  345.  Domes- 
tic fowl  is  an  animal.     State  v.  Bruner,  111  Ind.  98. 

Appellee  was  entitled  to  damages,  notwithstanding  the 
defects  in  his  hedge,  and  to  hold  the  turkeys  for  payment. 
But  he  was  entitled  to  no  more  than  the  actual  dama^res 
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and  reasonable  charges  for  keeping  and  feeding  them.  It 
is  entirely  clear  from  the  evidence  that  at  the  time  of  the 
tinder  shown,  the  sum  of  these  was  considerably  less  than 
the  amount  tendered.  The  court  instructed  the  jury  that 
he  was  entitled  to  charge  for  keeping  and  feeding  up  to  the 
time  of  the  verdict.  The  tender  instantly  extinguished  his 
lien  and  his  keeping  or  feeding  from  that  time  were 
unauthorized  and  wrongful.  This  effect  was  not  defeated 
by  appellant's  failure,  if  he  did  fail,  to  keep  his  tender  good. 
Am.  and  Eng.  Ency.  of  Law,  Vol.  25,  p.  927;  Waite's  Actions 
and  Defenses,  Vol.  7,  p.  595. 

The  instructions  were  erroneous,  and  the  verdict  against 
the  law  and  the  evidence.  The  judgment  will  therefore  be 
reversed  and  the  cause  remanded. 


Nancy  Tribbetts  v.  Albert  M.  Huston. 

1.  Real  Estatb — LiahUity  for  Cost  of  Improvements  as  Between 
Tenant  for  Life  and  Remainderman, — As  between  a  tenant  of  real 
estate  for  life  and  the  remainderman,  the  tenant  for  life  must  pay  in  full 
the  regular  annual  taxes,  insurance  if  necessary,  and  ordinary  repairs, 
but  the  expense  of  a  permanent  improvement  that  enhances  the  value 
of  both  the  life  estate  and  the  remainder  should  be  apportioned  between 
the  tenant  for  life  and  the  remainderman,  in  proportion  to  their  respect- 
ive interests. 

Assam psit,  against  a  tenant  for  life,  for  drainage  district  assessments 
paid  by  the  remainderman.  Appeal  from  the  Circuit  Court  of  Logan 
County;  the  Hon.  Georoe  W.  Herdman,  Judge,  presiding.  Heard  in 
this  court  at  the  May  term,  1896.  Reversed  and  remanded.  Opinion 
filed  December  19,  1896. 

Blinn  &  Harris,  attorneys  for  appellant. 

A.  G.  Jones  and  Beach  &  Hodnett,  attorneys  for  appel- 
lee. 

Mr.  Justice  Pleasants    deliverfd  the  opinion  of  the 
Court. 
In  1893  a  special  drainage  district  was  regularly  organ- 
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ized  in  Logan  county  and  commissioners  appointed,  who  pro- 
ceeded to  excavate  a  ditch  to  cost  $20,000,  and  to  be  paid  for 
by  assessment  under  the  statute  upon  the  lands  of  the  dis- 
trict. It  was  divided  into  five  annual  payments  of  one-fifth 
of  that  sum,  with  interest  on  the  deferred  payments  in  each 
year.  Appellant,  sixty-eight  years  of  age,  owns  a  life  estate 
in  a  tract  of  one  hundred  and  sixty  acres,  worth  $8,000,  in 
that  district,  and  appellee  the  remainder  in  fee.  The  assess- 
ment against  it  was  $1,500,  divided  as  above  stated.  For  the 
year  1895  the  amount  due  on  it  in  May  was  $343.19. 
Neither  of  the  parties  paid  it,  and  the  land  was  sold  there- 
for by  the  collector  of  the  county.  In  November,  1895, 
apj>ellee  redeemed  it  by  paying  the  sum  so  due,  together 
with  the  penalty  imposed  by  the  statute,  making  the 
total  amount  $439.34,  and  thereupon  brought  this  suit  to 
recover  it. 

The  case  was  tried  by  the  court  upon  a  stipulation  of  the 
facts  as  above  stated  and  the  further  fact  that  the  ditch  was 
a  permanent  improvement  that  enhanced  the  value  of  both 
the  life  estate  and  the  remainder,  upon  which  the  court 
found  for  the  plaintiff  and  rendered  judgment  for  the  full 
amount  claimed.  Defendant  excepted  thereto  and  prayed 
this  appeal. 

Appellant  does  not  deny  her  liability  for  her  equitable 
portion  of  the  assessment  as  tenant  for  life,  but  insists  that 
to  charge  her  for  the  whole  of  it  and  the  penalty  is  unjust 
and  unlawful. 

We  understand  the  rule  to  be  that  the  tenant  for  life  is 
bound  by  that  interest  to  pay  in  full  the  regular  annual  taxes, 
insurance,  where  the  subject  of  the  tenancy  is  of  a  charac- 
ter that  calls  for  insurance,  and  ordinary  repairs,  all  of 
which  are  "  incidental "  charges  upon  the  subject  of  the 
tenancy,  and  inure,  substantially  to  their  full  amount,  to  the 
benefit  of  such  tenant.  Special  assessments  made  by  pub- 
lic authority  and  without  regard  to  the  will  of  the  tenant, 
for  permanent  improvements  inuring  as  well  to  the  remain- 
der in  fee,  are  not  such  taxes,  but  are  clearly  distinguished 
on  grounds  materially  affecting  the  liability  therefor  of  the 
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several  estates  respectively.  I.  C.  R.  R.  Co.  v.  The  City  of 
Decatur,  126  111.  92,  and  authorities  there  cited. 

It  is  equally  clear  that  such  improvements  are  not  nec- 
essarily *'  incidental "  to  the  life  estate,  and  that  the  big 
ditch  iQ  this  case — forty  feet  wide  and  seven  deep — can  not 
be  classed  with  "  ordinary  repairs." 

Besides  regular  "  taxes,"  properly  so-called,  current  insur- 
ance where  the  property  is  of  a  kind  calling  for  it  (which 
is  certainly  not  the  case  here),  and  ordinary  incidental 
repairs,  we  know  of  no  charges  for  which  the  life  estate  is 
wholly  responsible.  If  it  were,  that  estate,  by  reason  of 
its  liability  to  determination  at  any  time,  might  not  be  of 
suflScient  value  to  meet  them.  They  are  therefore  charge- 
able upon  the  property  which  is  permanently  benefited, 
and  the  owners  of  the  several  estates  therein  should  be  held 
to  pay  only  in  proportion  to  their  interests  respectively. 
Plympton  v.  Boston  Dispensary,  106  Mass.  546;  Carm  v. 
Shebert,  3  Edw.  Chy.  312;  Peck  v.  Sherwood,  56  N.  Y. 
615.  No  authority  to  the  contrary  has  been  brought  to 
our  attention. 

If  permanent  improvements  made  by  special  assessments 
have  in  some  cases  been  held  to  be  "  incidental "  to  the  life 
tenancy,  as  street  paving  is  said  to  have  been  in  White  v. 
The  Mayor,  etc.,  2  Swan  (Tenn.)  364,  it  would  not  follow 
that  the  entire  assessment  therefor  should  fall  upon  that 
estate.  That  must  depend  upon  the  permanency  of  the 
improvement  and  its  effect  upon  the  remainder.  In  Pey- 
ton V.  Jeffries,  cited  by  appellee,  the  court,  on  p.  149,  declar- 
ing the  rule  to  be  that  tenant  for  life  is  liable  "  for  all  the 
taxes"  assessed,  holds  that  the  dowress,  standing  in  the 
place  of  her  husband,  is  subjected,  like  other  tenants  for 
life,  to  the  "  charges,  duties  and  services  to  which  the  estate 
may  be  liable,  in  proportion,  certainly,  to  her  interest 
therein" — citing  the  Tennessee  case  and  2  Schribner  on 
Dower,  733.  Warren  v.  Warren,  148  111.  641,  confidently 
claimed  to  be  conclusive  for  appellee,  we  think  is  to  the 
same  effect.  There  the  tenant  did  not  hold  as  dowress  nor 
otherwise  by  operation  of  law,  but  under  her  husband's  will, 
which  directs  the  trustee  thereby  appointed,  who  was  his 
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son  by  a  former  wife,  to  hold  and  keep  his  estate  intact 
daring  his  (the  trustee's)  natural  life,  and  after  providing 
for  the  payment  of  debts  and  funeral  expenses  out  of  the 
personal  property,  proceeds  as  follows : 

"  I  direct  that  the  annual  income  of  my  estate,  personal 
and  real,  shall  be  used  as  follows :  My  executor  and  trus- 
tee shall  be  entitled  to  and  shall  receive  a  reasonable  com- 
pensation for  his  services.  The  annual  taxes  and  insurance, 
and  also  all  reasonable  repairs  and  improvements,  shall  be 
provided  for  out  of  the  annual  rents  and  interest,  and  of 
the  annual  income  not  used  for  the  purposes  above  named 
one  third  shall  belong  to  my  wife,  Eliza  A.  Warren,  during 
her  natural  life,  and  also  a  suitable  house  for  her  residence 
during  the  same  period.  And  my  wife,  Eliza  A.  Warren, 
shall  not  be  required  to  pay  rent  for  the  use  of  the  resi- 
dence that  she  shall  occupy."  *  *  *  The  improvements 
in  question  were  street  paving  and  sewers  in  the  city  of 
Rockford,  where  was  her  residence  and  the  other  real 
estate  referred  to,  and  were  made  by  special  assessment. 
She  complained  that  she  was  charged  for  one-third  of  the 
assessment  and  claimed  that  she  was  not  chargeable  for  an  v 
of  it.  The  Circuit  Court  held  with  her  on  that  point,  but 
the  Supreme  Court  held  otherwise,  and  reversed  the  decree 
to  that  extent  onl\%  holding  that  she  or  her  estate  was 
chargeable  "in  proportion  to  her  interest."  There  she 
made  it  a  question  between  liability  and  non-liability. 

Here  it  is  between  liability  for  the  entire  assessment  or 
only  for  an  equitable  proportion.  Appellant's  expectancy 
of  life  exceeds  but  a  little  the  period  within  which  all  of  the 
installments  will  become  due.  If  she  is  chargeable  for  the 
entire  amount  of  the  first,  she  will,  if  she  lives  and  retains 
her  interest,  for  the  same  reason  be  liable  for  all  the  others, 
and  that  would  amount  practically  to  a  confiscation  pro 
tanio^  and  probably  in  this  case,  completely,  of  the  particu- 
lar estate  for  benefits  inuring  to  the  remainder. 

In  our  opinion  that  is  neither  lawful  nor  just.  The  judg- 
ment will  be  reversed  and  the  cause  remanded  that  the  Cir- 
cuit Court  may  ascertain  her  just  proportion  and  give  judg- 
ment for  no  more.     Reversed  and  remanded. 
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Board  of  Supervisors  ?.  Commissioners  of  Highways. 

1.  Bridges — When  and  How  Townships  May  Secure  Aid  in  Con- 
structing.— The  circumstances  under  which,  and  the  method  by  which, 
townshii^s  may  secure  aid  in  the  construction  of  bridges  are  specifically 
prescribed  by  statute  (R.  S.,  Ch.  121,  Sec.  19),  and  there  is  no  other  way. 
The  statute  requires  that  the  commissioners  of  highways  present  a  peti- 
tion setting  forth  certain  prescribed  facts,  which  are  all  alike  essential  to 
the  right.  When  all  the  prescribed  facts  are  made  to  appeal*  by  tlie  peti- 
tion the  supervisors  must  act,  but  until  this  is  done  they  are  not  bound 
or  empowered  to  apply  county  funds  to  such  use. 

Mandamns. — Appeal  from  the  Circuit  Court  of  Moultrie  County;  the 
Hon.  Edward  P.  Vail,  Judge,  presiding.  Heard  in  this  court  at  the 
Miy  term,  1896.  Reversed  and  remanded.  Opinion  filed  December  19, 
1896. 

J.  Meeker,  State's  attorney,  and  R.  M.  Peadro,  attor- 
neys for  appellant. 

"W.  G.  Cochran  and  W.  P.  Guthrie,  attorneys  for  ap- 
pellees. 

Mr.  Justice  Pleasants  delivered  the  opinion  op  the 
Court. 

This  was  a  petition  by  the  commissioners  for  a  writ  of 
mandamus  to  compel  the  board  of  supervisors  to  make  ap- 
propriations in  aid  of  the  construction  of  two  bridfl:os  over 
streams  in  their  township  and  in  the  line  of  a  public  high- 
way, to  the  amount  of  $1,250,  being  one-half  of  the  esti- 
mated cost  of  said  bridges. 

To  the  petition  is  attached  and  made  part  thereof  what 
it  alleges  to  be  a  copy  of  the  petition  presented  by  them  to 
the  board  of  supervisors  for  the  aid  sought.  On  demurrer 
thereto  sustained  it  was  amended  in  some  particulars,  but 
as  amended  did  not  include  a  copy  of  the  petition  to  the 
board  or  otherwise  show  its  contents.  In  respect  to  that 
petition  it  avers  only  that  on  September  11,  1895,  they  did 
^  present  to  the  board  of  supervisors  of  said  county,  then  in 
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regular  session,  a  petition  in  pursuance  with  law  asking 
said  board  of  supervisors  to  make  an  appropriation  to  the 
amount  of  $1,250,  one-half  of  the  amount  necessary  to  build 
said  bridges;  that  said  supervisors  then  and  there  refused,- ' 
etc. 

The  board  filed  an  answer  averring  that  no  petition  was 
ever  presented  to  them  by  the  commissioners,  by  which  it 
was  made  known,  or  to  appear,  that  the  levy  for  the  road 
and  bridge  tax  for  two  years  last  past  in  the  township  was 
in  each  year  for  the  fall  amount  of  forty  cents  on  the  $100, 
allowed  by  law  for  the  commissioners  to  raise,  the  major 
part  of  which  was  needed  for  ordinary  repairs  of  roads  and 
bridges;  and  that  no  knowledge,  information  or  evidence 
whatever,  other  than  that  shown  by  and  contained  in  the 
petition  that  was  presented,  which  they  are  ready  to  pro- 
duce in  court,  and  a  copy  of  which  is  attached  as  an  exhibit 
to  the  answer  and  made  part  thereof — was  made  manifest, 
given  or  produced  by  the  said  commissioners  to  said  super- 
visors. 

The  copy  so  attached  is  a  duplicate  of  the  alleged  copy 
attached  to  the  original  petition  herein. 

On  motion  of  petitioners  the  court  ordered  that  the  answer 
be  stricken  from  the  files,  to  which  order  respondents  ex- 
cepted, and  making  no  further  or  other  answer,  judgment 
was  rendered  against  them  and  the  writ  awarded  as  prayed; 
and  having  excepted  to  it  also  they  took  this  appeal. 

How  the  aid  here  sought  may  be  obtained  is  specifically 
prescribed  by  the  statute  (R.  S.,  Ch.  121,  Sec.  19),  and  hence 
there  is  no  other  way.  It  is  by  petition  of  the  commis- 
sioners presented  to  the  supervisors,  if  in  session,  or  their 
chairman  if  not,  setting  forth  certain  prescribed  facts  which 
would  show  that  the  township  needs  and  deserves  it.  They 
are  all  alike  essential  to  the  right.  The  legislature  has  not 
classified  them  according  to  any  supposed  relative  impor- 
tance. If  any  one  may  be  omitted  so  may  any  other.  When 
all  are  made  to  appear  by  the  petition  the  supervisors 
must  act — make  the  appropriation,  or  refuse  at  the  peril  of 
coercion  by  mandamus.    £ut  until  so  made  to  appear,  we 
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apprehend  they  are  not  bound  nor  empowered  to  apply 
count}^  funds  to  such  use. 

Anionn^  these  facts  is  "  that  the  lew  of  the  road  and 
bridge  tax  for  tlie  two  years  last  past  in  the  town  was  in 
each  year  for  the  full  amount  of  forty  cents  on  each  one 
hundred  dollars  allowed  by  law  for  the  commissioners  to 
raise,"  the  plain  purpose  of  which  was  to  show  that  the 
town  was  not  in  fault  for  its  need  of  the  aid  asked. 

This  was  not  alleged,  nor  even  inferentially  shown  in  the 
petition  presented  to  the  supervisors,  as  certainly  appeared 
by  the  copy  exhibited  with  the  original  petition  herein. 
Its  omission  was  one  of  the  stated  causes  for  the  demurrer 
sustained  thereto.  The  amended  petition — which  was  rather 
a  substitute — ^sought  to  evade  this  objection  arising  on  the 
face  of  the  original,  by  leaving  oflF  the  copy  so  exhibited,  and 
making  the  omitted  allegation  for  the  first  time  in  the 
amended  petition  to  the  court.  This  was  a  confession  of 
the  defect  in  the  original  and  of  its  materiality.  But  since 
it  did  not  affirmatively  appear  in  it  as  amended,  the  respond- 
ents were  required  to  answer  or  plead. 

Their  answer  denied  that  the  petition  to  the  supervisors 
in  any  manner  showed  the  road  and  bridge  tax  for  two  years 
then  last  past  in  the  town  was  in  each  forty  cents  on  each 
$100,  or  that  they  had  any  knowledge,  information  or  evi- 
dence in  relation  to  it  other  than  was  contained  in  or  given 
by  the  petition,  making  profert  of  the  one  they  did  present 
and  attaching  a  copy  thereof,  which  was  a  duplicate  of  the 
one  attached  to  the  original  petition  herein. 

It  is  contended  for  the  commissioners  that  with  the  aver- 
ment in  the  amended  petition  herein  a  case  was  made  which 
entitled  them  to  the  aid  sought.  But  whether  so  or  not,  is  not 
the  question  here.  As  an  original  application  to  the  court, 
if  the  court  could  entertain  it  as  such,  it  might  be  sufScient. 
But  the  court  had  no  power  to  grant  it.  The  board  of  super- 
visors alone  could  make  the  appropriation.  The  court  could 
compel  them  to  make  it  if  they  refused  to  do  so  upon  a 
proper  showing  and  request  to  them.  So  that  the  question 
here  is  whether  the  petition  to  the  court  showed  a  proper 
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case  and  request  first  made  to  the  supervisors.  If  not,  they 
are  not  in  default  as  to  any  duty  in  the  prenaises,  and  there- 
fore not  liable  to  a  mandamus. 

The  answer  averred  that  the  case  so  made  to  the  board 
was  not  such,  and  clearly  stated  wherein  it  was  claimed  to 
be  insufficient.  "We  think  it  was  a  good  answer;  but  if  not, 
having  been  filed  regularly,  and  being  in  no  sense  scandalous 
or  offensive  to  decency,  upon  what  legal  ground  or  idea  it 
was  stricken  from  the  files  without  opportunity  given  either 
to  defend  or  to  amend  it,  we  are  at  a  loss  to  understand. 
For  the  error  in  so  doing  the  judgment  will  be  reversed  and 
the  cause  remanded. 


Illinois   Central  Railroad  Company  t.  James  F.  Leg- 

gett. 

1.  WmnESSEB— Employes— Credibility  of. — In  the  absence  of  all 
proof  of  bias  or  prejudice  resulting  from  their  employment,  an  instruc- 
tion to  the  effect  that  if  the  jury  believe,  from  the  evidence,  that  any 
employe  has  testified  under  a  fear  of  losing  his  employment,  or  a  de- 
sire to  avoid  censure,  or  a  fear  of  offending,  or  a  desire  to  please  liis 
employer,  they  may  take  such  circumstances  into  consideration  in 
weighing  the  evidence,  is  erroneous. 

Trespass  on  the  Case,  for  killing  a  horse.  Appeal  from  the  County 
Caurt  of  DeWitt  County;  the  Hon.  Oeorob  K.  Ingham,  Judge,  pre- 
siding. Heard  in  this  court  at  the  May  term,  1896.  Reversed  and 
remanded.    Opinion  filed  December  19,  1896. 

Williams  &  Capen  and  Feed  Ball,  attorneys  for  appel- 
lant. 

Chas.  R.  Adaib,  attorney  for  appellee. 

Mr.  Justice  Pleasants  delivered  the  opinion  of  the 
Court. 

Case,  against  appellant,  for  loss  of  a  horse  alleged  to  have 
gotten,  on  its  right  of  way  through  an  insufficient  fence  and 
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to  have  been  killed  by  its  train.  Verdict  for  plaintiff  for  $90 
damages  and  $25  for  attorney's  fees.  Motion  for  a  new  trial 
overruled,  judgment  on  verdict  and  appeal  by  defendant. 

The  line  of  the  track  was  north  and  seuth.  Two  pasture 
lots,  next  west,  were  divided  by  a  poor  fence,  in  which  was 
a  gate  often  left  open  by  trespassers  and  found  open  on  the 
morning  of  the  accident.  There  was  a  wire  fence  on  the 
west  side  of  the  south  pasture,  in  which  the  horse  was  kept, 
that  appellant  claimed  was  good  and  sufficient.  That  on  the 
same  side  of  the  north  pasture  was  of  posts  and  boards, 
which  appellee  claimed  was  by  no  means  sufficient.  Neither 
of  these  claims,  however,  was  conceded.  The  principal  dis- 
pute was  whether  the  horse  escaped  through  the  board  fence 
as  claimed  by  appellee,  or  through  the  wire  fence,  as 
claimed  by  appellant;  and  upon  all,  as  well  as  that  of  negli- 
gence or  due  care  on  the  part  of  appellant  with  reference 
to  the  fences,  the  evidence  was  more  or  less  conflicting. 

The  court  gave,  among  others,  the  following  instruction  : 
"  If  the  jury  believe  from  the  evidence  that  any  witness  has 
testified  under  a  fear  of  losing  his  employment,  or  a  desire 
to  avoid  censure,  or  a  fear  of  offending,  or  a  desire  to  please 
his  employer,  then  such  fact  may  be  taken  into  account  by 
the  jury  in  determining  the  degree  of  weight  which  ought 
to  be  given  to  the  testimony  of  such  witness.  And  in  such 
case  the  jury  have  a  right  to  judge  of  the  effect,  if  any, 
likely  to  be  produced  upon  the  human  mind  by  such  feelings 
or  motives,  and  how  far  such  feelings  or  motives  on  the 
part  of  a  witness  may  tend  to  warp  his  judgment  or  per- 
vert the  truth.  And  the  jury,  after  applying  their  own 
knowledge  of  human  nature  and  of  the  philosophy  of  the 
human  mind  to  the  investigation  of  the  subject,  are  to  judge 
of  the  weight  which  ought  to  be  given  to  the  testimony  of 
such  witness,  taking  the  same  in  connection  with  all  other 
evidence  in  the  case." 

Here  is  singled  out  a  particular  relation — that  of  employe 
as  affecting  the  credit  of  a  witness — which,  in  this  case, 
applies  only  to  those  called  forapi)ellant,  while  the  evidence 
shows  another  on  the  other  side — that  of  parent — which  is 
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not  noticed.  Were  the  jury  to  infer,  from  its  omission,  that 
the  law  recoo:niz3s  some  natural  tendencv  to  bias  in  an 
employe  but  none  whatever  in  a  father? 

The  main  objection  to  the  instruction,  however,  is  the 
entire  lack  of  evidence  that  any  employe  did  testify  under 
any  of  the  fears  or  desires  indicated  in  it.  The  fact  that 
they  were  employes  was  not,  of  itself,  such  evidence.  C, 
R.  I.  &  P.  R.  R.  Co.  V.  Givens,  IS  App.  408.  That  fact  was 
not  stated  hypothetically,  but  assumed,  and  properly  so, 
because  it  was  admitted.  The  court  did  not  say  or  mean 
"  if  you  Lelieve  "  that  fact  you  may  consider  it  as  tending 
to  prove  they  so  testified,  for  there  was  no  ''if"  about  it; 
but  "  if  you  believe  from  the  evidence,"  as  though  there 
was  some  such  "  evidence,"  which  the  jury  might  or  might 
not  "believe."  There  was  none.  The  instruction  was, 
therefore,  erroneous,  and  affecting  alike,  as  it  did,  nearly  all 
of  appellant's  witnesses,  materiallj'^  haimful.  SeeC.  &  N, 
W.  Ry.  Co.  V.  Stube,  15  App.  39;  St.  L.,  A.  &  T.  H.  Ry.  Co. 
V.  Higgins,  20  Id.  639.  For  that  error  the  judgment  will 
be  reversed  and  the  cause  remanded.  Some  others  are  com- 
plained of,  but  as  they  are  not  likely  to  be  repeated  on 
another  trial,  need  not  be  here  particularly  noticed.  Re- 
versed and  remanded. 


Carlisle  Shoe  Co.,  Impleaded,  etc.,  v.  Harry  T.  Bailey, 

Coroner,  etc.,  for  Use  of,  etc. 

I.  Bonds — Execution  of,  by  Agent — Descriptio  Peraonae. — A  person 
si^ed  a  replevin  bond  in  his  individual  capacity;  in  the  body  of  the  bond 
his  name  appeared  as  *'  agent  for  and  acting  on  behalf  of  the  Carlisle 
Shoe  Company  (incorporated)  as  principal;"  in  an  action  on  the  bond  by 
the  defendant  in  the  replevin  suit,  it  wa8  held  that  the  bond  was  not 
th&  obligation  of  the  Shoe  Company,  but  that  of  the  person  signing  it, 
and  that  the  words  **  agent  for  and  acting  on  behalf  of  the  Carlisle  Shoe 
Company  "  were  a  deseriptio  personae  and  surplusage. 

Debt,  on  a  replevin  bond.  Appeal  from  the  Circuit  Court  of  Tazewell 
County;  the  Hon.  Nathaniel  W.  Qreen,  Judge,  presiding.    Heard  in 
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thifl  court  at  the  May  term,  1896.    Reversed  and  remanded.    Opinion 
filed  December  19,  1896. 

Wm.  S.  Kellogg,  attorney  for  appellant. 
T.  N.  Gbekn,  attorney  for  appellee. 

Mr.  Justice  PleasAlNts  delivered  the  opinion  op  the 
Court. 

Debt  on  a  replevin  bond  taken  by  the  coroner,  against 
the  shoe  company  (incorporated)  and  the  Farmers  National 
Bank  of  Pekin,  alleging  breaches  by  the  company  in  failing 
to  prosecute  its  suit  with  effect,  and  to  make  return  of  the 
property  replevied.  Among  others,  were  filed  pleas  of  non 
eHtfactam^  nul  tiel  record^  and  that  the  replevin  suit  was 
dismissed  by  the  plaintiff  therein  without  a  trial  or  any 
determination  of  the  merits,  and  that  the  goods  replevied 
were  the  property  of  said  plaintiflf.  The  verdict  was  for 
the  plaintiff  in  this  action  for  $1,609.60  debt,  and  $596.31 
damages.  A  new  trial  was  denied,  and  judgment  rendered 
upon  the  verdict.     Defendant,  the  shoe  company,  appealed. 

The  bond  was  declared  on  as  the  writing  obligatory  of 
the  defendants,  and  the  one  offered  in  evidence  was  as 
follows: 

"  Know  all  men  by  these  presents,  that  we,  N.  C.  Brouer, 
agent  for  and  acting  on  behalf  of  Carlisle  Shoe  Company 
(incorporated),  as  principal,  and  Farmers  National  Bank,  of 
P^kin,  Illinois,  a  corporation,  as  surety,  are  firmly  bound 
unto  Harry  V.  Bailey,  coroner  of  Tazewell  county,  in  the 
State  of  Illinois,  and  to  his  successors  in  office,  executors, 
administrators  and  assigns,  in  the  penal  sum  of  $1,609.61, 
lawful  money  of  the  United  States;  for  the  payment  of 
which  sum  we  do  hereby  jointly  and  severally  bind  our- 
selves, our  heirs,  executors  and  administrators."  Then  fol- 
lows a  recital  of  the  institution  of  a  replevin  suit  by  the 
shoe  company  against  the  sheriff  of  Tazewell  county  for 
the  recovery  of  the  goods  described,  and  the  conditions  of 
the  obligation,  all  in  the  usual  form;  and  its  conclusion  is 
as  follows : 
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"  Witness  our  bands  and  seals,  this  fifteenth  day  of  Sep- 
tember, A.  D.  1 894. 

Signed,  sealed  and  delivered  in  the  presence  of 

N.  C.  Brouer,  [l.  8.] 

Farmers  National  Bank,  [l.  s.] 

By  C.  H.  Turner,  Cashier." 

It  was  objected  to  as  variant  from  the  one  declared  on, 
and  not  the  bond  of  the  shoe  company;  but  the  objection 
was  overruled,  and  the  instrument  admitted  and  read  to 
the  jury;  to  which  ruling  exception  was  taken. 

The  goods  in  controversy  having  been  sold  and  delivered 
by  the  company  to  Wm.  H.  Stetson,  were  seized  by  the 
sheriff  as  the  property  of  Stetson,  under  an  execution 
against  him  in  favor  of  Selz,  Schwab  &  Co.,  and  replevied 
by  the  vendor  on  a  claim  of  fraud  on  the  part  of  his  vendee 
in  the  purchase.  The  mass  of  the  evidence  offered  and 
instructions  asked  on  the  trial  had  reference  to  the  alleged 
fraud.  In  view  of  further  proceedings,  we  deem  it  unnec- 
essary, if  not  improper,  to  say  more  than  that  we  perceive 
no  material  error  of  the  court  on  that  branch  of  the  case. 

But  we  hold  that  the  bond  offered  should  not  have  been 
admitted  over  the  objection  interposed.  It  did  not  on  its 
face  purport  to  be  the  bond  of  appellant,  but  of  "  some  one 
else  on  its  behalf,"  as  was  expressly  authorized  by  the 
statute.  Eev.  Stat.,  Ch.  119,  Sec.  10.  N.  C.  Brouer  was, 
in  its  body,  declared  to  be  the  principal  obligor,  and  exe- 
cuted it  not  in  a  representeitive  character,  but  in  his  own 
name,  as  on  his  own  responsibility.  Doubtless  he  was,  in 
fact,  the  agent  of  the  company  to  look  after  its  claim  for  it, 
but  it  would  not  follow  from  that,  nor  was  it  otherwise 
shown,  that  he  was  authorized  or  undertook  to  bind  it  by 
an  instrument  under  seal.  Had  he  attempted  or  intended 
so  to  do,  he  should,  and  presumably  would,  have  signed  it 
in  the  name  of  the  company,  as  Turner  signed  that  of  the 
bank.  The  words  "  agent  for  and  acting  on  behalf  of  Car- 
lisle Shoe  Company,"  were  a  descriptio  personcB^  and  sur- 
plusage.   Powers  V.  Briggs,  79  111.  493,  and  oases  cited. 

Nor  is  appellant  bound  by  ratification  of  Brouer's  act, 
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though  it  may  have  received  the  benefit  of  it,  because  it 
was  not  done  in  the  name  of  appellant,  but  in  his  own. 
Mr.  Turner,  called  as  a  witness  for  appellee,  testified  that 
he  also  signed  it  "  for  and  on  behalf  of  the  Carlisle  Shoe 
Company,  but  it  would  not  be  claimed  that  the  company  is 
liable  to  appellee  on  that  act  of  the  bank,  by  ratification 
of  it. 

Nor  can  it  be  urged  that  this  view  would  work  any 
injury  to  appellee  or  the  party  for  whose  use  this  action 
was  brought.  Such  a  position  assumes,  without  proof,  that 
Brouer's  bond  is  not  as  good  security  as  would  be  that  of 
the  shoe  company.  And  if  it  is  not,  the  company  is  in  no 
way  responsible  for  the  fact.  Appellee  took  Brouer's  bond, 
and  must  look  to  him  for  satisfaction,  so  far  as  the  bond  is 
concerned. 

For  error  in  admitting  the  bond  in  evidence  against 
api^ellant,  the  judgment  will  be  reversed  and  the  cause 
remanded. 


J.  M.  Tinsley  v.  J.  A.  and  A.  B.  Scott. 

1.  Brokers —  Hlien  Entitled  to  Comminsions  on  a  Sale  of  Property. — 
Of  several  brokers,  under  employment  at  the  same  time,  the  one  who 
first  produces  a  customer  is  entitled  to  the  commission.  But  the  party 
presented  must  be  a  customer  or  client  of  his  own,  and  not  one  sustain- 
ing that  relation  to  another  broker  under  like  employment.  And  a 
prospective  customer  does  not  continue  to  sustain  that  relation  after 
the  negotiations  are  expressly  broken  off,  or  the  matter  of  the  purchase 
has  ceased  to  be  held  under  consideration  by  him. 

Transcript,  from  a  justice  of  the  peace.  Appeal  from  the  County 
Court  of  Champaign  County;  the  Hon.  Calvin  C.  Staley,  Judge,  pre- 
siding. Heard  in  this  court  at  the  May  term,  1896.  Reversed  and  re- 
manded.   Opinion  filed  December  19, 1896. 

GuLioK  &  GuLicK  and  J.  L,  Ray,  attorneys  for  appellant. 
Wolfe  &  Savage,  attorneys  for  appellees. 
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Mb.  Justice  Pleasants  delivered  the  opinion  of  the 
Court. 

Appellees  brought  this  action  before  a  justice  of  the 
peace  to  recover  commissions,  as  real  estate  brokers,  on  the 
sale  of  appellant's  farm.  On  appeal  to  the  County  Court 
there  was  a  trial  by  jury,  a  verdict  for  plaintiff,  a  motion 
for  a  new  trial  denied  and  judgment  on  the  verdict  for  $80 
and  costs,  to  reverse  which  this  appeal  is  prosecuted. 

Early  in  June,  1895,  appellant,  then  a  practicing  physi- 
cian in  Champaign,  who  a  few  months  afterward  removed 
to  Canton,  Mississippi,  called  at  appellee's  office  and  placed 
in  their  hands  for  sale  his  farm  of  eighty  acres  near  Bond- 
ville.  The  price  given  was  $85  per  acre  with,  or  $80  with- 
out, his  share  of  the  crop,  and  the  commission  to  be  paid 
was  one  dollar  per  acre.  Within  a  few  days  thereafter  Mr. 
William  Birch,  who  was  looking  for  a  farm,  called  to  see 
what  they  had  for  sale.  They  showed  him  their  list,  gave 
him  some  description  and  the  price  of  appellant's  land,  tel- 
ephoned to  appellant  to  call,  and  introduced  Mr.  Birch  as  a 
gentleman  who  wanted  to  talk  with  him  about  buying  it. 
Immediately  after  their  conversation,  appellee  A.  R.  Scott 
rode  out  to  appellant's  farm  with  Birch,  who,  upon  such 
examination  as  he  then  made,  said  he  would  not  take  it  at 
the  price  given.  Scott  then  drove  with  him  a  mile  south 
and  showed  him  another  farm,  known  as  the  widow  Dale 
farm,  which  he  purchased  three  days  thereafter.  Scott  tes- 
tified :  "  I  saw  Tinsley  that  evening  (the  evening  of  the  day 
he  took  Birch  to  see  his  farm)  and  told  him  that  Birch 
would  not  take  the  farm  at  that  price.  I  did  not  afterward 
make  any  effort  to  consummate  the  sale  between  Tinsley 
and  Birch;  I  did  not  try  to  get  Tinsley  to  take  less,  or 
induce  Birch  to  come  to  Tinsley's  terms;  I  did  not  sell 
Tinsley's  land  to  Birch  or  any  one  else."  His  brother  and 
co-appellee  testified  to  the  same  effect,  and  neither  intimated 
that  they  ever  made  any  further  effort  to  sell  it  to  any- 
body, or  knew  of  any  person  who  proposed  or  wished  to 
purchase  it  on  any  terms,  until  it  was  sold.  About  the  mid- 
dle of  July,  Birch  met  appellant  for  the  first  time  since  the 
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meeting  in  appellee's  office,  and  after  telling  him  that  he 
had  bought  a  farm  near  his,  said  he  would  like  to  rent 
appellant's,  who  replied  that  he  didn't  care  to  change  ten- 
ants, but  would  sell  the  land  to  him.  Birch  did  not  inti- 
mate that  he  would  like  to  purchase  it. 

Some  time  in  the  fall,  for  reasons  not  shown,  Birch  sold 
his  widow  Dale  farm  through  J.  B.  McKee,  another  broker 
in  Champaign,  to  whom  and  two  others  appellant  had  given 
his  farm  for  sale  and  so  informed  appellees  when  he  gave  it 
to  them.  When  Birch  went  to  his  office  to  execute  the  deed 
McKee  asked  him  why  he  didn't  buy  the  Tinsley  farm,  to 
which  he  answered  that  he  wouldn't  give  as  much  as  was 
asked  for  it.  Then  McKee  told  him  he  thought  it  could  be 
bought  for  less  than  $80,  and  asked  him  to  make  an  offer; 
which  he  finally  did,  of  $76  per  acre,  with  payment  in  part 
by  a  mortgage  note  of  $2,500  of  another  party.  This  oflfer, 
when  reported  to  Tinsley,  was  at  first  refused,  but  McKee  got 
the  parties  together,  and  after  some  time  it  was  accepted  and 
the  sale  made  accordingly.  Tinsley  paid  McKee  his  com- 
mission. Shortly  after  the  sale  appellees  learned  that  it  had 
been  made,  and  for  less  than  the  price  given  them.  A.  J. 
Scott  says  that  on  his  return  from  a  trip  in  Iowa,  about  the 
last  of  October  or  first  of  November,  he  met  appellant  on 
the  street  and  was  told  by  him  that  he  hjid  sold  it.  He  did 
not  then  tell  appellant  that  his  firm  would  claim  a  commis- 
sion, nor  does  it  appear  that  any  such  claim  was  made  be- 
fore the  suit  was  brought.  He  was  asked  if  he  ever  made 
any  until  appellant  was  about  to  take  the  train  for  Missis- 
sippi, but  the  question  was  objected  to  by  plaintiffs  and  ex- 
cluded by  the  court;  to  which  exception  was  taken.  His 
testimony  in  the  case  was  in  form  of  a  deposition  from 
that  State. 

There  is  no  dispute  of  the  facts  above  stated.  If  they 
comprise  all  that  were  material,  our  opinion  would  be  that 
the  verdict  was  against  the  law  and  the  evidence. 

Counsel  for  appellees,  however,  while  conceding  these  to 
be  as  here  stated,  claim  that  there  was  one  other  fact,  not 
embraced  in  the  foregoing  statement,  which  was  disputed, 


Third  District — May  Term,  1896.         355 

Tinsley  v.  Scott 

but  rightly  found  for  the  plaintiflfs  and  established  their 
right  to  recover.  The  fact  was  what  is  called  the  special 
contract  between  the  parties.  Appellant  testified  that  he 
told  appellees  he  had  put  the  land  in  the  hands  of  other 
real  estate  agents  for  sale,  and  further  that  '^  the  man  who 
sells  it  first  gets  the  commission."  Appellees,  admitting 
that  he  told  them  other  agents  had  it  also,  deny  that  he 
used  the  language  quoted,  and  each  testified  that  J.  A. 
Scott  said  to  appellant  "  we  want  to  understand  this;  if  we 
sell  the  land,  or  any  other  real  estate  agent  sells  it  to  our 
customer  or  the  man  we  furnish,  or  if  you  sell  it  to  him  at  a 
less  price  than  that  you  have  given  to  us,  then  we  are  to 
have  our  commission,"  and  that  appellant  answered  '*  all 
right."  It  is  insisted  that  two  of  these  three  conditions 
actually  happened;  that  another  agent  sold  it  to  their  cus- 
tomer or  the  man  they  furnished,  and  that  appellant  made 
the  sale  to  him  at  a  less  price  than  that  he  had  given  to 
them. 

We  are  unable  to  see  that  appellee's  statement,  if  correct, 
shows  a  special  contract,  or  adds  to  the  conceded  facts  any- 
thing in  the  slightest  degree  material.  Nor  do  we  see  in  it 
anything  at  all  inconsistent  with  that  of  appellant.  Prop- 
erly understood,  they  are  both  alike  superfluous.  Neither 
goes  at  all  beyond  the  law  in  its  application  to  the  simple 
case  of  placing  6ne's  land  in  the  hands  of  a  broker  for  sale 
at  a  price  and  for  a  commission  stated,  with  notice  that  he 
has  it  in  the  hands  of  other  brokers  also  on  the  same 
terms. 

A  broker  so  employed,  though  not  thereby  authorized  to 
execute  a  deed  or  receive  the  price,  does  "  sell  "  the  land,  in 
the  sense  of  such  employment,  when  he  produces  a  party 
able,  willing  and  ready  to  take  it  on  the  terms  given,  if  no 
other  such  purchaser  has  been  previously  produced.  Of 
several  independent  brokers  under  such  employment  at  the 
same  time,  the  one  who  first  so  sells  is  entitled  to  the  com- 
mission- No  express  contract  to  that  effect  is  required  to 
give  him  that  right.  But  to  be  a  producer,  the  party  pre- 
sented must  be  a  client  or  customer  of  his  own,  and  not  one 
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then  sustaining  that  relation  to  another  broker  under  like 
employment.  If  he  was  first  in  negotiation  with  such  other 
he  continues  to  sustain  that  relation  to  him  until  it  is 
expressly  broken  oflf  or  the  matter  of  the  purchase  has 
ceased  to  be  held  by  him  under  consideration.  The  em- 
ployer, with  notice  of  the  pendency  of  such  negotiation, 
can  not  escape  liability  to  the  broker  for  his  commission  by 
selling  to  his  customer  through  another,  even,  though  ho 
first  discharges  the  former,  if  he  does  so  without  giving  him 
a  reasonable  time  to  effect  a  sale.  Day  v.  Porter  et  al.,  60 
111.  App.  386,  affirmed  in  161  111.  235.  Jfor,  for  the  same 
reason — that  it  would  be  bad  faith  towards  the  broker — 
could  he  so  escape  by  making  such  sale  himself,  especially 
if  he  sold  for  a  price  less  than  that  given  to  the  broker. 

Was  Birch  a  customer  or  client  of  appellees  with  refer- 
ence to  the  purchase  of  appellant's  farm  when  McKee  sug- 
gested it  to  him  ?  If  not,  they  have  no  right  to  the 
commission  claimed,  under  the  law  or  the  special  contract. 
In  the  case  above  cited  both  the  courts  held  the  controllintr 
question  to  be  whether,  when  the  second  broker  intervened 
the  purchaser  "  still  held  under  consideration  "  the  subject 
of  the  purchase  proposed  by  the  first;  and  so  it  is  here. 

Upon  that  question  the  evidence  was  wholly  and  clearly 
against  the  appellees.  The  only  terms  they  ever  offered  or 
suggested  to  Birch  were  absolutely  and  promptly  refused — 
immediately  upon  a  half  hour's  view  of  the  land.  He  made 
no  offer  on  his  part,  nor  was  he  asked  to  do  so  or  to  con- 
sider the  matter  further.  All  occasion  for  it  was  effectually 
removed  by  his  purchase  of  the  Dale  farm  within  three 
days.  His  refusal  was  promptly  reported  by  appellees  \o 
appellant,  who  treated  it  as  final.  They  so  understood  it 
and  therefore  made  no  further  effort  with  either  party  tp 
bring  about  a  sale.  The  inference  from  the  facts  stated  is 
that  they  as  brokers  sold  the  Dale  farm  to  Birch.  They 
knew  it  was  for  sale  or  they  would  not  have  taken  him 
directly  from  appellant  to  look  at  it.  Probably  it  also  was 
on  their  list  and  they  got  a  commission  for  its  sale.  Appel- 
lant was  informed  of  it  within  Ave  or  six  weeks.    He  had 
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no  knowledge  of  any  pending  negotiations  between  appellees 
and  any  other  prospective  purchaser,  for  there  were  none; 
and  therefore  the  question  of  a  reasonable  time  for  conclud- 
ing any  such  negotiations  could  not  arise.  After  three 
months  from  the  time  Birch  ceased  to  be  their  customer, 
McKee,  upon  new,  unexpected  and  materially  different  con- 
ditions, brought  about  the  sale  to  him  and  received  from 
appellant  his  commission  therefor. 

The  verdict  was  manifestly  against  the  evidence,  and 
should  have  been  set  aside.  For  error  in  refusing  to  do  so, 
to  say  nothing  of  others,  the  judgment  will  be  reversed 
and  remanded. 


George  H.  Henderson^  Adm'r,  t.  Jacob  E.  Treadway. 

1.  Witnesses  —  When  Incompetent  as  to  Transactions  with  a 
Deceased  Person, — An  alleged  creditor  of  a  deceased  person,  who  has 
baen  appointed  administrator  of  such  person,  under  the  statute  author- 
izing the  appointment  of  creditors  under  certain  circumstances,  is  not 
competent  to  testify  as  to  transactions  between  himself  and  tlie  deceased 
in  a  proceeding  for  his  removal  commenced  by  an  heir. 

2.  Statute  of  Frauds— itecowery /or  Property  Delivered  Under  an 
Agreement  Within — The  Rule  Stated. — When  a  party  to  an  agreement 
which  is  within  the  statute  of  frauds  pays  money,  delivers  property  or 
renders  services  to  the  other,  in  performance  of  it  and  before  notice  of 
its  repudiation  by  the  other,  the  latter  is  liable,  upon  an  implied  prom- 
ise for  the  money  so  had  and  received,  on  a  quantum  meruit  or  valebant, 
for  the  services  or  for  the  value  of  the  property,  if  it  has  been  con- 
verted or  put  out  of  the  power  of  the  party  to  return. 

8.  Same — Recovery  for  Property  Delivered  Under  an  Agreement 
Within — The  Rule  Applied. — A  had  grass  land  rented  of  B,  and  asked 
B  to  give  him  permission  to  use  the  crop  of  grass  for  the  current  year 
after  the  expiration  of  his  term,  whereupon  B  offered  to  do  so  provided 
A  would  rent  the  land  for  another  year,  to  commence  at  the  expiration 
of  the  first  year,  and  to  this  A  agreed,  but  no  lease  was  signed.  Under 
this  agreement,  A  left  part  of  the  grass  grown  during  his  first  year  on 
the  land,  and,  after  the  commencement  of  the  second  year,  B  refused 
to  allow  him  to  use  the  grass  and  repudiated  the  contract.  Held,  that, 
although  the  agreement  was  voidable  under  the  statute  of  frauds,  that 
B  was  liable  for  the  value  of  the  grass  left  on  the  land,  under  its  pro- 
visions. 
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Petition  in  Probate, — Appeal  from  the  Circuit  Court  of  Cass  County: 
the  Hon.  Cyrus  Epler,  Judge,  presiding.  Heard  in  this  court  at  the 
May  term,  1896.  Reversed  and  remanded.  Opinion  filed  December  19, 
1896. 

R.  W.  Mills,  attorney  for  appellant. 

Morrison  &  Worthington,  attorneys  for  appellee. 

Mr.  Justice  Pleasants  delivered  the  opinion  of  the 
Court. 

Appellee  filed  a  petition  in  the  County  Court  for  the  re- 
moval of  appellant  from  the  office  of  administrator  of  the 
estate  of  James  McHenry.  It  set  forth  that  McHenry  died 
May  20,  1895,  seized  of  a  large  quantity  of  real  estate,  and 
possessed  of  notes  and  bank  deposits  amounting  to  $2o,00() 
or  more;  that  his  sisters  and  their  child i*en,  all  adults  and 
under  no  disability,  were  his  only  heirs;  that  more  than 
sixty  days  after  his  death,  appellant,  upon  a  claim  that  he 
was  a  creditor  of  the  estate  to  the  amount  of  $250,  applied 
for  and  obtained  letters  of  administration,  and  that  said 
claim  had  no  validity  in  law  or  equity  and  was  a  fraud  upon 
the  court. 

Appellant's  answer  denied  all  the  charges  of  fraud,  and 
asserted  the  validity  of  his  claim  as  a  creditor  of  the  estate, 
upon  an  alleged  state  of  facts  in  substance  as  follows  : 

In  the  spring  of  1891,  he  rented  from  McHenry  a  110 
acre  blue  grass  pasture  for  the  season  ending  December  1st 
following,  at  $400,  and  placed  his  cattle  thereon  near  the 
last  of  May.  About  the  8th  of  August,  thestream  on  which 
he  depended  for  water  having  gone  dry,  he  took  them  oif 
and  thereafter  during  the  term  had  none  on.  One  Brown 
had  rented  from  McHenry  for  the  same  term  another  past- 
ure, of  twenty -eight  acres,  just  across  the  road  from  appel- 
lant's, but  that  also  having  become  dry,  took  off  his  stock 
about  the  same  time,  and  appellant  bought  from  him  the 
residue  of  his  term.  On  October  19th,  the  drought  still 
continuing,  he  went  with  his  hired  man,  Graves,  to  see 
McHenry,  and  told  him  that  he  had  bought  Brown's  grass, 
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and  on  account  of  the  drought  wanted  to  make  an  arrange- 
ment by  which  he  could  eat  oflf  the  grass  later  in  the  winter, 
after  December  1st,  or  in  the  spring,  and  that  if  he  couldn't 
make  it  he  would  secure  water  by  digging  and  put  on  cattle 
enough  to  eat  it  oflf  during  the  terra;  that  McHenry  then 
proposed  to  him  that  if  he  would  take  both  pastures  for  the 
next  term,  to  end  December  1,  1892,  at  the  prices  they  were 
.then  rented  for,  he  might  use  the  old  grass  after  December 
1st,  at  any  time  he  should  see  fit;  that  he  then  accepted  the 
proposition  and  agreed  to  take  both  the  pastures  accord- 
ingly; that  the  old  grass  on  them  was  worth  $250  in  April, 
1892;  that  when  the  agreement  was  so  made  he  had  six  or 
seven  hundred  steers,  and  but  for  that  agreement  could  and 
would  have  secured  water  and  put  on  stock  enough  to  eat 
oflf  the  old  grass  during  the  current  term,  but  relying  on^the 
agreement  chose  to  leave  it  unfed  until  April  1,  1892,  when 
he  put  his  cattle  on;  that  McHenry,  within  a  day  or  two 
thereafter,  turned  them  out,  and  although  appellant  was  able 
and  willing  to  pay  for  the  pastures  according  to  the  agree- 
ment, refused  to  let*  him  have  them  or  to  feed  the  old  grass, 
and  leased  them  to  another  party  who  went  on  and  occupied 
them. 

There  is  preserved  in  the  record  much  evidence  strongly 
tending  to  prove  the  substance  of  each  of  these  allegations. 
Indeed  it  can  hardly  be  claimed  that  any  is  denied  except 
one,  viz.,  that  appellant  had  no  stock  on  the  pasture  from 
August  8th,  when  he  took  them  oflf,  until  after  the  expira- 
tion of  the  current  term,  December  1,  1891.  Several  wit- 
nesses did  testify  that  they  saw  a  few  cattle  on  it  from  time 
to  time  until  snow  fell,  but  whose  they  did  not  know.  That, 
however,  was  immaterial  to  the  single  issue  on  trial,  which 
was  whether  appellant,  when  he  applied  for  and  obtained 
the  letters  of  administration,  was  a  creditor  of  the  intestate; 
and  the  testimony  of  these  witnesses  would  only  bear  upon 
the  amount  and  not  the  fact  of  indebtedness,  since  it  was 
shown  beyond  question  and  without  contradiction,  that  on 
April  1,  1892,  there  was  still  old  grass  on  the  pasture  of  the 
value  of  $200.    In  any  view  of  the  case  appellant  had  the 
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right  to  put  cattle  on  in  the  fall  of  1891.     llis  doing  so,  if 
he  did,  would  not  affect  his  claim  here  in  question. 

Some  slight  attempt  is  also  made  to  throw  doubt  upon 
the  allegation  that  appellant  told  the  deceased  on  Octo- 
ber 19th,  that  unless  he  could  arrange  for  the  right  to  eat 
off  the  old  grass  after  December  1st,  he  would  secure  water 
and  put  on  cattle  enough  to  do  it  that  fall.     That  also  is 
immaterial  if  the  aorreement  for  another  term  was  actuallv 
made;  and  counsel  admit  that  *'  the  evidence  shows  that 
Henderson  agreed  to  take  the  pasture  for  the  year  follow- 
ing December  1,  1891."     He  (!ould  not  ao^ree  without  the 
concurrence  of  McHenry,  and  that  agreement,  if  observed, 
would  have  entitled  him  to  put  his  stock  on  at  any  time 
during  that  term,  without  any  reason  previously  expresseil, 
or  any  further  consent  or  affirmative  act  of  his  lessor.     But 
McHenry  must  have  understood  that  he  took  them  off  in 
August  because  of  the  drought  and  made  the  agreement,  in 
part,  to  get  the  use  of  the  old  grass  remaining  uneaten, when 
he  could  do  so  to  advantage,  though  it  might  be  after  the 
expiration  of  the  current  term. 

Graves  was  the  only  person  present  beside  the  parties 
when  the  alleged  agreement  was  made.  He  testified  in  the 
matter  before  the  County  Court,  but  died  before  the  hear- 
ing de  novo  in  the  Circuit  Court.  His  testimony,  however, 
was  there  reproduced  through  the  county  judge,  Robert- 
son, cashier  of  the  bank  which  held  Mc Henry's  deposit,  who 
had  taken  an  active  interest  on  the  side  of  appellee,  and 
appellant  himself.  As  was  to  be  expected,  they  differed  in 
some  unimportant  points,  and  somevvhat  in  language  upon 
others,  but  according  to  the  recollection  of  each  Graves  did 
testify  that  appellant  told  McHenry  he  had  come  to  make 
arrangements  for  eating  off  the  old  grass  in  the  winter  or 
spring,  and  if  he  couldn't  do  it,  would  dig  for  water  and 
put  on  stock  enough  to  eat  it  before  December  1st;  that 
McHenry  said  if  he  would  take  both  pastures  for  the  year 
following  December  1st,  he  might  eat  it  at  any  time  he 
pleased,  so  that  he  didn't  injure  the  pasture,  and  appellant 
agreed  to  do  it;  and  also  that  he,  Graves,  had  the  care  of 
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appellant's  stock,  and  that  none  of  it  was  on  the  pasture 
after  August  8th  until  spring. 

Appellant  submitted  to  the  court  below  four  propositions, 
to  the  eflfect  that  upon  the  hypothesis  of  the  facts  sup])orted 
by  the  evidence,  and  which  we  think  were  therein  fully  and 
fairly  stated,  appellant  was  in  law  a  creditor  of  the  estate. 

Whether  the  court  found  the  facts  or  any  of  them  against 
appellant,  and  the  propositions  therefore  inapplicable,  or 
was  of  opinion  that  upon  the  facts  therein  hypothetically 
stated  the  law  was  not  as  asked  to  be  held,  we  are  not 
advised,  but  they  were  all  refused;  and  also,  as  consistency 
required,  others  which  relate  to  the  measure  of  the  damages 
for  which,  upon  the  facts  so  stated,  McHenry  was  claimed 
to  have  become  liable.  Exception  to  such  refusal  was 
taken. 

Error  is  also  assigned  upon  the  refusal  of  the  court  to 
admit  appellant  to  testify  to  his  conversation  with  Mc- 
Henry on  October  19th,  when  it  is  claimed  the  alleged 
agreement  was  made.  Here  the  adverse  part}'  was  pro- 
ceeding as  heir  of  the  intestate,  which  distinguishes  it  from 
the  case  cited.  I.  C.  R.  R.  Co.  v.  Reardon,  157  111.  72 
(378-9).  Appellant  was  not  within  either  of  the  exceptions 
made  by  the  statute  to  the  rule  of  the  common  law  which 
excluded  him.     The  ruling  was  therefore  proper. 

We  are  of  opinion,  however,  that  the  refusal  to  hold  the 
propositions  submitted  was  error.  It  is  to  be  inferred  that 
in  the  view  of  the  court  appellant  claimed  to  be  a  creditor 
for  damages  sustained  by  McHenry's  breach  of  the  agree- 
ment, and  that  such  breach,  if  any  there  was,  did  not  in 
law  make  him  such  because  the  agreement  was  within  the 
statute  of  frauds.  This  was  a  misapprehension  of  the  claim, 
which  was  not  for  a  breach  of  that  agreement,  but  of  a  dis- 
tinct promise  implied  by  the  law  from  several  circumstances, 
among  which  were  the  agreement  and  its  repudiation  by 
McHenry.  According  to  statements  by  text  writers  quoted^ 
supported  by  along  and  concurrent  line  of  decisions  cited 
in  the  brief  for  appellant,  it  seems  to  be  settled  that  where 
a  party  to  an  agreement  which  is  within  the  statute  of 
frauds  pays  money,  delivers  property  or  renders  services  to 
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the  other,  in  performance  of  it  and  before  notice  of  its  repu- 
diation by  the  other,  the  latter  is  liable  upon  an  implied 
promise  for  the  money  so  had  and  received  or  on  a  qtumttnn 
meruit  or  valebant  for  the  services  or  for  the  value  of  the 
projierty  if  it  has  been  converted  or  put  out  of  the  power 
of  the  party  to  return.  This  has  been  clearly  recognized 
and  upheld  in  Illinois.  Frazer  v.  Howe  et  al.,  106  111.  50"}, 
and  cases  there  cited.  Both  the  rule  and  its  justice  are  here 
fully  conceded  by  counsel,  but  it  is  contended  that  this  case 
is  not  within  it  because  the  property  in  question  was  not 
so  delivered  by  appellant  to  McHenry. 

On  the  19th  of  October,  1891,  that  proj)erty  confessedly 
belonged  to  appellant,  and  continued  so  to  be  until  Decem- 
ber 1st  under  his  lease;  and  if  the  statement  of  facts  as 
made  in  the  propositions  of  law  submitted  was  true,  was 
still  his  when  McHenry  without  previous  notice  to  him  of 
any  intention  to  disregard  the  agreement  of  October  19, 
1891,  in  April,  1392,  turned  his  stock  out,  leased  the  pasture 
lot,  at  an  advance  of  $40,  upon  the  rent  ap|)ellant  was  to 
pay,  to  another  party  and  put  him  in  possession.  For  that 
agreement  was  entirely  lawful  and  valid,  though  voidable. 
McHenry  was  enabled  to  get  and  did  get  possession  of  the 
old  grass  only  through  its  actual  and  intended  operation, 
for  otherwise  appellant  could  and  would  have  had  it  con- 
sumed b3'  his  stock  before  the  expiration  of  his  current 
term.  In  principle,  therefore,  his  act  was  the  same  as 
would  have  been  his  retention  of  so  much  money  paid  by 
appellant  in  advance  for  rent  under  the  agreement,  and 
made  him  liable  for  the  value  of  the  property  of  which 
appellant  was  thereby  deprived. 

Had  the  court  held  the  propositions  submitted  and  yet 
found  against  appellant  on  the  facts,  the  question  here 
would  be  whether  the  finding  was  warranted  by  the  evi- 
dence, but  as  we  are  not  advised  of  the  finding  on  the  evi- 
dence, as  to  the  facts,  it  is  whether  the  propositions  should 
have  been  refused,  as  they  were. 

We  are  of  opinion  that  they  should  not,  and  for  error  in 
refusing  them  the  judgment  or  order  will  be  reversed  and 
the  matter  remanded. 
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Illinois  Central  Railroad  Company  y.   Emma  Beebe, 

Adm'x^  etc. 

1.  Railroads— iln  Oitmer  of  Stock  Carried  with  Them  is  a  Pas- 
senger.— A  person  traveling  by  consent  of  a  railroad  company,  upon  a 
freight  train,  in  charge  of  stock  whicii  is  being  carried  for  him,  is  a 
passenger  for  hire  and  entitled  to  the  rights  of  such  a  passenger. 

2.  Same — Rights  and  Duties  of  Drover  Traveling  with  Stock. — ^A 
person  traveling  on  a  freight  train  in  charge  of  stock  under  a  contract 
requiring  him  to  **take  care  of  his  stock"  and  to  **ride  in  the  caboose," 
went  into  a  freight  car  to  water  his  stock,  by  the  direction  of  the  con- 
ductor, and  while  there  the  train  was  started  and  he  was  thrown  off  and 
injured.  Heldy  that  such  person  had  no  right  to  stay  in  the  freight  car 
longer  than  was  necessary  to  properly  care  for  his  stock,  and  that  if  he 
did  he  wa6  guilty  of  such  contributory  negligence  as  to  prevent  a  recov- 
ery, but  if  without  his  fault,  he  was  not  allowed  a  reasonable  time  to 
give  them  proper  care,  and  had  no  notice  of  the  intention  to  start,  he  was 
not  guilty  of  such  negligence. 

3.  CoNFMCT  OF  Laws — Application  of  the  Lex  Loci  Contractus. — 
Where  a  contract  is  a  unit  and  is  to  be  performed  in  part  in  the  State 
where  made,  the  lex  loci  contractus  must  govern  as  to  its  nature,  inter- 
pretation and  effect,  and  if  the  contract  is  void  or  illegal  by  the  law  of 
the  place  where  made,  it  will  be  held  void  and  illegal  everywhere. 

4.  Carriers— Can  Not  lAmit  Liability  for  Negligence. — Carriers  of 
passengers  are  required  to  exercise  the  highest  reasonable  and  practica- 
ble skill,  care  and  diligence  for  the  safety  of  their  passengers,  and  this 
duty  is  imposed  by  public  policy,  and  responsibility  for  damages 
caused  by  its  breach  can  not  be  limited  by  contract  to  such  as  result 
from  gross  negligence. 

5.  Same— fVe«wwpfion«  as  to  Cause  of  Injury  to  Passenger. — The 
happening  of  an  accident  to  a  passenger  during  the  course  of  his  ti*ans- 
portation  raises  a  presumption  of  negligence  and  the  burden  of  rebut- 
ting this  presumption  is  upon  the  carrier. 

6.  Triads — Improper  Remarks  by  Counset—Presumptions  Regarding, 
— Every  reasonable  presumption  will  be  indulged  that  a  trial  judge  has 
performed  his  duty,  and  has  permitted  no  misconduct  of  counsel  mate- 
rially injurious  to  the  opposite  party. 

Trespass  ou  the  Case.~Death  from  negligent  act.  Appeal  from  the 
Circuit  Court  of  McLean  County;  the  Hon.  Thomas  F.  Tipton,  Judge, 
presiding.  Heard  in  this  court,  at  the  May  term,  1896.  Affirmed. 
Opinion  filed  January  29,  1897. 

Williams  &  Capen,  attorneys  for  appellant. 
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FiFEB  &  Barky  and  A.  B.  Davidson,  attorneys  for 
appellee. 

Mr.  Justice  Pleasants  delivered  the  opinion  of  the 
Court. 

Action  on  the  case  by  appellee  against  appellant,  for 
alleged  negligence  in  causing  the  death  of  her  intestate. 
The  jury  found  the  issue  for  plaintiff,  assessing  her  dam- 
ages at  $5,000.  A  new  trial  was  denied,  judgment  rendered 
on  the  verdict  and  this  appeal  taken. 

Deceased  shipped  a  car  load  of  horses  and  household 
goods  at  Webster  City,  Iowa,  for  Lebanon,  Indiana,  via  Dun- 
leith,  Freeport,  La  Salle  and  Wenona,  Illinois,  on  a  through 
freight  train  of  appellant  for  Chicago,  which  left  between 
seven  and  eight  o'clock  in  the  morning  of  April  15,  1894. 
At  Freeport,  where  it  arrived  some  time  after  eleven  o'clock 
p.  M.,  his  car  was  taken  out  and  placed  seventh  after  the 
engine  in  another  train,  going  south. 

The  shipping  contract  provided  that  "  the  owner  will 
feed,  water,  and  take  care  of  his  stock  at  his  own  expense 
and  risk.  Free  transportation  will  be  given  to  the  owner 
or  his  bona  fide  employe  in  charge  of  the  stock,  as  per  cur- 
rent instructions  given  to  agents.  Persons  so  passed  will 
be  conveyed  at  their  own  risk  of  personal  injury  from  what- 
ever cause,  except  injuries  arising  from  gross  negligence  of 
the  railroad  company,  and  must  ride  in  the  caboose  attached 
to  the  train  conveying  the  stock." 

At  La  Salle,  the  train  stopped  to  change  engines,  and  there 
the  deceased,  pursuant  to  an  understanding  with  the  con- 
ductor, watered  his  horses.  They  were  in  the  back  part  of 
the  car,  with  their  heads  to  the  east,  going  south,  and  sep- 
arated from  the  household  stuff  by  a  two-by-twelve  inch 
plank  nailed  across  it  some  three  feet  above  the  floor.  There 
were  seven  in  all,  of  which  the  one  next  to  the  plank  was  a 
small  broncho  pony  which  had  been  used  several  years  for 
family  driving,  and  was  very  gentle.  In  front  of  them  was 
a  manger  filled  with  hay  and  some  sacks  of  oats.  The  east 
door  could  not  be  opened  on  account  of  the  goods  as  loaded. 
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In  watering  the  stock,  deceased  was  assisted  by  the  con- 
ductor and  the  rear  brakeman.  When  the  last  bucket  was 
handed  up  to  him,  the  train  started  out,  and  without  again 
stopping  ran  twenty  miles  south  to  Wenona,  where  it  ar- 
rived a  little  after  six  o'clock  on  the  morning  of  the  16th. 

There  appellant's  road,  at  a  point  1250  feet  north  of  its 
station  crossed  that  of  the  Chicago  &  Alton  Company,  on 
an  up  grade  going  south  of  thirt}'^  four  feet  to  the  mile. 
The  train,  composed  of  nine  loads  and  five  empties,  having 
made  the  usual  stop  for  this  crossing,  started  up,  ran  to  the 
south  end  of  the  yard,  a  short  distance  south  of  the  station, 
stopped  there  only  to  set  out  a  car,  and  went  on. 

While  making  this  crossing  the  djeceased,  who  had  re- 
mained in  his  car  all  the  wav  from  La  Salle,  fell  or  was 
thrown  out  of  its  west  door,  and  his  right  foot  and  ankle, 
being  somehow  caught  under  the  wheel,  were  crushed. 
Within  three  hours  they  were  amputated  by  Dr.  Ensign,  the 
company's  local  surgeon,  from  Kutland,  assisted  by  Dr  Potts, 
of  Wenona.  The  operation  was  properly  performed  and  he 
was  left  in  the  care  of  an  experienced  nurse,  to  be  under  Dr. 
Potts'  direction.  The  surgeons  did  not  anticipate  a  fatal 
result,  but  just  before  noon  of  the  next  day  signs  of  serious 
internal  injury  appeared — swelling  and  discoloration  of  the 
abdomen,  with  severe  pain— and  toward  seven  o'clock  in 
the  evening  he  died.  The  two  named  were  the  only  sur- 
geons who  saw  him,  but  two  others,  testifying  hj'^pothet- 
ically,  concurred  in  their  opinion  that  death  was  caused  by 
internal  injury  producing  peritonitis,  and  not  the  crushing 
or  amputation  of  the  limb,  though  the  tendency  of  the  lat- 
ter was  to  aid  the  eflFect  of  the  former  by  reducing  the  power 
of  the  system  to  resist  it.  He  was  of  a  fine  physical  form, 
sober,  industrious,  in  vigorous  health,  and  died  in  his  thirtieth 
year,  leaving  appellee  his  widow,  and  one  child,  a  son  about 
three  years  of  age. 

The  allegation  of  negligence  in  each  of  the  counts  was 
substantially  the  same,  that  the  train  having  come  almost 
to  a  stand-still,  the  engineer  negligently,  carelessly,  sud- 
denly, violently  and  without  warning,  started  the  engine 
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forward,  and  thereby  with  great  force  and  violence  jerked 
the  car  in  which  deceased  was  a  passenger,  by  means  of 
which  he  ^vas  thrown  down  and  out  of  it,  and  received 
injuries  in  his  back,  side  and  legs,  and  internal  injuries,  from 
which  he  died. 

It  is  earnestly  contended  for  api>ellant  that  the  verdict 
was  manifestly  against  the  weight  of  the  evidence,  if  not 
wholly  unsupported  by  any  on  every  material  point;  that 
there  was  no  unusual  violence  in  the  jerking  or  bumping  of 
the  cars,  but  only  such  as  is  inevitable  to  freight  trains  in 
taking  up  slack;  that  the  accident  was  due  to  the  negligence 
of  deceased  in  being  near  the  open  door  or  in  the  car  at  all  at 
that  time;  and  that  his  death  was  caused,  not  by  the  accident 
or  the  consequent  surgical  operation  or  both  combined,  but 
by  internal  injuries  produced  by  the  kicks  of  the  pony  on 
the  day  and  evening  before. 

Six  witnesses  testified  to  the  very  unusual  violence  of  the 
bumping  and  jerking  of  the  cars  in  making  the  crossing. 
Dr.  Potts,  having  come  home  after  being  all  night  in  the 
country  on  professional  service  and  dozing  on  a  lounge,  was 
aroused  by  them.  He  said  there  were  three  or  four,  of 
which  one  or  two  were  very  loud  and  violent,  jarring  his 
house  a  hundred  and  sixtv  feet  awav.  Mrs.  Elsazer,  resid- 
ing  near  the  crossing,  while  at  breakfast  heard  the  unusual 
bumping  and  watched  the  train  to  see  what  they  were  doing 
to  cause  it.  Her  statement  was  that  ''  after  it  got  partly 
over  the  crossing  it  was  bumping  harder;  came  almost  to  a 
stand-still;  then  they  gave  this  hard  jerk  that  jerked  him 
oflp."  She  was  the  only  witness  who  saw  him  inside  the 
c.ir,  and  said  he  appeared  to  have  been  first  thrown  down, 
with  his  face  toward  the  door,  and  was  endeavoring  to  rise 
when  the  hard  jerk  threw  him  forward;  that  he  tried  to 
hold  on  to  the  door,  but  was  thrown  out  upon  the  ground 
"  with  great  forcej "  and  that  she  had  never  before  heard 
bumping  as  hard  as  this — "  nothing  like  that  one  bump." 

Her  husband,  a  section  foreman  of  the  Chicago  &  Alton 
R.  E.  Co.,  said  the  bun^ping  on  this  train  was  harder  than 
usual. 
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W.  S.  Clark,  a  laborin<^  man,  stated  that  "  the  jerks  were 
severe,  more  than  usually  so,"  and  (hat  "  one  was  louder 
than  he  had  ever  heard."  Two  others — a  laborer  and  a 
teamster — so  characterized  the  crossing  movement  gener- 
ally, and  one  jerk  particularly. 

These  witnesses  were  all  strangers  to  the  deceased  and  to 
the  parties,  having  no  interest  whatever,  directly  or  by 
relation,  in  the  event  of  the  suit.  Their  judgment  was  not 
an  afterthought  suggested  by  the  accident.  Their  atten- 
tion to  the  violence  of  the  jerking  was  aroused  before  they 
saw  the  train  or  knew  that  any  accident  had  occurred,  and 
their  recollection  fixed  by  its  occurrence,  of  which  they 
immediately  learned. 

For  appellant,  a  teamster  and  a  farmer,  hauling  cinders 
for  the  city,  who  were  on  opposite  sides  and  within  forty 
feet  of  the  train  when  it  crossed,  waiting  for  it  to  pass,  tes- 
tified that  they  observed  nothing  unusual  in  the  jerking  or 
bumping  of  the  cars;  and  four  of  the  crew,  conductor, 
engineer,  fireman  and  brakeman,  together  with  the  com- 
pany's station  agent  at  Wenona,  that  it  was  only  such  as 
necessarily  occurs  in  taking  up  slack,  and  its  violence  on  the 
occasion  in  question  was  not  at  all  uncommon. 

It  is  said  the  train  hands  had  better  means  and  opportu- 
nity of  knowing  whether  there  was  or  was  not  anything 
uncommon  in  the  manner  of  crossing  than  had  the  wit- 
nesses for  appellee;  that  if  what  they  stated  was  not  true 
they  must  have  been  guilty  of  perjury;  and  that  they  were 
conclusively  corroborated  by  the  fact  that  no  coupling  was 
broken,  nor  other  injury  done  to  the  train. 

If  counsel  for  appellant,  of  large  experience  in  litigation 
of  this  character,  really  regard  that  fact  as  conclusive  of 
the  question,  as  no  doubt  they  do,  it  might  reasonably  be 
expected  that  employes  on  a  freight  train  would  so  regard  it 
and  honestly  so  testify.  But  we  apprehend  that  jurors  and 
judges  do  not,  nor  will,  as  against  positive  and  disinterested 
evidence  to  the  contrary.  And  opportunities  may  be  so  com- 
mon as  to  be  overlooked  or  disregarded  in  particular  in- 
stances.   Train  bands,  constantly  used  to  these  jerks  and 
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bumps,  of  different  degrees  of  violence,  expecting  them  on 
every  start,  prepared  for  and  almost  instimitively  adjusting 
themselves  to  them,  and  intent  upon  their  own  work  at  the 
time,  might  easily  fail  to  so  notice  even  an  uncommon  degree 
of  it  on  a  particular  occasion  as  to  remember  it  for  an  hour, 
unless  it  resulted  in  some  such  injury  to  the  train,  interrupting 
their  work,  or  other  accident  immediatelv  known.  Here 
there  was  no  such  reason  for  remembering  anything  in  partic- 
ular about  it.  Thev  knew  nothinor  of  the  unfortunate  acci- 
dent  until  the  train  reached  El  Paso,  nearly,  if  not  quite,  an 
hour's  run  from  Wenona,  where  they  were  informed  of  it 
by  telegram,  and  not  then,  so  far  as  appears,  that  it  was 
supposed  to  have  had  any  connection  with  the  jerking  or 
bumping  of  the  car.  It  is  therefore  not  strange  that  they 
then  recalled  nothing  as  unusual  in  makin^:  that  crossing, 
and  there  is  no  room  for  a  suspicion  of  perjury  in  their 
testimony  to  that  effect.  It  is  true  that  the  form  of  most 
of  their  statements  as  abstracted  was  positive  that  there 
was  nothing  unusual  in  it — but  from  the  nature  of  the  case, 
as  relating  to  a  particular  car  which  might  be  more  affected 
than  others,  it  would  seem  to  be,  in  force  and  effect,  merely 
negative.  Only  one  of  them  was  shown  to  have  been  near 
that  car  at  the  time.  He  was  on  top  of  the  car  next  ahead 
of  Beebe's  and  a  witness  testified  that  when  they  started 
and  jerked  it,  it  kind  of  raised,  as  it  often  does  with  a  quick 
jerk.  The  proper  positions  of  the  engineer,  fireman  and 
brakeman  were  all  remote  from  it,  and  that  of  the  conduc- 
tor does  not  appear.  Mrs.  Elsazer's  statement  of  what  she 
alone  saw  is  quite  as  persuasive  as  that  which,  in  common 
with  the  other  witnesses  for  appellant,  she  heard;  they  are 
quite  as  strongly  corroborated  by  the  undisputed  effect 
upon  the  deceased  as  are  the  adverse  witnesses  by  the  fact 
that  no  coupling  was  broken  nor  the  train  otherwise 
damaged;  and  perjury  could  be  better  assigned  upon  their 
positive  statements,  if  false,  than  upon  those  of  appellant's 
employes. 

Upon  the  question  of  unusual  violence  there  was  mani- 
festly such  a  confiict  as  forbade  the  court's  taking  its  decis- 
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ion  from  the  jury  according  to  their  belief  from  a  prepon- 
derance of  the  evidence.  It  was  their  part  to  determine  not 
only  whether  the  management  of  the  train  in  making  the 
crossing  was  improper,  but  also  whether,  if  improper,  it 
amounted  to  negligence  making  appellant  liable  for  the 
injurious  consequences,  if  any  such  resulted  without  fault 
of  the  person  injured;  and  we  are  satisfied  with  their  find- 
ing on  both  points. 

Did  this  negligence  directly  cause  the  injury  which 
resulted  in  Beebe's  death. 

It  certainly  threw  him  out  of  the  car,  and  thereby  caused 
the  injury  to  his  limb  which  required  its  amputation,  fol- 
lowed soon  afterward  by  his  death.  But  the  surgeons  were^ 
of  opinion  that  his  death  was  attributable,  immediately,  not 
to  the  crushing  of  the  limb  nor  to  the  surgical  operation 
required,  but  to  internal  injury  produced  by  some  violence 
causing  peritonitis;  and  it  is  claimed  for  appellant  that 
this  violence  was  a  kick  or  kicks  by  the  broncho  pon\^. 

Henry  E.  Thompson,  alive  stock  dealer  and  friend  of  the 
deceased,  who  was  on  the  train  with  him  from  Webster 
City  to  Freeport,  having  three  cars  of  cattle  in  it  for  Chi- 
cago, testified  that  just  before  they  arrived  at  Waterloo,, 
which  was  about  noon,  the  deceased,  accompanied  by  the 
witness,  went  to  his  car  to  feed  his  horses,  and  getting 
down  under  the  plank  that  separated  them  from  the  house- 
hold stuff,  hit  the  pony  with  his  elbow,  which  scared  her, 
and  she  jumped  on  him  and  kicked  him;  that  between  five 
and  six  o'clock  in  the  afternoon,  they  again  went  to  that 
car  for  the  same  purpose,  and  under  like  circumstances- 
deceased  was  again  kicked  by  the  pony;  that  he  said  she 
kicted  him  in  his  right  side  above  the  hip,  and  to  the  wit- 
ness, "  Look  where  she  kicked  me,"  but  he,  upon  examina- 
tion, "couldn't  see  any  place  whatever."  They  played  cards 
during  most  of  the  evening  and  parted  at  Freeport  near 
midnight.  As  deceased  stepped  off  the  caboose  at  Free- 
port  he  said,  "  My  side  hurts  me  yet,  where  that  pony  hit 
me,  but  I  guess  it  won't  amount  to  much."  About  five 
o'clock  the  next  morning,  at  La  Salle,  he  watered  his  horses, 
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and  although  this  was  about  twelve  hours  after  he  received 
the  last  kick,  it  doesn't  appear  that  he  then  seemed  to  be  at 
all  ailing.  Between  one  and  two  hours  later — just  after  he 
was  thrown  out  of  the  car  and  his  limb  was  crushed,  at 
Wenona — Dr.  Potts  examined  him,  and  saw  "  no  trouble 
except  the  leg,  until  about  twenty-four  hours  after  the  am- 
putation," when  he  found  some  "  about  the  upper  portion 
of  the  abdomen,  like  a  bruise,  and  perhaps  one  on  the  left 
hip  and  shoulder."  Dr.  Ensign,  who  performed  the  ampu- 
tation, says:  '*  I  found  him  complaining  of  his  injured  limb 
and  of  his  hip;  with  a  crushed  foot  and  ankle.  I  saw  no 
other  marks  of  violence;  his  limb  was  not  dislocated.  There 
was  a  slight  abrasion  on  the  left  side  of  his  foot  and  a  very 
small  settling  of  blood  on  the  other  limb.  These  were 
small  matters.  After  the  amputation  I  examined  his  abdo- 
men. It  seemed  to  be  in  its  normal  condition."  On  cross- 
examination  he  added:  ''He  complained  of  his  hip.  I 
examined  it,  and  there  was  a  little  blue  spot,  a  little  abra- 
sion of  the  skin  on  the  left  side,  probably  received  with  the 
injury.  I  examined  him  carefully.  He  thought  his  hip 
was  displaced;  complained  of  nothing  but  his  foot  and  his 
hip."  This  was  sixteen  hours  or  more  after  he  received  the 
last  kick  from  the  pony. 

The  nurse  employed  by  the  company's  surgeon  to  take 
care  of  him  from  the  time  of  the  amputation  until  he  died, 
a  man  of  many  year's  experience  as  a  nurse,  discovered,  a 
little  after  noon  of  the  day  following  the  operation,  that 
his  abdomen  was  bloated  and  swelling,  and  he  complained 
of  pain  there.  That  was  only  seven  or  eight  hours  before 
his  death  and  more  than  thirtv-six  after  the  kick. 

The  testimony  of  Doctor  White,  uncontradicted,  was  that 
peritonitis  may  be  caused  as  well  by  a  violent  fall  on  the 
stomach  and  abdomen  upon  a  smooth,  hard  surface,  as  by 
.,the  kick  of  a  horse;  and  when  caused  by  violence  is  usuallj' 
■developed  within  a  few  hours,  scarcely  ever  going  beyond 
a  day. 

Here,  then,  is  much  evidence  clearly  tending  to  prove 
if  Beebe  died  of  peritonitis^  it  was  caused  by  just  such  a 
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fall  and  not  by  the  pony's  kick.  While  trying  to  rise  from 
a  recumbent  position,  with  his  face  down,  he  was  thrown 
out  "  with  great  force  "  from  the  height  of  a  freight  car 
floor.  The  declaration  alleged  "  internal  injuries,"  among 
others,  of  which  he  died;  and  this  also  was  a  question  of  fact 
for  the  jury.  That  they  found  the  preponderance  on  the 
side  of  appellee  is  to  us  no  matter  of  surprise. 

Was  the  deceased  chargeable  with  contributory  negli- 
gence ?  It  is  asked  why  was  he  in  the  door,  and  suggested 
as  a  probability,  that  "  he  had  been  asleep,  waked  up  and 
found  they  were  in  a  town,  stepped  to  the  door  to  look  out, 
and  his  nerves  being  unsteady,  tumbled  out."  The  uncon- 
tradicted evidence  is  that  he  was  not  in  the  door  of  his  own 
volition,  but  at  a  safe  distance  from  it,  when  he  was 
thrown  down  toward  it  by  one  jerk  or  bump,  and  then, 
despite  his  efforts  to  prevent  it,  and  before  he  could  rise, 
hurled  out  by  another  and  a  harder  one.  Appellant's  wit- 
ness Hall,  who  was  on  the  west  side  and  within  thirty  feet 
of  jthe  train,  says,  "  I  did  not  see  the  man  in  the  door,  as  it 
passed  me,"  and  that  **  just  as  the  caboose  crossed  1  looked 
down  the  track  and  saw  him  fall  from  the  car;"  thus  cor- 
roborating, as  far  as  he  goes,  the  statement  of  Mrs.  Elsazer. 

The  question  remains,  by  what  right  was  he  in  that  car  ? 
By  his  contract  he  was  bound  to  "  ride  "  in  the  caboose,  and 
it  is  the  law  that  if  in  violation  of  that  contract  he  was 
riding  in  the  stock  car  when  he  was  injured,  ordinarily  there 
could  be  no  recovery  of  damages  for  the  injury  sustained 
while  so  riding  and  in  consequence  thereof. 

But  he  was  a  passenger  for  hire  on  the  train,  and  entitled 
to  all  the  rights  of  such,  except  as  limited  by  his  special  con- 
tract. N.  Y.,  C.  &  St.  L.  R.  R.  Co.  v.  Blumenthal,  160  111. 
40,  and  cases  there  cited.  By  that  contract  he  was  bound 
"  to  feed,  water  and  take  care  of  his  stock."  By  that  con- 
tract, therefore,  as  well  as  by  an  express  understanding  with 
the  conductor,  he  was  rightfully  in  that  car,  for  that  pur- 
pose, at  La  Salle.  He  could  be  there  without  riding  in  it 
only  in  case  the  train  should  be  stopped  long  enough,  at 
proper  times,  to  give  him  a  reasonable  opportunity  to 
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accomplish  his  purpose  and  get  back  to  the  caboose.     Was 
such  an  opportunity  given  him  at  La  Salle? 

There  was  but  little  evidence  on  this  point,  and  it  was  all 
from  the  train  hands.  Upon  inquiry  the  deceased  was  told 
by  the  conductor  that  he  could  water  his  horses  at  La  Salle; 
that  there  was  a  hydrant  at"  that  station  and  he  would  stop 
his  car  there  to  enable  him  to  do  so.  They  reached  it  at 
the  early  hour  of  five  o'clock.  Whether  there  was  any 
work  for  the  train  there,  except  to  change  engines,  was  not 
shown;  but  it  may  be  inferred  from  other  facts  that  there 
was  not.  The  water  was  brouo:ht  from  the  hvdrant  in  a 
bucket  or  buckets  by  the  conductor  and  brakeman,  who, 
from  the  side  of  the  car,  passed  it  up  to  the  deceased  in  the 
door.  Brakeman  Calam,  who  was  standing  on  the  station 
platform  watching  them,  being  asked  "  How  long  did  it  take? " 
answered, "  Probably  two  or  three  minutes."  Without  hold- 
ing him  to  strict  accuracy  in  such  a  statement,  it  seems 
reasonable  to  infer  from  the  circumstances  that  it  was  a 
brief  and  hurried  performance,  and  that  immediately  after 
the  last  bucket  was  handed  up  the  conductor  signaled  the 
engineer  and  the  train  was  started,  without  notice  to  the 
deceased  of  the  intention  then  so  to  do.  He  had  seven 
horses  to  water,  and  otherwise  care  for,  if  necessary  or 
proper.  Their  heads  were  to  the  side  of  the  car  opposite  to 
that  of  the  door  at  which  the  water  was  handed  up,  and 
they  were  so  close  together  that  at  Clinton  they  were  found 
to  be  hot  and  steaming.  This  may  have  made  them  restive, 
and  required  attention  to  their  halters  and  mangers  at  La 
Salle.  He  had  to  go  under  or  over  the  separating  plank 
mentioned  to  reach  six  if  not  all  of  them.  Butcher,  who 
was  understood  to  have  left  the  State  and  whose  where- 
abouts were  unknown,  did  not  testify,  and  the  conductor  at 
this  critical  point  said  only  that  Beebe  "  stayed  in  the  car," 
without  an  intimation,  because  he  did  not  nor  could  not 
know  that  when  the  train  started  Beebe  was  not  still  actively 
and  with  all  due  promptness  employed  about  his  rightful 
duty  to  his  horses,  or  had  notice  of  his  intention  to  start  the 
train  when  he  did. 
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If,  without  necessity  for  further  attention  to  thera,  he 
chose  to  stay  and  ride  in  that  car,  he  was  chargeable  with 
such  contributory  negligence  as  should  prevent  any  recovery 
in  this  case.  But  if,  without  his  fault,  he  was  not  allowed 
a  reasonable  time  to  give  them  all  needful  or  proper  care, 
and  had  no  notice  of  the  intention  to  start,  he  was  not.  And 
that  also  was  a  question  for  the  jury. 

It  was  a  light  train  and  a  fast  one — ranking  next  to  a 
passenger — and  therefore  readily  acquired  speed.  Beebe 
was  not  bound  to  omit  any  proper  care  of  his  stock,  nor  to* 
risk  an  attempt  to  get  out  of  a  freight  car  in  motion,  and  on 
a  caboose  seven  car  lengths  behind  it,  rapidly  increasing  its 
speed;  and  the  next  stop  was  at  Wenoba,  where  the  accident 
occurred. 

Upon  this  question  the  jury  were  properly  instructed,  and 
were  not  without  evidence  from  which  they  might  reason- 
ably infer  that  by  the  undue  haste  of  the  conductor  in  start- 
ing the  train  at  La  Salle,  and  without  fault  of  the  deceased, 
his  staying  in  the  car  was  fully  justified  or  excused.  For 
it  was  obviously  a  question  of  vital  importance  to  appellant; 
and  of  those  having  knowledge  of  the  facts  bearing  upon 
it  who  could  tell  ?  There  were  none  but  its  servants;  and  not 
one  of  them  leaves  an  impression  that  there  was  an  interval 
between  the  handing  of  the  last  bucket  and  the  signal  to 
start  of  as  much  as  ten  seconds,  or  time  enough  for  the  last 
horse  watered  to  get  his  drink  and  for  Beebe  to  get  back 
to  the  caboose,  to  say  nothing  of  other  care  for  his  stock 
that  might  have  appeared  to  be  and  actually  was  necessary 
or  proper.  For  the  rule  as  to  the  burden  of  proof  of  a  neg- 
ative averment  or  claim  (that  Beebe  was  not  allowed  suffi- 
cient time),  and  the  presumption  from  the  want  of  evidence, 
where  it  is  not  in  the  power  of  plaintiff  and  is  in  that  of 
defendant,  see  Great  Western  R.  E.  Co.  v.  Bacon,  30  111. 

347. 

Since  the  case  was  submitted  we  have  been  referred  to 
Heumphrens  v.  The  F.  E.  &  M.  V.  R.  R.  Co.,  65  N.  W. 
Rep.  466,  but  do  not  p3rceive  that  any  question  here  made 
was  there  involved,  or  touched  even  incidentally.    The 
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shipping  contracts  were  alike,  but  there  it  was  claimed  that 
by  custom,  shippers  of  live  stock  in  less  than  a  car  load 
were  authorized  to  ride  in  the  car  with  their  stock,  and  evi- 
dence to  prove  it  was  admitted  on  the  trial,  over  objection 
by  the  company.  A  majority  of  the  reviewing  court  held 
that  the  evidence  produced  was  not  sufficient  to  prove  the 
alleged  custom,  and  that  if  it  were  it  could  not  override  an 
express  contract  to  the  contrary — the  presiding  justice  dis- 
senting. Here  no  such  claim  was  recognized  by  the  trial 
court  or  made  by  the  appellee.  On  the  contrary,  the  jury  were 
expressly  instructed  that  the  contract  bound  the  deceased 
to  ride  in  the  caboose,  except  when  necessarily  or  properly 
employed  in  the  duty  of  feeding,  watering  and  properly 
caring  for  his  stock;  and  that  unless  he  was  so  there  at  the 
time  of  the  accident,  they  should  find  for  the  defendant. 

Much  time  has  also  been  given  to  the  consideration  of 
another  provision  of  the  contract,  viz.,  "  that  persons  so 
passed  will  be  conveyed  at  their  own  risk  of  personal  injury 
from  any  cause  whatever,  except  injuries  arising  from  gross 
carelessness  of  the  railroad  company;"  of  which  it  is  said 
there  was  no  evidence. 

The  contract  was  made  in  Iowa.  Of  the  transportation 
thereby  contracted  for,  one  hundred  and  seventy  miles  was 
in  that  State,  and  the  residue  through  Illinois  and  in  Indiana, 
where  it  was  to  terminate.  The  cause  of  action,  if  any, 
which  was  transitory,  arose  in  Illinois,  where  the  suit  was 
brought.  Appellee  introduced  in  evidence  section  1308  of 
the  Iowa  Code,  which  declares  that  "  no  contract,  receipt, 
rule  or  regulation  shall  exempt  any  corporation  engaged  in 
transporting  peraons  or  property  by  railway  from  liability 
of  a  common  carrier  of  passengers,  which  would  exist  had 
no  contract,  receipt,  rule  or  regulation  been  made  or  entered 
into; "  and  also  the  opinion  in  McDaniel  v.  C.  &  N.  W.  E\\ 
Co.,  24:  Iowa,  412,  in  which  it  was  held  that  by  that  provis- 
ion a  contract  made  in  that  State  and  limiting  the  common 
law  liability  of  the  carrier  of  goods  shipped  from  there  to 
Chicago  was  made  void  and  could  not  be  enforced  in  Iowa. 

It  is  claimed  on  behalf  of  appellant  that  this  statute  could 
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have  no  extra-territorial  force;  that  "  where  a  contract  is 
to  be  perfonned  partly  in  one  country  and  partly  in  another* 
each  portion  is  to  be  interpreted  according  to  the  laws  of 
the  country  where  it  is  to  be  performed,"  citing  3  Am.  & 
Eng.  Encyc.  of  Law,  545,  and  two  adjudged  cases;  and  that 
the  contract  here  considered  is  not  forbidden  or  disallowed 
by  the  common  law  or  that  of  Illinois,  for  which  no  author- 
ity is  cited. 

The  only  provision  in  the  contract  that  is  questioned  is 
the  one  that  attempts  to  limit  appellant's  liability  for  per- 
sonal injury  to  the  deceased.  In  denying  or  giving  effect 
to  that  provision  the  Illinois  court  is  not  denying  or  giv- 
ing extra-territorial  effect  to  the  Iowa  statute,  but  simply 
applying  the  Illinois  rule  for  the  construction  of  an  alleged 
contract  made  in  Iowa.  Its  validity  and  effect  must  I  e 
determined  by  some  law,  to  be  ascertained  and  fixed  by 
some  rule.  In  Pennsvlvania  Co.  v.  Fairchild,  69  111.  2G0, 
the  rule  for  such  a  case  was  declared  to  be  well  settled  and 
to  have  been  often  recognized  by  that  court,  that  "  con- 
tracts are  to  be  construed  according  to  the  laws  of  the  State 
where  made,  unless  it  is  presumed  from  their  tenor  that 
they  were  entered  into  with  a  view  to  the  law  of  some  other 
State."  There  the  goods  were  shipped  at  Valparaiso,  Indi- 
ana, consigned  to  appellee  at  Leavenworth,  Kansas,  by  de- 
livery to  the  P.,  Ft.  W.  &  C.  Ry.  Co.,  whose  road  was  then  ' 
under  control  of  appellant  and  terminated  at  Chicago. 
With  the  goods  there  was  also  delivered  the  customary 
shipper's  order,  containing  besides  the  usual  description  of 
the  package,  destination  and  name  of  consignee,  the  further 
statements  that  it  was  "  delivered  to  the  Pennsylvania  Com- 
pany, operating  the  Pittsburg,  Fort  Wayne  &  Chicago 
Railway,"  and  "  to  be  shipped  as  per  directions  below,  sub- 
ject to  the  conditions  and  exceptions  of  the  company's  bill 
of  lading."  The  bill  of  lading  contained  an  agreement  to 
carry  the  goods  to  the  company's  freight  station  in  Chi- 
cago, limiting  its  liability  to  its  own  line,  and  an  exception  for 
loss  occasioned  by  fire.  The  goods,  leaving  Valparaiso  on 
the  evening  of  Octobers,  1871,  were  transported  to  Chicago 
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and  there  delivered  into  the  custody  of  the  Chicago  &  Alton 
R.  R  Co.  on  the  7th,  and  while  in  the  car  of  the  latter  com- 
pany were  destroyed  by  the  great  fire  of  October  8th  and 
9th,  1871.  Evidence  was  introduced  by  appellant  to  the 
eflfect  that  by  the  law  of  Indiana,  where  the  destination  is 
beyond  the  line  of  the  carrier  receiving  the  goods,  if  it  de- 
livers them  to  the  one  next  in  line  of  transit,  it  will  not  be 
liable  for  their  loss  thereafter;  but  the  trial  court  refused  to 
admit  in  evidence  the  shipper's  order  and  bill  of  lading,  and 
instructed  the  jury  that  "if  the  Pennsylvania  Co.  received 
the  goods,  marked  and  directed  to  Leavenworth,  in  Kansas, 
that  made  them  liable  to  carry  them  to  that  place,  and  f<jr 
their  value  if  lost  or  destroved  on  the  wav" — which  was  in 
accordance  with  the  law  of  Illinois.  But  the  Supreme 
Court,  holding  the  rule  of  construction  as  above  stated,  fur- 
ther said  "  therQ  was  nothing  in  the  case,  either  from  the 
location  of  the  parties  or  the  nature  of  the  contract,  to 
show  that  they  could  have  had  the  law  of  Illinois  in  view, 
or  any  other  law  than  that  of  the  place  where  it  was  made;" 
and  for  excluding  the  evidence,  and  giving  the  instruction 
referred  to,  thereby  ignoring  the  law  of  that  place,  the  judg- 
ment was  reversed. 

There  is  no  more  reason  for  supposing  that  the  parties  here 
had  in  view  any  other  law  than  that  of  Iowa.  The  contract 
itself  was  clearly  intended,  at  least  by  appellant,  to  limit  its 
liability  to  the  same  extent  throughout  the  whole  course  of 
the  transportation  contracted  for.  It  is  entire  and  indivis- 
ible, and  its  terms  are  too  plain  to  admit  of  construction  or 
doubt  as  to  its  meaning.  Whatever  may  be  the  rule  when 
a  contract  is  divisible  and  any  part  is  to  be  wholly  per- 
formed in  a  State  or  States  other  than  that  in  which  it  is 
made  we  are  of  opinion  that  in  a  case  like  this,  where  the 
contmct  is  a  unit  and  to  be  performed  in  part  in  the  State 
•where  made,  the  lex  loci  contractus  must  govern  as  to  its 
nature,  interpretation  and  eflfect,  wherever  it  is  relied  upon 
as  a  ground  of  action  or  defense.  Michigan  Cent.  R.  R. 
Co.  V.  Boyd  et  al.,  91  111.  2G8;  the  McDaniel  &  Fairchild  cases, 
^nipra;  Rorer  on  Inter-State  Law,  2d  Edition,  pp.  68  (and  note 
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6)  and  69  (and  notes).  The  limitation,  then,  being  against 
the  law  of  Iowa,  the  court  below  properly  instructed  the 
jury  that  it  was  of  no  binding  effect  here,  and  the  case  was 
submitted  to  them  upon  what  was  understood  to  be 
the  law  of  Illinois.  Certainly'  the  court  was  not  bound  to 
give  efiFect  to  that  provision  of  the  contract  by  any  rule  of 
comity  to  the  State  of  Iowa,  since  it  was  against  the  law  of 
that  State,  nor  to  consider  what  might  be  the  law  of  In- 
diana since  the  contract  was  not  made,  nor  did  the  alleged 
cause  of  action  arise,  nor  was  action  brought  in  that  State. 

By  the  law  of  Illinois,  Beebe  was  a  passenger  for  hire, 
and  appellant  was  "  held  to  the  same  strict  accountability 
for  the  negligence  of  its  servants  resulting  to  a  passenger 
who  is  lawfully  and  properly  on  a  freight  train,  as  governs 
its  liability  for  such  negligence  when  the  transportation  is 
upon  a  train  devoted  to  passenger  service  exclusively."  N. 
Y.  0.  &  St.  L.  K.  R.  Co.  v.  Blumenthal,  160  111.  pp.  47-8, 
and  cases  there  cited;  and  the  degree  of  care  required  of  the 
carrier  for  the  safety  of  the  passenger  is  there  declared  to 
be  "  the  highest  reasonable  and  practicable  skill,  care  and 
diligence."    C.  &  A.  E.  R.  Co.  v.  Arnol,  144  Id.  261. 

Since  this  duty,  growing  out  of  the  relation  of  the  parties, 
is  imposed  by  public  policy  with  reference  to  that  relation, 
responsibility  for  damages  caused  by  its  breach  can  not  be 
limited  by  contract  to  such  as  result  from  gross  carelessness; 
and  while  the  law  requires  proof  that  the  carrier  has  been 
negligent,  the  Blumenthal  case  further  holds  that "  the  hap- 
pening of  an  accident  to  a  passenger  during  the  course  of 
his  transportation  raises  a  presumption  of  such  negligence," 
and  that  "  the  burden  of  rebutting  this  presumption  rests 
upon  the  carrier."     Pp.  4S-9,  and  cases  cited. 

Besides  such  a  happening  here  shown,  there  was  evidence 
directly  tending  to  charge  it  to  improper  management  of 
the  train,  and  also  to  show  that  Beebe  was  rightfully  in  the 
freight  car  at  the  time  and  not  negligently  exposing  himself 
to  the  effect  of  the  jerks  which,  as  it  appeared  to  the  only 
witness  who  then  saw  him,  against  his  utmost  efforts  to 
prevent  it,  threw  him  down  and  out. 
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Whether  he  was  in  fault  for  being  in  it  or  dangerously 
near  the  door  was  a  very  material  if  not  the  decisive  ques- 
tion in  the  case.  The  burden  of  proving  that  claim  was 
upon  appellant,  all  available  testimony  upon  it  being  at  its 
command,  and  it  was  a  question  for  the  jury.  We  are 
unable  to  share  the  confidence  of  counsel  that  their  finding 
was  against  or  without  a  preponderance  of  the  evidence  to 
support  it. 

Thus  we  are  of  opinion  that  upon  every  material  question 
of  fact  there  was  such  a  conflict  of  evidence  as  required  its 
submission  to  the  jury,  and  so  niuch  for  appellee  as  to  make 
their  finding  conclusive  if  there  was  no  misleading  error  of 
the  court  that  may  have  induced  it.  Complaint  on  that 
score  is  confined  to  the  ruling  on  instructions  of  which 
thirteen  were  given  for  plaintiff,  eighteen  for  defendant — 
six  of  them  being  first  modified  by  the  court — and  six 
others  refused;  including  the  one  directing  a  verdict  for 
defendant. 

Of  those  given  for  plaintiff,  the  first  three,  the  eighth, 
and  the  last  three,  respectively,  are  claimed  to  be  materi- 
ally erroneous. 

The  first  is  that  "  the  contract  offered  in  evidence,  in  so 
far  as  it  required  the  plaintiffs  intestate  to  feed,  water  and 
take  care  of  his  stock  at  his  own  risk  of  personal  injury 
arising  from  the  negligence  of  the  defendant's  servants,  is 
of  no  binding  force;"  and  it  is  said  this  tells  the  jury,  in 
effect,  that  when  the  train  was  in  motion  the  risk  of  per- 
sonal injury  to  the  decedent  was  upon  the  railroad  com- 
pany " — omitting  a  part  as  material  to  its  meaning  as  is 
the  part  of  Hamlet  to  the  play  of  Hamlet.  Conceding  the 
utmost,  what  the  instruction  told  the  jury  was  that  the 
company  could  not  by  contract  require  a  passenger  for  hire 
to  do  anything  on  its  train  at  his  own  risk  of  personal  injury 
"  arising  from  the  negligence  of  its  servants."  The  contract 
referred  to  in  the  instruction  on  its  face  conclusively  showed 
that  plaintiff's  intestate  was  a  passenger  for  hire,  and  the 
desi»Tiption  of  the  injuries  intended,  as  a  class  distinguished 
from  others  by  their  origin  or  cause,  namely,  the  negligence 
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of  the  carrier's  servants,  without  addition  or  qualification, 
should  not  beheld  to  embrace  those  of  another  and  different 
class,  as  determined  by  the  same  basis  of  classification,  namely, 
those  arising  from  the  negligence  of  both  the  carrier  and  the 
passenger.  Therefore  the  injury  referred  to  in  the  instruc- 
tion was  probably  such  and  certainly  might  be  such  as 
should  be  caused  without  the  slightest  contributory  negli- 
gence of  the  passenger.  The  risk  of  such  an  injury  can  not, 
by  contract,  be  put  upon  such  a  passenger.  Public  policy 
forbade  it,  and  public  policy  does  not  yield  to  private  con- 
tract. Applied  to  any  provision  intended  to  have  that 
effect,  the  instruction  would  have  been  proper.  The  only 
error  here  was  in  assuming  that  the  one  referred  to  was  so 
intended.  In  our  judgment  it  meant  only  the  risk  of  injury 
to  the  horses  from  his  neglect,  or  to  him  by  them  or  other- 
wise, in  the  course  of  his  caring  for  them,  without  fault  of 
the  railroad  company. 

But  that  error  could  not  have  prejudiced  appellant.  Here 
no  damage  was  claimed  for  any  injury  to  the  live  stock  or 
to  tlie  decedent  by  it,  and  the  question  of  pei-sonal  injury 
to  him  by  negligence  of  appellant,  as  affected  by  contract, 
is  fully  saved  and  perhaps  more  distinctly  presented  by  the 
exception  to  the  second  instruction.  That  instruction  simply 
declared  the 'other  provision,  heretofore  quoted,  limiting 
the  liability  for  personal  injury  to  the  passenger  to  those 
*' arising  from  the  gross  carelessness  of  the  railroad  com- 
pany," to  be  void. 

The  objection  urged  to  it  rests  entirely  upon  the  assump- 
tion of  flagrant  contributory  negligence  on  the  part  of 
Beebe,  which  is  sharply  denied  on  the  evidence.  But  were 
it  true,  that  fact  would  neither  help  the  provision  nor  hurt 
the  instruction.  For  if  it  would  bar  a  recovery  except  for  will- 
ful injury,  or  negligence  gross  enough  to  amount  to  it,  that 
would  be  because  such  is  the  law  in  that  case,  independent 
of  express  contract,  and  not  b}^  force  or  operation  of  the  pro- 
vision. That  is  absolutely  nugatory  because  it  attempts 
by  contract  to  shield  appellant  against  liability  for  injurious 
results  of  its  own  culpable  carelessness  (not  gross),  regardless 
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of  whatever  care  Beebe  should  use  for  his  safety;  which,  as 
before  said,  is  against  public  policy.  In  an  instruction  upon 
the  naked  question  of  the  validity  of  a  particular  provision 
in  the  contract,  the  court  could  not  properly  refer  to  alleged 
but  disputed  facts,  which,  if  as  alleged,  could  not  affect  that 
question.  They  have  their  due  effect  under  the  law  which 
makes  void  the  provision. 

The  third  construes  the  contract  to  mean  that  Beebe  was 
'*  required  to  feed,  water,  and  take  care  of  his  stock  at  his 
own  expense,  and  that  when  he  was  not  properly  and  neces- 
sarily so  engaged  he  should  ride  in  the  caboose." 

Recurring  to  the  contract,  hereinbefore  quoted,  it  will  be 
noticed  that  each  of  these  requirements  is  in  a  complete  and 
independent  sentence  and  the  two  are  separated  by  another 
intervening,  thus:  "  The  owner '  will  feed,  water,"  etc. 
*  *  *  Free  transportation  will  be  given,  etc.  *  *  * 
Persons  so  passed  will  be  conveyed  at  their  own  risk  of  per- 
sonal injury,  and  must  ride  in  the  caboose  attached  to  the 
train  conveying  the  stock."  The  clause  of  the  instruction, 
''  when  he  was  not  properly  and  necessarily  so  engaged," 
is  not  in  it,  nor  is  any  equivalent  thereto;  and«the  word  used 
is  not  "  should  "  but  "  must "  ride  in  the  caboose. 

A  railroad  company  is  not  oound  to  carry  a  shipper  of 
live  stock  or  other  property  upon  its  freight  train,  but  may 
do  so  if  it  chooses,  in  which  case  it  may  require  him  to  ride 
in  the  caboose,  as  well  for  the  safety  of  the  passenger  as  for 
its  own  protection.  Nobody  has  denied  that  the  require- 
ment so  to  do  in  this  case  is  valid  under  the  Iowa  statute, 
the  common  law  or  any  law  of  Illinois.  But  if  the  com- 
pany also  requires  the  shipper  of  live  stock  to  feed,  water 
and  take  care  of  it  while  on  the  train,  thereby  relieving  its 
own  servants  from  that  burden,  which  they  must  otherwise 
bear,  it  necessarily  implies  a  right  to  him  to  be  in  the  car 
conveying  it  whenever  it  is  necessary  or  proper  for  that 
purpose. 

The  construction  of  the  contract  given  by  the  court  in 
tliis  instruction  goes  no  farther.  Counsel  argue,  however, 
that  in  effect  it  nullifies  the  contract,  because  it  leaves 
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"  nothing  to  prevent  a  shipper  caring  for  his  stock  all  the 
time,  in  the  car,  and  would  not  go  near  the  caboose  during 
the  entire  time  of  transit."  Hence  they  contend  for  what 
really  seems  to  be  the  only  alternative  view — that  under 
the  contract  he  is  required  to  be  in  the  caboose  during  all  the 
time  that  "  the  train  is  in  motion."  To  admit  an  exception 
is  to  yield  the  argument;  and  yet,  conceding  it  to  be  the 
rule,  there  must  be  exceptions  in  favor  of  the  shipper's  right 
to  care  for  his  stock.  The  company's  servants  put  the  train 
in  motion.  It  may,  on  occasion,  be  proper  to  do  so  unex- 
pectedly or  be  done  carelessly,  while  the  shipper  is  right- 
fully feeding  his  stock.  It  may  be  reported  to  him  in  the 
caboose  that  a  horse  is  apparently  sick,  or  loose  and  making 
trouble.  Many  like  cases  for  instant  and  necessary  atten- 
tion may  occur  while  the  train  is  in  motion,  or,  arising  dur- 
ing a  stop,  require  continued  attention  after  it  is  properly 
put  in  motion.  All  reasonable  and  practicable  protection  to 
the  company  against  the  abuse  of  his  right  is  afforded  by 
the  construction  complained  of,  while  the  one  contended  for 
would  leave  him  without  reasonable  security  for  its  just 
enjoyment.  Whether  his  being  in  the  car  while  the  train 
is  in  motion  is  within  the  rule,  or  the  exception,  must 
depend  upon  the  circumstances  and  be  determined  by  the 
jury. 

A  further  ground  of  objection  to  the  instruction,  asserted 
but  not  argued,  is,  that  it  assumed  material  facts  in  dispute. 

After  giving  the  construction  above  considered,  it  pro- 
ceeds: "and  if  vou  believe  from  the  evidence  that 'the 
deceased  was  properly  in  the  car  for  the  purpose  stated,' 
*and  while  he  was'  so  there  *and  in  the  exercise  of  ordi- 
nary care  for  his  own  safety,  was  thrown  from  and  out  of 
the  car'  through  the  carelessness  of  defendant's  servants  as 
charged,  whereby  he  received  injuries  from  which  he  died, 
then  you  are  instructed  that  your  verdict  should  be  for  the 
plaintiff." 

We  think  the  criticism  assails  the  syntax  rather  than  the 
sense  of  the  instruction,  and  if  just  to  that  extent — which 
we  do  not  concede — no  reason  is  perceived  why  the  maxim 
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7)iala  grammatica  non  vitiat  chartam  should  not  apply.  The 
language  employed,  according  to  good'  usage,  means  that 
the  condition,  "if  you  believe  from  the  evidence,"  attached 
alike  to  every  clause  following  down  to  the  conclusion,  that 
'•  then^^''  in  that  case,  you  should  iSnd  for  the  plaintiff. 

There  is  no  foundation  in  fact  for  the  complaint  made  of 
the  eighth.  It  does  not  state  absolutely  and  without  quali- 
fication, as  asserted,  that  "  if  the  defendant  did  not  exercise 
the  highest  degree  of  care  known  to  the  law  the  plaintiff 
was  entitled  to  recover."  The  instruction  is:  "If  you 
believe  from  the  evidence  the  plaintiff's  intestate  was  a  pas- 
sf^nger  traveling  in  charge  of  his  stock,  which  the  defendant 
was  transporting  for  hire,"  then  it  became  the  duty  of  the 
defendant  to  exercise  for  his  safety  the  high  degree  of  care 
stated,  but  does  not  declare  the  plaintiff  entitled  to  recover 
upon  mere  proof  of  the  breach  of  that  duty.  On  the  con- 
trary, after  only  a  semi-colon,  it  goes  on,  not  "  with  other 
matters  as  independent  propositions,"  but  in  direct  con- 
nection with  that  statement  and  properly  to  qualify  its 
effect,  as  follows :  "and  if  you  believe  from  the  evidence 
that  plaintiff's  intestate  was  properly  and  necessarily  in  the 
car,  etc.,  the  verdict  should  be  for  the  plaintiff."  We  per- 
ceive no  fault  in  the  instruction. 

The  last  three  relate  to  willful  negligence  or  its  legal 
equivalent,  upon  the  hypothesis  that  Beebe's  being  in  the 
freight  car  was  wholly  his  own  fault. 

It  is  claimed  there  was  no  evidence  upon  which  to  base 
them;  that  unless  the  engineer  had  notice  or  reason  to  sup- 
l>ose  he  was  in  that  car,  he  could  not  have  been  guilty  of 
willful  or  gross  negligence  as  to  him,  in  making  the  crossing 
as  it  was  made.  In  this  connection  the  assertion  is  repeated 
that  both  the  engineer  and  the  fireman  positively  swear 
they  did  not  know  that  Beebe  was  in  the  car  with  his  stock, 
and  that  there  is  no  fact  or  circumstance  tending  to  con- 
tradict them. 

We  find  in  the  record  no  such  positive  swearing,  and 
whether  it  is  the  more  reasonable  inference  from  what  the 
engineer  does  swear,  may  be  doubted-    No  question  was 
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asked  as  to  his  knowledge  or  supposition;  and  all  he  said 
on  that  subject  was,  that  he  saw  Beebe,  with  the  train  men, 
watering  his  stock  at  La  Salle,  and  that  after  they  left 
La  Salle,  and  between  that  and  Wenona,  he  did  not  "  see  " 
him.  He  must  have  seen  the  conductor  assisting  Beebe  on 
the  west  or  right  side  of  the  car.  The  horses  were  watered 
from  that  side.  Beebe  would  have  gotten  out  on  that  side 
to  go  back  to  the  caboose,  the  east  door  being  fast  closed 
by  his  goods  against  it.  Had  he  done  so,  the  engineer,  look- 
ing to  the  conductor  on  that  side  for  a  signal,  would  probably 
have  seen  him.  He  got  the  signal  very  soon  after  the  last 
bucket  was  handed  up,  but  did  not  see  him.  His  inference, 
if  he  noticed  and  thought  anything  of  the  circumstances, 
must  have  been  that  Beebe  was  staying  in  the  car  for  some 
reason,  presumably  good,  and  that  the  conductor  did  not 
■think  it  at  all  important  to  delay  the  start  on  that  account 
or  give  him  notice  of  his  intention  to  make  it  when  he  did. 
These  circumstances,  unexplained,  certainly  tend  to  show 
that  the  engineer  and  conductor  knew  or  ought  to  have 
understood  that  he  was  there  when  the  train  left  La  Salle. 
The  fireman  said  he  did  not  see  Beebe  at  all.  Probablv  he 
was  on  the  left  or  east  side  of  the  cab.  But  the  instructions 
asked  and  given  for  appellant  implied  that  if  the  engineer 
knew,  or  from  the  circumstances  ought  to  have  understood, 
that  Beebe  was  still  in  the  car  when  the  crossing  was  made 
at  Wenona,  he  could  have  been  guilty  of  gross  negligence 
in  respect  to  him,  and  that  there  was  some  evidence  tending 
to  show  he  had  been  (1st  and  6th  as  asked  and  modified). 
Whether  it  was  in  fact  gross,  and  if  so,  how  gross,  were 
questions  for  the  jury,  and  appellant  can  not  now  insist  that 
there  was  no  basis  for  the  instruction  upon  them  given  for 
appellee. 

For  reasons  appearing  from  what  has  been  said,  we  think 
there  is  no  substantial  ground  for  complaint  of  the  court's 
action  upon  any  of  those  asked  for  appellant.  Either  the 
law,  or  the  evidence,  or  both,  required  it  to  refuse  or  mod- 
ify as  it  did. 

The  twenty-seventh  and  last  point  stated  in  the  brief,  is 
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that  the  judgment  should  be  reversed  **  for  Improper  remarks 
of  counsel  to  the  jury  and  refusal  of  the  court  to  rule  them 
out."  But  it  is  placed  at  the  head  of  the  argument,  as  is 
said  "  parth'  because  it  is  believed  that  the  court  need  go  no 
further  in  the  case,  and  partly  because  it  is  vastly  more 
important  to  appellant  and  to  all  the  other  railroad  com- 
panies in  the  State  that  such  procedure  should  be  stopped 
than  the  decision  of  this  or  any  other  case." 

The  remarks  referred  to,  made  by  counsel  for  plaintiff  in 
the  closing  argument  to  the  jury^  were  that  "  these  railroad 
men  are  compelled  to  swear  for  their  job,  and  the  big  men 
of  the  railroad  hold  over  them  a  club,  and  thev  must  swear 
for  their  job."  Immediately  following  this  quotation,  the 
bill  of  exceptions  proceeds  thus :  "  Objected  to.  The 
Court :  Perhaps  that  is  objectionable.  To  which  the  defend- 
ant then  and  there  objected."  Counsel  addressing  the  jury 
submitted  without  a  word,  and  so  far  as  appears,  did  not 
again  offend  anybody's  idea  of  propriety. 

Upon  this  state  of  facts  the  argument  for  appellant  starts 
out  as  follows :  "  We  earnestly  submit  that  it  is  the  impera- 
tive duty  of  this  court,  not  only  to  the  appellant,  but  to  the 
cause  of  public  justice,  to  a  vast  number  of  railroad  men, 
and  to  maintain  ordinary  respect  for  courts  in  the  public 
mind,  to  reverse  this  case  for  this  reason,  without  regard  to 
any  other  consideration.  Unless  trial  by  jury  is  to  become 
a  mockery  and  a  byword,  such  conduct  can  not  be  allowed 
to  go  unrebuked,  and  a  rebuke  of  this  court,  without  action, 
will  mean  nothing." 

The  judgment  here  should  be  reversed  only  for  material 
error  appearing  in  the  record  and  duly  excepted  to.  In  this 
case  it  appears  that  although  the  court's  attention  was  called 
to  the  remarks  complained  of,  at  the  time,  it  was  only  by  a 
simple  and  general  objection,  a  form  requiring  no  more  for 
a  complete  disposition  of  it  than  to  be  simply  sustained  or 
overruled.  There  was  no  refusal  to  rule  them  out,  for  no 
such  ruling  was  asked.  To  what  was  asked  the  court  re- 
sponded in  an  expression  which  was  rightly  understood  as 
sustaining  the  objection  and  amounting  in  effect  to  an  order 
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expressly  ruling  them  out  as  improper.  That  counsel  for 
defendant  so  understood  it,  and  were  satisfied  that  the  jury 
also  did,  is  to  be  inferred  from  the  fact  that  they  did  not 
ask  for  such  order  nor  for  anv  instruction  with  reference  to 
the  matter.  So  far,  then,  we  see  no  error.  And  here,  in 
our  judgment  should  have  been  the  end  of  it.  The  advan- 
tage, if  any,  was  with  the  defendant. 

But  exception  was  taken  to  the  court's  expression,  which 
is  also  assigned  as  one  of  the  reasons  in  support  of  the  mo- 
tion for  a  new  trial,  and  has  been  so  presented  in  argument 
here,  both  printed  and  oral,  that  we  feel  bound  to  notice  it 
somewhat  particularly. 

The  fault  imputed  to  it  is  that  it  is  too  mild;  not  sufficiently 
positive  and  emphatic.  This  is  a  novel  objection,  proposing 
an  exception  to  the  rule,  as  universal  as  any  we  think  of, 
that  a  party  can  not  assign  for  error  a  ruling  in  his  own 
favor.  But  it  is  insisted  that  even  a  pointed  rebuke  of 
counsel  and  severe  characterization  of  his  remarks  could  not 
fully  counteract  their  prejudicial  tendency;  that  these  were 
due,  but  that  the  court  should  have  followed  them  up  by 
instantly  setting  aside  the  verdict,  and  because  it  did  not 
this  court  should  reverse  the  judgment,  without  regard  to 
the  merits  or  the  evidence;  and  this  is  based  upon  the  view 
taken  of  the  grossness  of  the  alleged  misconduct,  which  is 
expressed  as  follows :  "  Without  the  slightest  evidence  to 
support  the  allegation,  he  deliberately  states  that  all  the 
thousands  of  men  employed  by  appellant  are  perjured 
scoundrels,  who  are  compelled  to,  and  do,  under  penalty 
of  loss  of  employment,  go  up>on  the  witness  stand  and 
swear,  not  to  the  truth,  but  whatever  they  are  commanded  to 
do  by  the  officers  of  the  company,  and  that  these  officers 
themselves,  in  all  cases  where  they  think  it  necessary  to  en- 
able them  to  win  a  verdict,  are  guilty  of  subornation  of  per- 
jury. Inde«d,  the  charge  is  against  all  the  railroad  men  in 
the  country — one-eighth  of  the  entire  laboring  population." 

This  is  very  far  from  being  a  just  representation  of  what 
was  said,  as  we  see  it.  It  is  hardly  supposable  that  any 
lawyer  in  his  sober  senses,  to  a  jury  in  the  presence  of  a 
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judge,  under  whatever  provocation,  could  make  charges  so 
sweeping,  irrelevant,  groundless,  palpably  false  and  absurdly 
extravao^ant.  They  could  not  excite  any  prejudice  against 
any  witness  or  the  party  for  whom  he  testified,  but  would 
have  exposed  himself  to  crushing  rebuke  by  the  court,  im- 
paired his  influence  with  the  jury  and  tended  to  weaken  his 
client's  case.  That  he  was  not  rebuked,  and  that  he  got  a 
verdict  in  her  favor,  are  facts  affording  some  proof  that 
neither  the  court  nor  the  jury  so  understood  him ;  and  we  ai*e 
hardly  able  to  recognize  in  the  picture  a  single  feature  of 
the  original.  Considered  by  itself,  as  a  single  sentence  from 
an  extended  oral  argument  in  reply,  it  is  probable  that  how- 
ever it  may  have  been  as  to  the  idea,  the  form  of  its  expres- 
sion was  not  very  "  deliberately  "  framed,  but  in  the  heat  of 
controversy  the  strongest  that  occurred  to  the  speaker  was 
used.  In  the  next  place,  the  language  so  used  was  not 
intended  to  include,  nor  in  strictness  did  it  include,  '^all  the 
thousands  of  men  employed  by  appellant,"  much  less  "all 
the  railroad  men  in  the  countr3^"  The  words  were :  "  These 
railroad  men,"  and  Worcester  says  "  these,"  which  is  the 
plural  of  "  this "  and  opposed  to  "  those,"  relates  to  "  the 
persons  or  things  nearest  or  last  mentioned,  and 'those' 
to  the  most  remote  or  first  mentioned."  Thus  the  refer- 
ence was  not  general,  to  all  employes  of  the  appellant,  but 
particular  and  limited,  as  the  context  clearly  shows,  to  wit- 
nesses whose  alleged  negligence  was  the  cause  of  the  action 
against  their  employer,  in  whose  behalf  they  were  called. 
The  question  under  discussion  manifestly  was  the  weight  to 
be  given  to  their  testimony,  as  affected  by  their  interest  in 
the  event  of  the  suit.  A  striking  metaphor  was  emplo^^ed 
to  show  a  deep  interest,  depending  on  the  power  of  the  big 
men  of  the  company  to  discharge  them  for  negligence  in 
the  performance  of  their  duties.  They  are  not  the  only 
men  who  hold  such  a  club  over  their  employes.  But 
they  certainly  have  that  power,  and  should  use  it  when- 
ever, in  their  judgment,  the  occasion  justifies  it.  The  asser- 
tion that  they  have  it  and  use  it  does  not  import  or  imply 
any  fault  or  wrong  on  their  part,  but  is  rather  a  commen- 
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dation.  Id  the  language  complained  of  we  perceive  no  inti- 
mation that  they  are  ever  guilty  of  subornation  of  perjury. 
Its  point  is,  that  all  their  employes  know  they  have  this 
power  and  are  likely  to  use  it  whenever  one  is  convicted  out 
of  his  own  mouth  of  an  act  of  carelessness  in  the  perform- 
ance of  his  duty,  which  causes  the  death  of  a  passenger  and 
subjects  the  company  to  payment  of  the  co)isequent  dam- 
ages; and  hence  an  inference  of  a  strong  interest  and  power- 
ful motive  to  misstate  or  color  the  facts  which,  if  shown, 
would  so  convict  him.  In  such  a  statement  there  would  bo 
nothing  objectionable. 

But  in  his  statement  of  the  power  and  effect  of  this  in- 
terest as  a  motive,  counsel  said  the  witnesses  referred  to 
were  "  compelled  "  and  **  must "  swear  for  their  job.  These 
terms  literally  import  a  moral  necessity.  The  statement 
was  not  of  matter  of  fact,  but  of  opinion.  Conceding  that, 
taken  strictly,  it  was  too  strong,  even  as  an  opinion,  there 
is  little  room  for  a  supposition  that  it  was  intended  to  be  or 
was  so  taken.  It  is  by  no  means  an  uncommon  form  of 
speech  to  express  the  effect  of  a  strong  motive  or  tempta- 
tion; as  where  it  is  said  that  hunger  compelled  one  to  steal, 
or  fear  of  shame  to  conceal  himself,  which  are  not  literally 
cases  of  compulsion,  but  of  choice  between  evils.  Here  the 
jury  knew  that  the  witnesses  could  have  told  the  truth  if 
they  would,  and  that  counsel  also  knew  it;  and  counsel  was 
doubtless  aware  that  they  knew  he  knew  it;  for  everybody 
knows  that  threatened  deprivation  of  a  particular  employ- 
ment does  not  and  can  not  properly  be  said  to  necessitate  the 
commission  of  willful  and  corrupt  perjury  by  the  employe. 
We  are  therefore  confident  that  this  verbal  inaccuracy  did 
not  mislead  or  improperly  influence  the  jury;  and  we  see  no 
other  fault  in  the  language  of  which  so  much  complaint 
was  made,  considered  by  itself. 

But  fairness  requires  us  to  add  that  even  this  inaccuracy 
'  was  not  without  provocation.  The  bill  of  exceptions  ex- 
pressly states  that  it  was  in  direct  reply  to  the  following 
statement  made  by  counsel  for  defendant  in  the  last  preced- 
ing argument :    ^^  The  railroad  men  who  testified  in  this 
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case  are  men  who  have  no  interest  whatever  in  the  case, 
and  are  fair  and  honest  witnesses,  and  you  have  a  right  and 
shoald  give  their  testimony  the  same  weight  and  considera- 
tion as  the  testimony  of  other  witnesses." 

They  testified  either  that  there  was  no  unusual  jerking  or 
bumping  of  the  cars  in  crossing  the  Alton  road,  or  that  they 
did  not  observe  anv  such,  which  was  in  conflict  with  the 
testimony  of  six  witnesses  for  plaintiff,  who  were  shown  to 
be  entirely  disinterested,  to  the  effect  that  there  was,  and 
that  they  did  observe  it  at  the  time.  The  question  was  a 
very  material  one,  being  the  foundation  of  plaintiffs  alleged 
cause  of  action,  and  the  jury  were  to  decide  it  according  to 
their  judgment  of  the  weight  of  evidence;  and  in  forming 
that  judgment,  the  interest  of  the  witnesses  in  the  event  of 
the  suit,  if  any  appears,  is  proper  to  be  considered. 

Now  the  statement  above  quoted,  as  to  the  statiui  of  the 
witnesses  referred  to — at  least  as  to  that  of  the  conductor 
and  engineer — and  the  duty  of  the  jury,  were  incorrect. 
While  all  were  alike  liable  to  be  discharged  for  negligence, 
if  shown,  and  interested  to  hold  their  jobs,  we  do  not  say 
there  was  any  evidence  of  it  on  the  part  of  the  fireman  or 
brakeman,  but  there  clearly  was  some  which  tended  to 
inculpate  the  two  first  mentioned.  If  guilty,  they  would  be 
responsible  to  the  company  for  all  damages  resulting  from 
such  negligence  which  it  is  compelled  to  pay,  and  the  record 
in  this  case  would  be  competent  evidence  against  them. 
G.  ife  C.  U.  R.  K  Co.  V.  Welch,  24  111.  31;  C.  &  R.  I.  R.  R. 
Co.  V.  Hutchins,  34  Id.  108.  This  was  certainly  a  large 
interest  to  defeat  the  plaintiff.  Before  the  1st  of  July,  1872, 
they  would  have  been  disqualified  to  testify  at  the  instance 
of  the  company  by  reason  of  it,  and  the  statute  which  made 
them  competent  expressly  declares  that  such  interest  may 
still  be  shown  for  the  purpose  of  affecting  their  credibility. 
Therefore,  neither  the  court  nor  counsel  could  properly  tell 
the  jury  that  they  "  should  "  give  their  testimony  the  same 
weight  as  that  of  other  witnesses.  These  statements  being 
incorrect  and  prejudicial  to  plaintiff,  it  was  her  counsel's 
duty  to  reply  to  them  as  forcibly  as  he  fairly  could.    The 
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oomparative  credibility  of  these  opposing  witnesses  upon  a 
vital  point  was  a  matter  of  too  much  importance  to  be 
slighted.  A  good  deal  of  earnestness,  and  naturally  some 
extravagance  of  assertion,  were  to  be  expected,  and  here  we 
have  them  on  both  sides.  But  for  the  reasons  stated  we 
think  the  single  fault  noted  on  the  part  of  plaintiff's  coun- 
sel was  too  trivial  and  harmless  to  amount  to  misconduct 
calling  for  a  pointed  rebuke.  The  trial  judge  was  in  better 
position  to  see  his  duty  under  the  circumstances  than  are 
we,  and  is  entitled  to  every  reasonable  presumption  that  his 
action  was  in  full  discharge  of  it.  His  mild  admonition  had 
effect  to  correct  the  fault  and  prevent  its  repetition,  which 
is  all  that  is  ordinarily  needed  in  such  eases.  N.  C.  St.  Ry. 
Co.  V.  Cotton,  140  111.  502-3,  presents  some  very  forcible 
and  pertinent  observations  on  this  subject. 

We  have  examined  all  the  Illinois  cases  and  some  others 
cited  for  appellant  on  this  point,  but  find  none  that  in  our 
judgment  is  not  clearly  distinguishable  on  principle  from 
the  case  at  bar. 

Finding  in  the  record  no  material  error  the  judgment  will 
be  affirmed* 


Xichael  Wall  and  Alice  Wall  r.  James  Wall. 

I.  Pabbstt  and  Cmu) — PresumptionjB  as  to  Services  Rendered, — 
If  a  child,  after  arriving  at  his  majority,  lives  with  his  parents  as  before, 
the  law  will  imply  that  the  relation  of  parent  and  child  exists,  in  the  ab- 
sence of  circumstances  to  show  to  the  contrary,  and  that  what  was  done 
for  each  other  by  the  parties  created  no  obligation  of  indebtedness  upoii 
either  party. 

%,  liiSTRUcnoNB— j-ccttraqjf  Required  In  Close  Ccwea.— The  fact  that 
the  law  is  stated  correctly  in  some  of  the  instructions  will  not  cure 
material  defects  in  others,  in  a  close  case. 

AssslKpsft,  for  services  as  a  farm  laborer.  Error  to  the  Circuit  Court 
of  McLean  County;  the  Hon.  Thomas  F.  Tipton,  Judge,  presiding. 
Heard  in  this  court  at  the  May  term,  1896.  Reversed  and  remanded. 
Opinion  filed  February  25,  1897. 
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C.  M.  Peibce,  attorney  for  Alice  Wall,  plaintiff  in  error. 

H.  S.  DooLEY,  attorney  for  Michael  Wall,  plaintiff  in 
error. 

RowELL,  Neville  &  Lindlet  and  E.  E.  Donnelly,  attor- 
neys for  defendant  in  error. 


Mb.  Presiding  Justice  Bogos  delivered  the  opinion  of 
THE  Court. 

Plaintiffs  in  error  are  the  parents  of  defendant  in 
error. 

The  latter  obtained  judgment  against  the  former  for 
wages  as  a  farm  laborer. 

He  was  unmarried,  and  though  not  a  minor  during  the 
time  for  which  he  was  awarded  a  judgment  for  wag^,  the 
relation  and  actions  of  the  parties  were  such  the  law,  in  the 
absence  of  an  express  agreement,  would  imply  the  relation 
of  parent  and  child  existed,  and  that  what  was  done  for 
each  other  by  the  parties  created  no  obligation  of  indebted- 
ness upon  either  party.  Miller  v.  Miller,  16  111.  296;  Brush 
V.  Blanchard,  18  Id.  46;  Faloon  v.  Mclntyre,  118  Id.  292. 

As  tending  to  show  a  contract,  the  contents  of  a  letter 
addressed  to  the  defendant  in  error  and  by  him  lost  was 
admitted  in  evidence.  It  was  written  by  a  sister  to  de- 
fendant in  error,  who  was  then  in  Missouri,  but  in  our  opin- 
ion it  did  not  sufficiently  appear  from  the  evidence  it  was 
written  at  the  direction  or  authority  of  the  parents.  More- 
over, the  proof  of  its  contents  were  vague  and  uncertain. 
Altogether,  we  think  this  testimony  should  have  been  ex- 
cluded. 

He  came  home  and  lived  upon  a  farm  with  his  parents 
and  with  his  brother  and  sisters,  performed  farm  labor  at 
the  request  of  the  parents  and  was  supported  and  clothed 
in  a  manner  scarcely  distinguishable  from  that  which 
prevailed  prior  to  his  majority. 

There  was  some  proof  tending  to  show  an  intention  upon 
the  part  of  the  parents  that  he  should  be  recompensed,  and 
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defendant  in  error  contends  circumstances  were  proven 
from  which  an  express  contract  should  be  inferred. 

But  considered  altogether,  the  evidence  was  conflicting 
and  close,  and  left  the  issue  involved  in  doubt. 

The  first  instruction  given  in  behalf  of  the  defendant  in 
error  was  as  follows: 

"  If  the  jury  believe  from  the  evidence,  that  the  plaintiff 
performed  labor  and  services  for  the  defendants  at  their  re- 
quest, and  that  no  price  was  fixed  or  agreed  upon  by  them, 
then  the  law  will  imply  a  promise  from  the  defendants  to 
pay  the  plaintiff  for  such  work  and  labor  what  the  same  are 
reasonably  worth." 

It  was  abundantly  proven  and  not  denied,  the  parents 
directed  the  defendant  in  error  at  divers  times  to  engage  in 
different  kinds  of  work  about  the  farm,  and  in  that  sense  he 
did  such  work  at  their  request. 

But  such  is  always  true  in  cases  where  a  child  has  his 
home  with  a  parent  after  his  majority  and  renders  services 
about  the  affairs  of  the  parent. 

The  well  settled  rule  is,  the  law  does  not,  in  such  instances, 
imply  a  promise  to  pay  from  a  request. 

The  only  other  instruction  given  in  the  same  behalf,  having 
reference  to  the  controlling  legal  principle  involved,  was 
as  follows: 

*^  The  jury  are  instructed  that  if  they  believe,  from  the 
evidence,  that  the  plaintiff  has  proven  by  a  preponderance 
of  the  evidence,  either  an  express  hiring,  or  circumstances 
from  which  such  hiring  or  contract  may  be  reasonably  in- 
ferred, and  that  plaintiff  worked  for  the  defendants  under 
such  contract,  then  the  jury  should  find  for  the  plaintiff, 
and  assess  his  compensation  at  such  amount  as  they  may 
believe,  from  the  evidence,  said  services  are  reasonably 
worth. 

From  these  instructions,  considered  together,  the  jury 
would  readily  arrive  at  the  conclusion  a  request  to  perform 
services  was  a  circumstance  from  which  a  contract  to  pays 
would  be  inferred. 

The  true  rule  was  declared  in  instructions  given  at  the 
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instance  of  the  plaintiflf  in  error  (defendant  below),  but  the 
jury  were  still  free  to  accept  the  erroneous  direction  of  the 
court. 

For  the  reason  indicated,  the  judgment  is  reversed  and 
the  cause  remanded. 


Terre  Hante  &  Indianapolis   Railway  Co.  y.  Cora  HL. 

Williams.  Administratrix,  etc. 

1.  Nbolioence — Failure  to  Perform  Duty  Required  by  Late— Who 
May  Sue. — Whenever  a  duty  arises,  whether  upon  common  law  or  stat- 
utory grounds,  an  action  will  lie  for  a  breach  thereof  in  favor  of  any  one 
injured  by  reason  of  such  breach,  though  if  a  mere  right  is  conferred  by 
statute,  only  those  to  whom  it  is  specially  given  may  avail  themselves 
thereof. 

2.  Railroads — Extent  of  Liahility  for  Failure  to  Build  Fences  and 
Cattle-QuardSn^The  statute  requiring  railroads  to  build  fences  and 
cattle-guards  imposes  a  duty;  and  liability  for  a  breach  of  such  duty 
arises  whenever  an  injury  is  proximately  caused  by  neglect  thereof. 
The  specific  liability  fixed  by  the  statute  for  stock  injured  is  not  ex* 
elusive. 

8.  Master  and  Servant— 5er/anf«  Duty  to  Observe  and  Complain  of 
Dangers. — An  engineer  is  not  conclusively  bound  to  take  notice  of  all 
omissions  of  a  railroad  company  by  which  he  is  employed,  to  maintain 
the  fences  and  cattle-  guards  required  by  law,  and  his  failure  to  com- 
plain of  such  an  omission  is  not  conclusive  proof  that  he  knew  of  the 
defect  and  realized  and  accepted  the  hazard  it  implied. 

4.  Instructions — Statement  of  a  General  Ride  Not  Objectionable, — A 
statement  in  an  instruction  of  the  general  rule  applicable  to  the  case, 
leaving  the  opposite  party  to  ask  for  a  statement  of  any  exceptions, 
limitations  or  qualifications  that  may  be  deemed  relevant  in  view  of  the 
proof,  is  not  objectionable. 

5.  Same — When  Refusal  of.  Is  Assigned  as  Error  Those  Given 
Should  Be  in  Abstract. — When  only  part  of  the  instructions  given  on  a 
trial  are  set  out  in  the  abstract,  this  court  is  not  required  to  pass  upon 
instructions  which  were  refused;  because  it  may  be  presumed  that  the 
instructions  given  covered  the  points  in  those  refused. 

Trespass  on  the  Case. — Death  from  negligent  act.    Appeal  from  the* 
Circuit  Court  of  Macon  County;  the  Hon.  Edward  P.  Vail,  Judge,  pre^ 
siding.    Heard  in  this  court  at  the  November  term,  189<}.    Affirmed. 
Opinion  filed  February  25,  1897. 
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T.  J.  GoLDBN  and  W.  C.  Outtb;^,  attorneys  for  appel- 
lant. 

D.  HuTOHisoN,  Alex.  MoImtosh  and  James  J.  Fink,  at- 
torneys for  appellee. 

Mr.  Justice  Wall  delivered  the  opinion  of  the  Court. 

The  appellee  recovered  a  judgment  against  the  appellant 
for  $5,000  in  an  action  on  the  case  for  negligently  causing 
the  death  of  Jas.  C.  Williams. 

The  declaration  alleged  that  the  said  Williams  was  em- 
ployed as  a  locomotive  engineer  in  the  service  of  the  appel- 
lant— that  because  of  the  neglect  of  appellant  to  maintain 
fences  and  cattle-guards,  cattle  came  upon  the  track,  and  , 
that  the  locomotive,  in  charge  of  said  Williams,  colliding 
with  the  obstruction  was  derailed,  and  thereby  his  death  was 
occasioned  without  any  fault  or  negligence  on  his  part. 

The  evidence  showed  that  cattle  went  on  the  track  at  a 
point  where  there  should  have  been  a  guard  and  that  this 
was  the  direct  and  proximate  cause  of  the  accident  which 
resulted  in  the  death  of  the  engineer.  The  appellant  neg- 
lected to  comply  with  the  statutory  requirement  in  this 
respect,  and  the  first  question  to  be  determined  is  whether 
such  neglect  wDl  create  liability  for  personal  injuries  sus- 
tained by  reason  of  the  derailment  of  a  train  caused  by  col- 
liding with  animals  so  coming  on  the  track.  Appellant 
contends  that  the  fencing  statute  was  not  enacted  to  regu- 
late or  change  the  relations  existing  between  the  railroad 
company  and  its  employes,  but  that  its  sole  purpose  is  to 
create  a  liability  for  the  damages  to  stock. 

In  the  case  of  Wabash  Railway  Co.  v.  Brown,  5  Brad. 
590,  the  view  so  contended  for  was  approved.  The  case 
was  affirmed  in  the  Supreme  Court — 96  111.  297 — but  no 
ruling  was  made  on  this  point.  In  the  recent  case  of  A.,  T. 
&  S.  F.  Co.  y.  Elder,  149  111.  173,  the  court  held,  without 
much  elaboration  or  discussion,  that  a  passenger  injured  in 
a  wreck  so  caused  may  recover. 

Obviously  this  conclusion  is  based  upon  the  proposition 
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that  the  statute  imposes  a  duty;  that  liability  arises  when- 
ever an  injury  is  proximately  caused  by  neglect  of  such  duty 
and  that  the  specific  liability  fixed  by  the  statute  for  stock 
damaged  is  not  exclusive. 

In  other  words,  whenever  a  duty  arises,  whether  upon 
common  law  or  statutory  grounds,  an  action  will  lie  for  a 
breach  thereof  in  favor  of  any  one  injured  by  reason  of  such 
breach,  though  if  a  mere  right  is  conferred  by  a  statute, 
only  those  to  whom  it  is  specially  given  may  avail  them- 
selves thereof. 

In  substance,  such  is  the  ruling  in  Donnegan  v.  Eber- 
hardt,  119  N.  Y.  468,  which  overturns  Langlais  v.  Buffalo, 
etc.,  R.  R.  Co.,  19  Barb.  364,  the  authority  relied  upon  in 
Wabash  R.  R.  Co.  v.  Brown,  5  Brad.,  cited  above.  To  the 
same  effect  are  Dickinson  v.  O.  &  St.  L.  R.  R.  Co.,  124  Mo. 
140;  Blair  v.  M.  &  P.  du  C.  R.  R.  Co.,  20  Wis.  267;  A.,  T.  & 
S.  F.  R.  R.  Co.  V.  Reesman,  60  Fed.  Rep.  370;  M.  P.  R.  R. 
Co.  v.  Humes,  115  U.S.  512. 

This  view  of  the  statute  rests  upon  the  idea  that  one  of 
its  purposes  was  to  prevent  obstructions  to  trains,  and 
thereby  add  to  the  security  of  persons  thereon,  whether 
passengers  or  employes.  It  was  said  in  Dickinson  v.  O.  & 
St.  L.  R.  R.  Co.,  supra,  '*  Thus,  while  the  statute  only  im- 
poses upon  the  corporation,  as  a  penalty  for  non-observance 
of  the  law,  double  damages  for  animals  killed  or  injured, 
the  duty  to  fence  is  made  obligatory.  The  duty  is  absolute 
and  unqualified,  and  is  reasonably  supposed  to  have  been 
intended  for  the  protection  of  all  persons  upon  railroad 
trains  who  are  exposed  to  danger  by  such  obstructions, 
whether  they  br  passengers  or  emploj'^es." 

We  are  pu?  suaded  this  is  a  sound  and  proper  view,  and 
supported,  as  jt  is  by  good  authority,  as  well  as  good  reason, 
we  adopt  it  without  hesitation. 

This  leads  to  consideration  of  the  poiftt  mostly  pressed  in 
the  brief  of  the  appellant,  that  the  deceased,  in  his  capacity 
of  employe,  assumed  whatever  risk  there  was  by  reason  of 
such  neglect  of  appellant,  because  he  knew  of  the  condition 
of  the  road  w^ith  regard  to  fence  and  cattle-guards  at  the 
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place  in  qnestion,  and  continued  in  the  service  of  appellant 
without  objection.  It  appears  that  the  place  in  question 
was  a  flag  station  known  as  Tabor.  There  was  a  switch, 
some  stock  pens,  an  elevator,  a  grain  oflice,  and  a  postoffice. 
Tabor  was  not  incorporated,  nor  was  there  a  plat  of  lots 
or  streets.  On  the  west  side  of  the  railroad  the  fence 
which  was  there  before  the  switch  was  put  in,  had  been 
taken  out  from  the  south  side  of  a  public  highway  for  a  space 
equal  to  the  length  of  the  switch. 

At  the  time  of  the  accident  there  was  no  cattle  guards 
south  of  the  space  thus  left  open,  so  that  some  cattle  which 
escaped  in  the  night  from  an  enclosure  on  the  east  side  of  the 
railroad,  and  north  of  the  highway,  wandered  down  the  track 
to  a  point  south  of  the  switch,  and  the  train  upon  which  the 
deceased  was  engineer  ran  into  the  cattle  and  was  thrown 
from  the  track.  This  occurred  in  the  early  morning,  before 
daylight,  and  it  is  not  contended  that  there  was  any  negli- 
gence of  the  engineer  contributing  to  the  result.  His  as- 
sumption of  the  risk  rests  wholly  upon  the  suggestion  that 
as  he  had  been  over  the  road  two  or  three  times  a  week  for 
three  years,  and  had  frequently  stopped  at  Tabor  for  the 
purpose  of  switching  cars  in  or  out  of  his  train,  he  must 
have  known  there  was  no  cattle-guard  south  of  the  switch. 
The  proposition  is,  that  as  he  had  the  opportunity  to  observe 
this  defect,  he  must,  in  law,  be  presumed  to  know  it,  and 
knowing  it,  he  must  be  presumed  to  have  accepted  the  risk. 
Hsbd  the  defect  been  in  his  engine,  or  in  any  appliance  that 
he  was  required  to  handle,  or  work  with,  then  it  would  be 
easy  and  natural  to  infer  with  more  or  less  certainty  that 
he  knew  it  For  instance,  the  presence  of  a  cattle-guard,  or 
a  defective  condition  of  the  track  at  a  point  over  which  a 
brakeman  must  frequently  pass  in  making  up  trains,  may  be 
presumed  to  be  known  to  him,  and  so  there  are  many  ad- 
judged cases  where  the  court  in  discussing  the  evidence  con- 
cludes that  on  the  facts  there  presented,  a  presumption  of 
knowledge  clearly  arises.  But  each  case  must  depend  upon 
its  peculiar  facts. 

We  can   not  say  that  an   engineer   would  necessarily 
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observe  the  condition  of  the  fences  and  cattle-guards  at  all 
p!aoes,  and  he  might  well  fail  to  note  the  absence  of  a 
cattle-guard  at  a  place  like  that  in  question.  To  say  the 
least,  he  is  not  conclusively  bound  to  take  notice  of  all  such 
omissions,  and  his  failure  to  complain  is  not  conclusive 
that  he  knew  the  defect,  and  realized  and  accepted  the  haz- 
ard it  implied.  He  might  have  observed  it,  and  might  well 
liave  expected  it  would  be  remedied  within  a  reasonable 
time,  inasmuch  as  the  statute  positively  required  it  should 
be.  He  might  have  noticed  it,  and  yet  might  not  have  had 
reason  to  believe  that  it  was  so  dangerous  as  to  require  him 
to  complain  of  it.  Knowledge  of  the  fact  is  only  an  ele- 
ment having  more  or  less  significance  according  to  the  cir- 
cumstances. But  it  is  well  settled  that  a  mere  knowledge 
of  the  defect  is  not  always  enough,  for  there  is  adistinctioa 
between  knowledge  of  the  defect  and  knowledge  of  the  risk 
from  the  defect.  Consolidated  Coal  Co.  v.  Haenni,  146  111.; 
614;  111.  Steel  Co.  v.  Schymanowski,  162  III.  447. 

All  these  considerations  were  primarily  for  the  jury,  and 
we  are  not  impressed  with  the  suggestion  that  their  con- 
clusion is  against  the  great  preponderance  of  the  evidence, 
or  that  it  is  without  support  of  strong  inferences  fairly 
deducible  from  the  evidence.  It  is  complained  that  the 
court  refused  two  instructions  asked  bv  the  defense.  These 
instructions  are  set  out  in  the  abstract,  but  though  it  is 
stated  that  the  court  gave  five  others  that  .were  asked, 
those  so  given  are  not  set  out.  As  has  frequently  been 
ruled,  this  court  is  not  required  to  pass  upon  the  instruc- 
tions so  refused;  because  it  may  be  inferred  that  the  in- 
structions given  covered  the  points  in  those  refused. 

We  have  however  referred  to  the  record,  and  find  that 
such  inference  is  substantially  correct  in  this  instance. 

The  refused  instructions  were  to  the  effect  that  if  the 
deceased  "  was  a  locomotive  engineer,  engaged  in  hauling 
trains  on  defendant's  railroad  track,  and  Was  acquainted 
with,  defendant's  railroad  track  and  right  of  way  at  the 
place  of  the  collision"  then  the  risk  thereby  caused  was 
assumed  by  him,  and  the  plaintiff  could  not  recover. 
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.  As  we  have  endeavored  to  shoAv,  the  mere  fact  of  his 
occupation,  and  consequent  acquaintance  with  the  track 
and  right  of  waj',  would  not  necessarily  establish  the  legal 
conclusion  that  he  assumed  such  risk,  though  it  was  a  cir- 
cumstance to  be  considered. 

However,  as  the  record  shows,  the  third  and  fourth 
instructions  given  for  the  defendant  advised  the  jury  that 
before  the  plaintiff  could  recover,  it  must  appear  that  the 
engineer  "did  not  know  of  the  defect,  and  had  not  equal 
means  of  knowing  with  the  defendant." 

Hence,  if  the  position  taken  by  the  appellant  upon  this 
point  is  correct,  it  has  no  just  cause  to  complain  of  the 
action  of  the  trial  court. 

It  is  also  urged  that  the  court  erred  in  giving  the  follow- 
ing instruction  (and  the  only  one  given)  for  appellee  : 

"It  is  the  duty  of  railroad  corporations  to  furnish  rea- 
sonably safe  appliances  for  the  performance  of  the  work 
required  to  be  performed  by  their  employes,  and  furnish  a 
reasonably  safe  place  for  the  performance  of  such  work  as 
they  are  required  to  perform,  and  this  obligation  extends 
to  the  keeping  of  their  road  bed  and  track  free  from  obstruc- 
tions that  may  be  dangerous  to  the  persons  of  such  employes 
in  the  performance  of  their  duties  on  such  train,  so  far  as 
the  exercise  of  reasonable  care  on  the  part  of  such  railroad 
corporation  can  secure  such  safety." 

As  we  understand  it,  the  criticism  is  that  the  instruc- 
tion should  have  been  modified  so  as  to  present  the  quali- 
fication that  knowledge  of  the  conditions  would  bar  a 
recovery. 

The  general  proposition  announced  is  not  objected  to,  but 
the  argument  is,  that  in  view  of  the  evidence,  the  suggested 
modification  was  necessarv.  We  think  not.  There  is  no 
objection  to  such  a  statement  of  the  geij^eral  rule — leaving 
it  to  the  defendant  to  ask  for  a  statement  of  any  exceptions, 
limitations  or  qualifications  that  might  be  deemed  relevant, 
in  view  of  the  proof. 

That  aspect  of  the  subject  was  sufficiently  presented  to 
the  jury  in  the  third  and  fourth  instructions  just  referred 
t0|  and  in  one  other,  the  second,  given  for  defendant. 
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It  is  lastly  urged  that  the  damages  are  excessive.  The 
deceased  was  a  young  man,  sound  in  health  and  of  good 
habits,  and  was  the  sole  support  of  his  wife  and  child,  who 
are  the  beneficiaries  herein. 

We  can  not  say  the  amount  allowed,  though  up  to  the 
limit  of  the  law,  is  too  large. 

No  other  objections  are  presented  in  the  brief  of  appellant. 

The  judgment  will  be  affirmed. 


Joseph  Moore  T.  People  of  the  State  of  Illinois. 

1.  Criminal  Law — Extortion  by  Threats,— A.  threat  is  a  menace  and 
while  it  must  be  directly  made,  it  need  not  be  in  any  particular  form  or 
phrase.  Any  language  which  conveys  the  intended  meaning  with  suffi- 
cient clearness  to  be  understood,  is  sufficient 

Indietment,  for  extorting  money.  Error  to  the  Circuit  Court  of  Ver- 
milion County;  the  Hon.  Ferdinand  Book  Walter,  Judge,  presiding. 
Heard  in  this  court  at  the  November  term,  1896.  Affirmed.  Opinion 
filed  February  25,  1897. 

Lawrence  &  Lawrence,  attorneys  for  plaintiff  in  error. 

S.  G.  TViLsoN,  State's  attorney,  for  defendant  in  error; 
G.  T.  Buckingham,  of  counsel. 

Mr.  Justice  Wall  delivered  the  opinion  of  the  Court. 

The  plaintiff  in  error  was  convicted  upon  an  indictment 
based  on  Section  93  of  the  Criminal  Code,  which  provides 
that  "  Whoever,  either  verbally  or  by  written  or  printed 
communication,  threatens  to  accuse  another  of  a  crime  or 
misdemeanor  *  *  *  with  intent  to  extort  money,  goods 
chattels  or  other  valuable  thing,  *  *  *  shall  be  fined  in 
a  sum  not  exceeding  $500,  and  imprisoned  not  exceeding  six 
months."  The  indictment  charged  that  the  plaintiff  in  error 
verbally  threatened  to  accuse  one  Horace  Haworth  of  lar- 
ceny with  intent  to  extort,  etc.    It  appears  that  the  prose- 
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cuting  witness  and  another  person  were  apprehended  by  the 
police  of  Danville  late  at  night  on  the  suspicion  that  the^^ 
had  stolen  a  lap  robe,  but  upon  the  suggestion  of  the  owner 
of  the  property  they  were  discharged  and  permitted  to  go 
to  their  homes  some  distance  in  the  country.  Plaintiff  in 
error,  and  one  Stokes,  who  were  on  the  police  force,  were 
present  and  knew  the  circumstances  of  the  arrest  and  dis- 
charge. The  prosecuting  witness  and  his  companion  had 
been  drinking  freely  and  the  plaintiff  in  error  and  Stokes, 
taking  note  of  their  fears,  conceived  the  plan  of  extorting 
one  hundred  dollars  from  them  as  the  price  of  suppressing 
a  prosecution  for  the  supposed  offense.  Accordingly  the 
plaintiff  in  error  went  early  the  next  morning  to  the  home 
of  Ha  worth  and  represented  to  him  that  he  was  "  going  to 
get  into  trouble  about  taking  the  lap  robe,"  for  which  he 
would  be  sent  "  over  the  road;  "  that  Stokes  "  was  raisinsr  a 
big  kick  "  about  it,  and  said  they  should  not  have  let  him, 
Haworth,  go  the  night  before,  but  that  he  could  stop  it  for 
$100.  Haworth  said  he  had  not  the  money,  but  he  had  a 
horse,  and  plaintiff  in  error  having  looked  at  the  animal, 
agreed  to  take  it  at  $60,  saying  he  would  go  back  and  see 
Stokes  about  it,  and  if  he  could  get  him  to  settle  he  would 
return  the  next  day. 

He  did  return  the  next  day,  bringing  Stokes  with  him, 
and  after  some  discussion  of  the  matter  Haworth  gave  them 
the  horse  and  his  note  for  $40,  and  they  went  away. 

It  is  insisted  on  behalf  of  the  plaintiff  in  error  that  there 
was  no  evidence  of  a  threat  by  him  to  accuse  Haworth,  but 
that  at  most  he  merely  intimated  that  Stokes  would  prose- 
cute, unless  bought  off. 

A  threat  is  a  menace,  and.  while  it  must  be  directly  made, 
it  need  not  be  in  any  particular  form  or  phrase.  Any  lan- 
guage which  conveys  with  sufficient  clearness  to  be  under- 
stood the  proposition  that  a  charge  will  be  made  is  enough. 

The  threat  may  be  bluntly  spoken,  or  it  may  be  thinly 
veiled  in  suggestive  terms.  A  brief  reference  to  the  testi- 
mony will  -be  necessary.  Haworth  testified  that  the  plaint- 
iff in  error  appeared  at  the  farm  about  eight  o^clock  in  the 
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morning,  and  said  he  came  to  tell  him  that  he  was  going  to 
get  into  trouble  for  taking  a  lap  robe  for  which  they  would 
send  him  over  the  road;  that  he  was  to  be  arrested  for  tak- 
ing the  robe;  that  Stokes  was  "  raising  a  big  kick "  about 
it,  and  that  he  and  Stokes  should  not  have  let  them  go  that 
night;  that  Stokes  would  give  him  away  to  the  grand  jury; 
that  he  would  be  reported  to  the  grand  jury  unless  it  was 
fixed  up  in  some  way. 

In  the  second  interview  Stokes  said  that  he  had  to  live, 
and  if  he  let  such  things  go,  or  something  like  that,  they 
would  lose  their  jobs. 

Plaintiff  in  error  was  present  when  Stokes  made  this  dec- 
laration. Stokes,  who  had  pleaded  guilty,  was  a  witness  and 
testified  that  he  said  something  to  that  eflFect.  The  plaint- 
iflf  in  error  testified  in  his  own  behalf.  He  gave  his  account 
of  what  transpired  when  Haworth  was  arrested  and  dis- 
charged, and  said  he  and  Stokes  had  a  conversation  after 
the  man  left,  in  which  Stokes  said  they  ought  to  have  $100 
out  of  it.  The  next  morning  he  went  to  Ilaworth  and 
found  him  at  his  father's  barn.  lie  also  said  (we  quote 
from  the  abstract): 

"  I  told  Haworth  I  had  come  down  to  see  him  in  his  behalf; 
that  Stokes  had  made  the  remark  that  he  would  put  him 
before  the  grand  jury,  and  it  would  cost  something  and  he 
would  make  something  out  of  it.  Mr.  Haworth  said  he  had 
been  in  trouble  enough  and  he  didn't  want  any  more  trouble; 
and  I  told  him  Stokes  had  made  the  remark  he  would  be 
damned  if  he  hadn't  ought  to  have  something  out  of  it — or 
a  $100  out  of  it — and  that  he  made  the  remark  about  the 
grand  jury;  and  I  said,  if  you  can  settle  this,  right  now  is 
the  time  to  settle  it.  I  says :  You  don't  want  to  get  before 
the  grand  jury;  he  said,  I  wouldn't  go  before  the  grand 
jury  and  let  my  people  know  what  I  have  done  there  for 
all  I  have  got." 

Further,  he  stated  that  in  the  second  conversation  Stokes 
said  he  "  had  to  live,  and  if  he  did  not  do  his  duty  he  would 
be  discharged,  and  that  he  thought  it  was  worth  $100;" 
that  Stokes,  after  looking  at  the  horse^  asked  him  if  he 
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would  take  it  at  $60,  and  take  Haworth  for  $40;  to  which  he 
assented,  and  then  they  went  through  a  bit  of  play  whicli 
they  had  agreed  on,  by  which  he  gave  Stokes  his  check  for 
$60. 

It  is  perfectly  apparent  that  the  plaintiff  in  error  intended 
to  impress  Haworth  with  the  prospect  of  an  accusation  if 
he  did  not  settle,  and  while,  as  he  put  it,  Stokes  was  making 
the  trouble  and  he  was  trying  to  suppress  it,  yet  this  was 
only  a  way  of  making  the  threat,  and  that  he  intended 
Haworth  should  understand  that  he  and  Stokes  were  acting 
together,  and  that  unless  they  were  paid  the  prosecution 
would  proceed.  He  was  a  party  to  it  the  same  as  Stokes,. 
and  it  was  so  understood  by  Haworth.  It  was  intended 
that  Haworth  should  so  understand  it.  Very  clearly,  the 
plaintiff  in  error  was  guilty,  within  the  spirit  of  the  statute,. 
and,  as  we  think,  within  the  letter.  By  various  forms  of 
suggestion  and  advice  he  conveyed  a  threat  of  prosecution, 
and  as  clearly  gave  it  to  be  understood  that  he  would  co- 
operate with  Stokes  therein  unless  they  were  bought  off. 

Complaint  is  made  of  the  rulings  of  the  court  on  admis- 
sion of  evidence,  and  more  particularly  in  excluding  certain 
questions  on  cross-examination,  but  on  turning  to  the  record, 
which  is  more  satisfactory  as  to  details  than  the  abstract, 
we  find  no  just  cause  for  objection. 

Some  criticism  of  instructions  is  also  made,  but  when  the 
whole  series  is  considered  in  the  light  of  the  evidence  we 
find  no  substantial  error. 

The  main  question  in  the  case  is  whether  the  evidence 
(which  is  not  much  in  conflict  on  any  important  point)  suf- 
ficiently supports  the  verdict  of  guilty.  If  it  is  necessary 
to  prove  a  threat  couched  in  so  many  words,  as  "I  will 
accuse  you  if  you  do  not  pay  me  to  desist,"  then  the  case  i& 
not  made  out.  If,  however,  it  is  sufficient  to  show  that  by 
any  form  of  expression  actually  used  such  a  proposition  waa 
intended  to  be  conveyed,  and  was  so  understood,  then  it  is 
made  out,  most  amply.  We  are  of  opinion  the  conviction 
was  rightly  had,  and  the  judgment  will  be  affirmed. 

You  LXIX  26 
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Preimtiss  D.  Cheney^  Adni'r,  v.  Wm.  W.  Beaty  and  A.  J. 

Langley. 

1,  Equity  Practicb — Admission  of  Incompetent  Te»timo7iy,—A  decree 
in  chancery,  when  the  finding  is  that  of  the  chancellor,  will  not  be 
reversed  because  of  the  admission  of  incompetent  testimony  if  there  is 
sufficient  competent  testimony  in  the  record  to  support  the  decree. 

Bill  for  an  Aoconntlugr. — Error  to  the  Circuit  Court  of  Jersey  County; 
the  Hon.  George  W.  Herdman,  Judge  presiding.  Heard  in  this  courc  at 
the  November  term,  1896.     Affirmed.    Opinion  filed  February  25,  1897. 

Thos.  F.  Feens,  attorney  for  plantiff  in  error. 
Hamilton  &  Hamilton,  attorneys  for  defendants  in  error. 

Opinion  pee  Curiam. 

This  was  a  bill  in  chancery,  filed  by  plaintiff  in  error, 
praying  the  defendant  in  error,  W.  W.  Beaty,  be  required 
rto  account  as  trustee  for  the  said  Harriet  Beaty,  deceased. 

The  answer,  in  effect,  was  a  denial  that  a  trust  capacity 
•existed,  and  the  assertion  the  relation  was  that  of  debtor 
;and  creditor,  and  that  the  only  indebtedness  existing  was 
ithat  represented  b}^  two  notes  given  by  said  W.W.  to  Harriet 
Beaty  some  ten  years  prior  to  the  filing  of  the  bill. 

We  are  inclined  to  the  opinion  it  did  not  appear  from 
{the  evidence  W.  W.  was  trustee  for  Harriet,  but  onlv  her 
agent  and  debtor,  and  think  the  decree  of  dismissal  might 
well  be  supported  on  the  ground  a  court  of  law  was  the 
.proper  forum. 

But  waiving  this,  and  excluding  from  consideration  the 
•testimony  of  W.  W.  Beaty,  upon  the  ground  it,  or  much 
»of  it,  was  incompetent,  we  are  of  opinion  the  testimony 
warranted  the  action  of  the  court  upon  the  other  ground 
•  of  defense,  namely,  that  nothing  was  due  from  W.  W.  be- 
yond the  amounts  represented  by  the  two  notes,  and  that 
these  nates  had  been  reduced  to  judgment  in  a  court  of 
law. 
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It  was  clearly  shown  W.  W.  received  moneys  belonging 
to  Mrs.  Harriet  Beaty  in  a  greater  amount  than  the  sums 
mentioned  in  the  notes,  but  it  quite  as  clearly  appeared  he 
repaid  considerable  sums  from  time  to  time,  as  she  needed 
or  requested  it. 

We  think  the  testimony,  considered  in  connection  with 
the  fact  of  the  execution  of  the  notes,  fairly  justitied  the 
conclusion  the  notes  represented  the  amount  due  from  him. 

The  fact  Mrs.  Beaty  lived  about  eight  years  after  the 
notes  were  given  without  making  any  complaint,  no  doubt, 
had  weight  with  the  chancellor. 

It  is  to  be  presumed  the  chancellor  rejected  from  consid- 
eration the  incompetent  parts  of  the  testimony  of  *W.  W. 
Beaty. 

A  decree  in  chancery,  where  the  finding  is  that  of  the 
chancellor,  will  not  be  reversed  because  of  the  admission  of 
incompetent  testimony,  if  there  is  sufficient  competent  testi- 
mony to  support  the  decree.  Richardson  v.  Ereland,  126 
111.  37.    Tillotson  v.  Mitchell  ill  111.-  518. 

The  deci'ee  is  affirmed. 


Marx  Thode  t.  The  Peter  Schoenhofen  Brewing 

Company* 

* 

1.  iNSTRXJcmoNS— Fa?7wrc  to  Aak^for, — A  person  who  agrees  that  a 
jury  may  be  orally  instructed  can  not  complain,  on  appeal,  of  the 
failure  of  the  court  to  instruct  on  a  particular  point,  when  no  request 
was  made  for  an  instruction  on  such  point,  and  the  attention  of  the 
court  was  not  called  to  the  omission. 

2.  Sahb — Charge  Should  be  Construed  as  a  Whole, — Although  an 
expression  in  an  instruction  may  be  subject  to  criticism,  if,  when  taken 
in  connection  with  other  portions  of  the  charge,  it  could  not  have  misled 
the  jury,  the  inaccuracy  will  not  be  ground  for  reversal 

Assmnpsit,  on  a  guaranty.  Appeal  from  the  Circuit  Ck>urt  of  Ck>le8 
County;  the  Hon.  Francis  M.  Wright,  Judge,  presiding.  Heard  in 
this  court  at  the  May  term,  1896.  AJQ^med.  Opinion  filed  February 
25,  1897. 
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James  F.  Hughes,  attorney  for  appellant. 

Horace  S.  Clark  and  John  F.  Scott,  attorneys  for 
appellee. 

Mr.  Justice  Wall  delivered  the  opinion  of  the  Court. 

This  is  an  appeal  from  a  judgment  in  the  sum  of  $250 
for  a  quantity  of  beer  sold  by  the  appellee  to  one  Barker, 
upon  the  written  order  of  the  appellant,  as  alleged.  The 
case  mainly  turned  upon  the  question  of  fact  whether  the 
defendant  signed  or  authorized  Barker  to  sign  a  letter  and 
telegram  introduced  in  evidence.  The  testimonv  was  con- 
flicting  on  this  point,  but  nothing  appears  to  justify  us  in 
reversing.  While  a  finding  for  defendant  might  have  been 
warranted,  yet  it  was  chiefly  a  question  of  veracity,  or  per- 
haps, as  to  which  of  the  witnesses  had  the  more  reliable 
memory. 

We  not  only  can  not  say  that  the  proof  fails  to  support 
the  verdict  but  are  rather  inclined  to  think  the  verdict  is 
right.  By  consent  of  parties,  the  court  orally  instructed 
the  jury.  It  is  now  urged  by  appellant  that  the  charge  is 
erroneous  in  that  it  ignores  the  defense  of  payment.  We 
do  not  see  that  such  defense  was  substantially  before  the 

jury. 

As  already  stated,  the  main  question  for  decision  was 
whether  defendant  ordered  the  shipment,  and  there  was 
apparently  no  other  controversy  in  the  case. 

If  there  was  such  a  defense  really  before  the  jury,  counsel 
should  have  asked  the  court  to  instruct  in  regard  thereto. 
Having  failed  to  make  such  request,  the  omission  by  the 
court  can  not  be  urged  as  ground  of  reversal,  and  more 
especially  so  in  view  of  the  evidence  which  does  not  seem 
to  present  anj^ thing  of  substance  upon  which  to  predicate 
such  instruction.     Williams  v.  People,  164  111.  481. 

It  is  urged  that  the  court  did  not  correctly  advise  the 
jury  as  to  the  burden  of  proof.  At  the  beginning  the  court 
said  that  the  plaintiff  must  establish  the  right  to  recover  by 
a  preponderance  of  the  evidence.     Again,  it  said : 
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"  The  burden  of  proof  is  upon  the  plaintiff  to  show  the 
telegrams  and  letters  were  signed  by  the  defendant,  or  that 
he  authorized  them  to  be  signed  in  his  name.  If  you  believe 
from  the  evidence  that  the  defendant  did  not  sign  them,  or 
if  you  believe  from  the  evidence  he  did  not  authorize  any 
other  person  to  sign  them  for  him,  then,  as  a  matter  of 
course,  he  was  not  bound  by  them." 

And  again :  "  As  I  said  before,  if  you  do  not  believe  from 
the  evidence  that  the  defendant  authorized  the  telegrams 
and  letters,  then  the  defendant  is  not  bound  bv  them.  So 
far  as  the  receipt  of  the  telegrams  or  letter  is  concerned, 
there  is  no  presumption  about  it,  one  way  or  the  other.  The 
]>laintiff  must  show  that  the  defendant  authorized  the  send- 
ing of  the  letter  or  the  sending  of  the  telegrams." 

Counsel  dwells  upon  the  expression,  "if  you  believe  from 
the  evidence  that  defendant  did  not  sign,  or  if  you  believe 
from  the  evidence  that  he  did  not  authorize  any  other  per- 
son to  sign  them  for  him,"  as  casting  the  burden  on  defend- 
ant. 

This  expression,  if  taken  alone,  would  be  subject  to  that 
criticism ;  but  though  inaccurate,  when  taken  in  connection 
with  the  other  portions  of  the  charge,  it  could  not  have  mis- 
led the  jury. 

The  whole  charge  being  read  and  considered  together,  as 
it  should  be,  is  not  misleading,  and  sufficiently  advises  the 
jury  that  the  burden  is  on  the  plaintiff  to  establish  the  case 
alleged,  by  the  weight  of  the  evidence.  We  can  not  think 
the  jury  misunderstood  the  rule  of  law  on  this  point.  No 
substantial  error  appearing  the  judgment  must  be  affirmed. 
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John  I,  White  v.  Alexander  Keady  et  al.  lim^ie 

1.  Fraudulent  Conveya.ncbs— Deed*  From  Husband  to  Wife.^A 
deed  from  a  husband  to  his  wife,  made  without  consideration,  is  fraudu- 
lent aa  against  existing  creditors  of  the  husband. 

2.  Husband  and  Wife— Ante-Nitptial  Contracts, — An  oral  ante- 
nuptial contract  is  void,  as  between  the  husband  and  his  creditors,  by 
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section  1,  chapter  59,  R.  S. ,  entitled  *'  Frauds  and  Perjuries/*  but  consum- 
mation of  the  marriage  and  performance  of  the  conditions  of  the  con- 
tract will  render  it  valid  and  efiFectual  as  between  the  parties  to  it. 

8.  Same, —Liens  for  Money  Advanced  by  the  Wife. — Where  a  wife 
gave  her  husband  money  which  she  had  earned  before  her  marriage,  and 
he  used  the  same  with  other  moneys  of  his  own  in  the  construction  of 
buildings  upon  real  estate  owned  by  him,  it  was  held,  in  a  proceeding 
to  subject  the  real  estate  to  the  payment  of  his  debts,  that  a  lien  superior 
to  the  right  of  the  creditors  of  the  husband,  and  in  favor  of  the  wifb  for 
the  money  so  advanced  should  be  reserved  against  the  property. 

Creditor's  BilL— Appeal  from  the  Circuit  Court  of  McLean  County; 
the  Hon.  Thomas  F.  Tipton,  Judge,  presiding.  Heard  in  this  court  at 
the  November  term.  1896.  Reversed  and  remanded  with  directions. 
Opinion  filed  February  25,  1897. 


Statement  of  the  Case. 

On  the  19th  day  of  January,  1894,  appellant  brought  an 
action  in  assumpsit  in  the  McLean  Circuit  Court  against 
appellee  Alexander  Keady  and  others  to  recover  judgment 
on  an  indebtedness  contracted  in  1891,  and  evidenced  by 
notes  dated  April  19th  of  said  last  mentioned  year. 

On  the  19th  day  of  January,  1894,  two  days  after  the 
institution  of  said  suit,  two  deeds  were  placed  on  file  for 
record  in  said  county. 

One  of  them,  dated  September  27,  1893,  was  executed  by 
said  Alexander  Keady  to  his  brother  Samuel  B.  Keady,  and 
conveyed  certain  lots  in  the  city  of  Normal,  in  McLean 
county. 

The  other  bore  date  November  30,  1893,  was  executed  by 
said  Samuel  B.  Keady  and  purported  to  convey  the  same 
lots  to  Mrs.  Cora  Keady,  wife  of  said  Alexander  Keady. 

Appellant  recovered  judgment  against  said  Alexander 
Keady,  caused  execution  to  be  issued  against  him,  but  the 
sheriff  was  unable  to  find  property  to  levy  upon  to  satisfy 
the  judgment. 

Appellant  thereupon  filed  his  bill  in  chancery  to  set  aside 
the  conveyances  of  the  town  property  hereinbefore  men- 
tioned, but  upon  a  hearing  the  bill  was  dismissed,  and  this 
is  his  appeal  prosecuted  from  the  decree  of  dismissal. 
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The  contention  of  appellant  was,  the  conveyance  of  the 
property  from  Alexander  Keady  to  his  brother,  and  from 
the  brother  to  Cora,  wife  of  Alexander,  were  without  con 
sideration,  and  in  fraud  of  his  right  as  creditor  of  Alexander. 

The  premises  in  question  consisted  of  one  full  lot  and 
one-half  of  another  lot  in  Normal,  on  which  was  a  frame 
residence,  the  homestead  of  said  Alexander  and  Cora  Keady. 
The  premises  were  of  the  value  of  $3,500,  or  thereabouts. 

Alexander  Keady  purchased  and  received  a  deed  for  the 
lots  May  5, 1891,  and  the  residence  was  erected  in  the  sum- 
mer of  that  year,  paid  for  Avith  his  money,  and  occupied  by 
him  and  his  family  from  thenceforth. 

The  title  remained  in  him  until  he  executed  the  deed  to 
his  brother  in  September,  1893,  as  before  stated. 

It  is  conceded  no  consideration  passed  upon  the  execution 
of  this  deed,  and  that  the  purpose  of  its  execution  was  to 
pass  the  title  from  the  husband  through  the  brother  to  the 
wife,  Cora,  which  was  accomplished  by  the  deed  subse- 
quently executed  to  her. 

Appellees,  however,  contended  this  transfer  of  title  from 
husband  to  wife  was  supported  by  adequate  consideration, 
as  follows : 

J.  That  prior  to  the  marriage,  as  a  condition  of  her 
acceptance  of  the  request  of  Alexander  to  become  his  wife, 
he  virtually  promised  her  he  would  provide  her  with  a 
home  in  her  own  right. 

2.  Soon  after  the  marriage  she  delivered  to  him  the  sum 
of  $400,  which  she  had  earned  before  her  marriage,  to  be 
held  by  him  upon  the  distinct  agreement  it  was  to  be 
applied  to  the  specific  purpose  of  aiding  in  securing  a  home 
for  her. 

3.  That  her  brother,  as  a  gift  to  her,  contributed  the 
sum  of  $500  to  aid  in  building  the  dwelling  house  upon  the 
lots. 

FiFBE  &  Barry,  attorneys  for  appellant, 

Owen  T.  Reeves  and  Hakvey  Hart,  attorneys  for  appel- 
lee Cora  S.  Keady. 
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Mr.  Presiding  Justice  Boggs  delivered  the  opinion  of 
THE  Court. 

To  state  a  deed  from  husband  to  wife,  made  without  con- 
sideration, is  fraudulent  as  against  existing  creditors  of  the 
husband,  is  but  to  reiterate  the  declarations  of  an  unbroken 
line  of  judicial  decisions. 

There  is  much  reason  for  the  view  the  alleged  ante-nup- 
tial agreement  did  not  enter  into  and  form  a  part  of  the 
consideration  which  moved  the  appellee  Cora  to  accept  the 
])roflfer  of  marriage,  and  that  the  conversations  out  of  which 
the  supposed  agreement  arose  were  but  the  expressions  of 
the  hopes,  desires  and  future  intention  of  the  parties. 
Moreover,  it  was  but  a  vague  and  indefinite  promise  she 
should  have  a  home  in  her  own  right  when  the  circumstances 
and  convenience  of  the  husband  would  admit.  Nevertheless, 
if  all  claimed  for  it  is  conceded,  it  was  but  an  oral  ante-nu|> 
t'al  undertaking. 

It  was  therefore  void  by  the  express  declaration  of  Sec. 
1,  Chap.  59,  R.  S.,  entitled  Frauds  and  Perjuries. 

As  between  the  parties  to  it,  the  consummation  of  tlie 
marriage  and  performance  of  the  conditions  of  the  contract 
would  have  made  it  valid  and  eflfectual. 

But  consummation  of  the  marriage  was  not  within  itself 
sufficient  to  avoid  the  eflfect  of  the  statute  (McAnnulty  v. 
McAnnulty  et  al.,  120  III.  26;  Richardson  v.  Richardson, 
148  111.  507),  and  the  rights  and  interest  of  creditors  of  the 
husband  intervened  before  the  agreement  in  question  was 
consummated  by  j^rfonnance  thereof. 

We  think  the  agreement  was  without  efficacy  as  against 
the  appellant,  who  was  a  creditor  of  the  husband  at  the  time 
he  endeavored  to  divest  himself  of  tlie  title  to  the  premises 
involved  herein.     8  Amer.  &  Eng.  Ency.  of  Law,  p.  684. 

Jt  is  clear  the  wife,  in  her  vocation  as  a  teacher  of  schools, 
earned  $400  prior  to  the  marriage,  and  that  she  gave  to  her 
husband  that  sum  to  be  retained  by  him  and  applied  to  the 
purpose  of  constructing  a  dwelling  for  a  home  for  her. 

It  does  not  appear  it  is  true  he  kept  this  identical  money 
received  from  the  wife  separate  from  his  funds,  but  it  is 
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not  to  be  doubted  he  regarded  himself  as  the  custodian  of 
that  amount  of  money  belonging  to  his  wife,  and  in  his 
hands  for  the  purpose  of  applying  it  to  the  paynlent  of  the 
costs  of  the  erection  of  a  dwelling  house  for  her. 

The  equities  as  to  this  item  are  so  strong  we  incline  to 
the  view  a  lien  in  her  favor  should  be  reserved  against  the 
property  superior  to  right  of  the  appellant  as  creditor  of 
the  husband.  She  is  not,  however,  entitled  to  interest  upon 
said  sum  under  any  of  the  provisions  of  the  statute  provid- 
ing for  interest.  The  husband  did  not  promise  to  pay  in- 
terest; it  was  not  in  the  contemplation  of  the  parties  he 
should  so  account  to  her,  nor  does  any  rule  of  equity  award 
it  to  her. 

We  are  not  impressed  with  the  justice  of  the  claim  the 
brother  of  the  wife  contributed  the  sum  named  as  gift  to 
aid  in  the  construction  of  the  dwelling. 

He  was  a  carpenter  and  builder.  They  applied  to  him 
to  build  a  house  according  to  a  given  plan. 

He  estimated  the  cost  at  a  sum  some  four  hundred  dol- 
lars greater  than  the  amount  they  desired  to  apply  to  the 
purposes  of  a  dwelling. 

After  a  conference  he  consented  to  abate  his  proposition 
in  the  sum  named. 

Possibly  and  probably  the  fact  of  his  relationship  oper- 
ated in  some  degree  to  induce  him  to  reduce  his  bid  as  a 
contractor,  but  we  can  not  conceive  the  wife  obtained 
thereby  any  interest  in  the  property  which  she  may  assert 
aorainst  a  creditor  of  the  husband. 

The  decree  is  reversed  and  the  cause  remanded,  with 
directions  to  the  Circuit  Court  to  enter  a  decree  that  the 
said  conveyance  from  Alexander  Keady  to  Samuel  B. 
Keady  and  that  from  Samuel  B.  Keady  to  Cora  Keady  are 
fraudulent  as  against  the  judgment  of  the  appellant,  and 
that  said  (Jora  Keadv  is  entitled  to  a  lien  in  the  sura  of 
$400  against  the  premises  in  said  deeds  mentioned  supe- 
rior to  the  lien  of  the  judgment.  Appellees  are  of  course 
entitled  to  the  homestead  estate  in  the  property.  Decree 
reversed  and  cause  remanded  with  directions. 
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City  of  Decatur  y.  Henry  Besten. 

1.  Sidewalks — Negligence  in  Repairing  a  Question  of  Fact. — 
Whether  a  sidewalk  has  been  out  of  repair  a  sufficient  length  of  time  to 
warrant  the  imputation  of  negligence  on  the  part  of  a  city  is  a  question 
of  fact. 

2,  Cities — Duty  of  Keeping  Sidewalks  in  Repair, — The  design  of 
the  law  is  that  the  sidewalks  of  a  city  shall  be  safe  and  free  from 
danger,  but  cities  are  not  charged  with  the  absolute  duty  of  making 
and  keeping  their  walks  safe.  They  are  only  required  to  use  reasonable 
exertion  to  accomplish  that  end. 

Trespass  on  the  Case,  for  personal  injuries.  Appeal  from  the  Cir- 
cuit Court  of  Macon  County;  the  Hon.  Edward  P.  Vail,  Judge,  presid- 
ing. Heard  in  this  court  at  the  November  term,  1896.  Affirmed. 
Opinion  filed  February  25,  1897. 

J.  M.  Lee,  attorney  for  appellant. 
Albekt  G.  Webber,  attorney  for  appellee. 

Mr.  Presidino  Justice  Booas  delivered  the  opinion  of 
THE  Court. 

Appellee  recovered  judgment  in  the  sura  of  $1,000,  for  in- 
juries received  by  a  fall  upon  a  sidewalk  in  the  appellant 
city. 

The  contention  of  the  appellant  city,  that  it  did  not  appear 
it  had  actual  notice  of  the  unsafe  condition  of  the  sidewalk 
in  question,  can  not  be  sustained. 

It  appeared  complaint  was  made  prior  to  the  time  appel- 
lee was  hurt,  to  Alderman  Aphrens  that  this  sidewalk  in 
question  was  in  general  unsafe,  and  that  he  introduced  a  res- 
olution in  the  city  council  that  it  be  repaired.  The  in- 
formation did  not  perhaps  specify  the  precise  defect  which 
caused  the  appellee  to  be  injured  but  it  was  sufficient  to 
attract  the  attention  of  the  council  to  the  fact  the  condition 
of  the  walk  at  that  point  demanded  attention. 

The  testimony  of  several  witnesses  was  such  as  to  warrant 
the  jury  in  believing  the  sidewalk  at  the  place  where  the 
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appellee  was  hurt  had  been  in  bad  condition  for  a  period  of 
six  months  prior  thereto,  so  the  other  contention,  notice  of 
the  defect,  could  not  be  imputed  and  must  be  overruled. 

Whether  the  appellee  was  in  the  exercise  of  ordinary  care 
is  much  discussed  in  the  briefs. 

It  was  a  question  of  fact,  and  we  are  unable  to  say  the 
jury  were  manifestly  wrong  in  their  decision  upon  it. 

Nor  can  we  say  the  damages  awarded  ($1,000)  are  excess- 
ive. There  was  testimony  tending  to  show  the  injury  is 
incurable,  and  that  the  appell&e  may  be  permanently  lame 
in  one  leg.  Whether  the  sidewalk  had  been  out  of  repair  a 
sufficient  length  of  time  to  warrant  the  imputation  of  neg- 
ligence was  a  question  of  fact. 

Therefore  the  court  should  not  have  advised  the  jury,  as 
was  done  by  an  instruction,  the  evidence  was  sufficient  upon 
the  point  if  it  appeared  the  defect -had  existed  for  a  period 
of  six  months  prior  to  the  time  of  the  injury  to  the  appel- 
lee. 

But  surely  no  one  would  contend,  as  a  matter  of  fact,  the 
imputation  of  negligence  would  not  arise  from  the  exist- 
ence of  a  defect  for  such  a  period  of  time  when  the  city,  as 
here,  had  actual  notice  the  walk  was  in  general  in  need  of 
attention  and  repair.  Hence  the  error  in  the  instruction  is 
not  within  itself  such  as  to  demand  a  reversal  of  the  judg- 
ment. 

We  do  not  think  ground  for  reversal  exists  because  of  the 
declaration  in  another  instruction  given  for  the  plaintiff 
below,  that  it  was  the  duty  of  the  city  to  use  aU  reasonable 
care  to  the  end  the  sidewalk  should  be  reasonablv  safe. 
The  criticism  upon  it  is,  "  all  reasonable  care  "  1b  a  higher 
degree  of  care  than  merely  reasonable  care. 

The  design  of  the  law  is,  the  sidewalks  of  a  city  shall  be 
safe  and  free  from  danger.  The  city  is  not,  however, 
charged  by  law  with  the  absolute  duty  of  making  and  keep- 
ing its  walks  safe,  but  is  required  to  use  reasonable  exertion 
to  accomplish  that  end.  It  may  omit  nothing  that  reason- 
able diligence  and  care  would  demand.  Hence  all  reason- 
able care  is  within  the  rule  of  duty. 
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The  sidewalk  was  within  the  corporate  limits,  and  the 
obligation  of  the  cit}''  to  exercise  ordinary  care  and  pru- 
dence to  keep  it  in  a  safe  condition,  our  Supreme  Court  has 
declared,  was  not  lessened  or  changed  by  the  fact  it  was  not 
as  much  in  use  as  walks  in  more  frequented  streets.  City  of 
Flora  V.  Nanney,  136  111,  4b. 

The  action  of  the  court  in  giving,  refusing  and  modifying 
instructions  was  in  harmony  with  the  principles  announced 
by  our  Supreme  Court  in  the  case  cited. 

The  fourth  refused  instruction  was  fully  covered  by  the 
ninth,  which  was  given.  * 

Instructions  Nos.  8  and  10,  which  were  refused,  were,  so 
far  as  proper  to  be  given,  repetitions  of  principles  announced 
in  Nos.  6,  7  and  14,  which  were  given. 

We  do  not  find  error  of  reversible  character.  The  judg- 
ment is  affirmed. 


Baltimore  &  0.  S.  W.  Ry.  Co.  v.  L.  D.  Higgins. 

1.  Variances— Jn  a  Description  of  Land. — In  a  suit  for  damages  to 
land  caused  by  fire  started  by  sparks  from  a  locomotive,  giving  the 
name  of  tlie  township  in  which  the  land  is  situated  is  needless  particu- 
larity in  the  description,  and  a  variance  in  that  regard  wiU  not  vitiate 
the  judgment  where  no  objection  was  made  on  that  account. 

2.  Same — In  Proving  the  Name  of  a  Railroad  Company, — It  is  com- 
mon practice  to  designate  railroads  by  initials  or  short  names,  and  in  a 
suit  against  a  railroad  company,  if  the  name  in  common  use  be  employed 
by  the  witnesses,  it  can  not  be  objected  on  appeal  that  the  name  of  the 
company  was  not  proved  as  alleged.  Such  an  objection  should  be  made 
on  the  trial. 

3.  Evidence — Of  Oumership  of  Land. — Possession  of  land  for  twelve 
or  fifteen  years  is  sufficient  evidence  of  ownership  in  a  suit  against  a 
wrongdoer  for  damages  thereto,  and  the  introduction  of  a  deed  con- 
veying a  half  interest  in  the  land  to  the  plaintiff  does  not  vitiate  such 
evidence. 

4.  Non-joinder — When  it  Must  he  Plead  in  Abatement. — In  actions 
for  torts  the  non-joinder  of  persons  interested  with  the  plaintiff  must 
be  plead  in  abatement  and  can  not  be  taken  advantage  of  on  the  trial 
otherwise  than  in  mitigation  of  damages. 
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5.  Instructions — Harmless  Inaccuracies. — A  court  of  appeal  will 
not  reverse  a  judgment  for  inaccuracies  in  instructions  when  it  is  plain 
that  under  the  evidence  such  inaccuracies  could  have  done  no  harm. 

Trespass  on  the  Case,  for  damages  caused  by  fire  set  by  sparks  from 
an  engine.  Appeal  from  Circuit  Court  of  Christian  County;  the  Hon. 
Jacob  Focke,  Judge,  presiding.  Heard  in  this  court  at  the  November 
term,  1896.    Affirmed.    Opinion  filed  February  25,  1897. 

Drennan  &  Lester  and  Hooan  &  Drennan,  attorneys 
for  appellant. 

Sharrock  &  Shamel,  attorneys  for  appellee. 

Mr.  Justice  Wall  delivered  the  opinion  of  the  Court. 

This  is  an  appeal  from  a  judgment  against  the  appellant 
for  $210,  in  an  action  on  the  case  for  damage  to  the  hedge 
fence  of  appellee,  by  fire  escaping  from  a  locomotive  engine 
to  tlie  right  of  way,  which  was  foul  with  weeds  and  dry 
grass,  and  thence  to  the  hedge.  The  first  objection  is  that 
there  is  a  variance  (as  to  the  location  of  the  farm)  between 
the  allegation  and  the  proof.  The  declaration  averred  the 
1  ind  was  in  Locust  township,  Christian  county,  and  one  of 
the  witnesses  testified  it  was  in  Rosemond  township.  No 
motion  was  made  to  exclude  the  evidence  on  the  ground  of 
variance.  An  instruction  was  asked  that  if  the  land  men- 
tioned in  the  declaration  was  in  Rosemond  and  not  in  Lo- 
cust township  the  jury  should  find  for  defendant,  which  the 
court  refused. 

It  does  not  appear  that  the  attention  of  the  court  or  of 
the  plaintiff  was  directed  to  this  variance  and  probably  it  was 
not.  Had  this  been  done  the  objection,  if  any,  could  and  no 
doubt  would  have  been  obviated.  From  an  examination  of 
the  official  railroad  map  it  would  seem  that  the  land  must 
be  in  Locust  township,  as  the  line  of  the  railroad  crosses  the 
extreme  ncrvheast  corner  of  Rosemond  township  at  the 
southeast  corner  of  Locust  and  then  runs  diagonally  through 
the  latter.  Either  the  witness  was  mistaken  or  the  stenog- 
npher  misunderstood  him,  if  this  be  the  case.  At  any 
rate  the  matter  did  not  attract  the  attention  of  court  or 
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counsel  and  under  such  circumstances  we  are  not  disposed 
to  reverse  for  that  cause.  Giving  the  township  was  need- 
less particularity  in  the  description,  and  the  variance  is  too 
trivial  a  matter  to  vitiate  the  judgment,  especially  in  view 
of  the  fact  that  no  objection  was  openly  made  on  that 
account. 

The  next  objection  is  that  the  name  of  defendant  com- 
pany was  not  proved  as  alleged.  The  witnesses  spoke  of  it 
as  the  Baltimore  &  Ohio,  or  the  B.  &  O.,  and  one  of  them 
as  the  O.  &  M.  It  is  habitual  to  designate  railroads  by  ini- 
tials or  some  short  name.  This  is  so  in  common  conversa- 
tion, as  well  as  in  the  oiHcial  advertisements  of  the  railroad 
companies.  It  is  a  matter  of  common  knowledge  that  the 
letters  O.  &.  M.,  referring  to  a  railroad,  designate  the  Ohio 
&  Mississippi,  which  has  been  succeeded  by  the  Baltimore  & 
Ohio  Southwestern,  the  latter  being  generally  designated  by 
letters  B.  &  O.,  or  B.  &  O.  S.  W.  In  this  instance  the  sta- 
tions Millersville  and  Owanico,  were  also  mentioned  as  to 
the  location  of  the  railroad,  so  that  no  question  as  to  its 
identity  was  possible.  But  were  this  not  so,  when  the  road 
was  mentioned  by  initials,  both  sides  evidently  knew  what 
was  meant,  and  if  counsel  for  the  defendant  desired  any 
further  identification  or  designation,  some  objection  should 
have  been  made  at  the  time. 

It  is  next  urged  that  the  ownership  of  the  land  was  not 
proved  as  alleged.  The  plaintiff  first  offered  in  evidence  a 
deed  for  the  undivided  one-half  of  the  land.  The  witness 
Reed  testified  that  he  was  occupying  the  land  under  a  lease 
from  the  plaintiff,  and  had  been  for  twelve  or  fifteen  years. 
Such  possession  was  enough  to  show  ownership  in  the 
plaintiff  for  the  purposes  of  this  case,  and  while  the  addi- 
tional evidence  of  a  deed  conveying  one-half  of  the  land  did 
not  strengthen  the  title,  it  did  not  weaken  it.  The  posses- 
sion of  plaintiff  ante-dated  the  deed  and  the  latter  might 
well  have  been  omitted  from  the  proof.  Herbert  v.  Her- 
bert, Breese  R.  354;  Keith  v.  Keith,  104  111.  397;  Adams  on 
Ejectment,  4th  Ed.,  137-324  2  Gr.  Ev.,  Sec.  309. 

Assuming  the  evidence  showed  that  the  plaintiff  owned 
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only  half  of  the  land,  the  defendant  asked  the  court  to 
instract  the  jury  that  unless  the  plaintiff  was  the  sole  owner, 
the  verdict  should  be  for  defendant,  which  the  court  prop- 
erly declined  to  do.  In  actions  for  torts  the  non-joinder  of 
persons  interested  with  the  plaintiff  must  b3  pleaded  in  abate- 
ment, and  can  not  be  taken  advantage  of  on  the  trial  other- 
;wise  than  in  mitigation  of  damages.  Edwards  v.  Hill,  11 
111.  22;  Johnson  v.  Richardson,  17111.  302;  1  Ch.  PI.  66. 

If  defendant  desired  to  insist  upon  the  fact  that  the  plain- 
tiff was  not  the  sole  owner  the  proper  course  was  to  urge  a 
reduction  of  the  damages.  It  was  competent  for  the  de- 
fense to  attack  the  prima  facte  case  of  ownership  made  out 
by  proof  of  possession,  but  this  was  not  attempted.  We 
think  this  objection  must  be  overruled. 

It  is  next  objected  that  the  proof  fails  to  show  the  fire 
originated  on  the  right  of  way,  as  alleged  in  the  declaration. 
The  witness  Withem  was  waiting  for  the  train  to  pass,  and 
immediately  after  it  passed  he  saw  the  fire  within  five  or 
six  feet  of  the  ends  of  the  ties.  He  tried  to  plit  it  out  but 
failed  and  it  spread  to  the  hedge.  The  right  of  way  is  fifty 
feet  in  width,  the  track  being  in  the  centre.  This  proof, 
which  is  not  contradicted,  sufficiently  supports  the  allega- 
tion as  to  the  point  where  the  fire  began. 

It  is  next  urged  that  the  damages  are  excessive.  Accord- 
ing to  one  witness  at  least  150  rods  were  wholly  destroyed. 
Another  said  160  rods.  Another  fixed  the  amount  wholly 
destroyed  at  190  rods,  and  in  addition  there  were  some  por- 
tions more  or  less  injured. 

The  part  so  destroyed  was  worth  one  dollar  per  rod. 
The  whole  string  of  230  rods  was  practically  useless  for  the 
purpose  of  a  fence.  The  attorney  fees  were  shown  to  be 
worth  $36,  which,  being  deducted  from  the  amount  of  the 
verdict,  leaves  $175  for  the  damage  to  the  hedge,  which  is 
quite  within  the  range  of  the  proofs. 

We  have  found  the  abstract  not  very  satisfactory  as  to 
details  and  have  examined  the  record.  After  a  careful 
reading  of  the  testimony  it  is  apparent  the  verdict  is  sup- 
ported upon  all  points.    The  defendant  offered  no  proof. 
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The  court  properly  denied  the  motion  to  withdraw  the  case 
from  the  jury  and  properly  refused  the  motion  for  new 
trial.  Objection  is  taken  to  the  first  instruction  for  plaintiff 
because  it  informs  the  jury  that  defendant  was  liable  if  lire 
escaped  from  the  engine,  whether  this  was  the  cause  of  the 
injury  or  not.  Upon  reading  the  instruction  we  hardly 
consider  this  a  fair  criticism,  but  as  the  evidence  clearly 
showed  that  the  injury  did  result  from  fire  escaping  from 
the  eno^ine  to  the  ricfht  of  wav,  which  was  foul  with  dry 
weeds  and  grass,  the  point  is  not  important. 

An  objection  urged  to  the  third  instruction  for  the 
plaintiff  is,  that  it  assumss  there  was  damage,  which  may  b3 
answered  the  same  way. 

No  substantial  error  appears  in  the  record,  and  the  judg- 
ment must  be  affirmed. 


Prudential  Insurance  Company  t.  Byron  Kite. 

1.  CovTRACT^Stipulations  as  to  Actions  Tkereon. — A  provision  in 
a  contract  of  employment  stipulating  that  the  servant  shaU  commence 
no  action  relating  to  the  employment  until  ten  days  after  notice  of  the 
particulars  of  his  claim  shall  have  been  served  on  the  master,  is  valid, 
and  the  servant  can  not  recover  for  services  rendered,  without  proof  of 
the  giving  of  such  notice. 

Transcript,  from  a  justice  of  the  peace.  Appeal  from  the  Circuit 
Court  of  Vermilion  County;  the  Hon.  Ferdinand  Bookwalter,  Judge, 
presiding.  Heard  in  this  court  at  the  November  term,  1896.  Reversed 
and  remanded.     Opinion  filed  February  25,  181)7. 

Mabin  &  Clark  and  M.  0.  Hamill,  attorneys  for  appel- 
lant. 

Evans  &  Beckwith,  attorneys  for  the  appellee. 

Mr.  Pbesidino  Justice  Boogs  delivered  the  opinion  of 
THE  Court. 
Appellee  acted  as  soliciting  agent  for  the  appellant  com- 
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pany  under  a  contract  in  writing  and  brought  this  action 
to  recover  compensation  for  his  services  under  the  terms 
and  conditions  of  the  contract. 

Paragraph  fourteen  of  the  contract  provides  "  That  no 
suit  at  law  or  in  equity  relating  to  my  employment  as  agent 
shall  be  maintainable  until  ten  da>^s  shall  have  expired  after 
service  on  the  president  or  secretary  of  the  company  of  a 
written  statement  of  particulars  and  amount  of  my  claim 
against  the  company,  nor  after  six  months  from  the  date  of 
the  official  transfer  of  the  business  obtained  by  me  for  the 
company,  any  statute  to  the  contrary  notwithstanding:" 

The  action  was  brought  without  having  first  furnished 
the  written  statement  of  particulars  and  amount  of  the 
claim. 

The  court  ruled  the  written  contract  alone  could  be 
relied  upon  to  determine  the  agreement  between  the  parties, 
but  excluded  paragraph  fourteen  from  the  consideration  of 
the  jury. 

It  does  not  appear  from  the  record  upon  what  ground  the 
court  ruled  the  paragraph  was  inoperative. 

Counsel  for  appellee  say  that  under  the  doctrine  an- 
nounced in  Yogel  et  al.  v.  Pekoe,  157  111.  339,  the  paragraph 
was  void  for  want  of  mutuality. 

In  that  case  the  contract  provided  Pekoe  should  not  quit 
the  service  of  Vogel  without  first  giving  two  weeks'  notice 
in  writing,  and  that  a  deposit  of  $25,  to  be  created  by  a 
retention  of  wages,  should  be  made  by  Pekoe,  to  be  retained 
as  liquidated  damages  in  case  of  non-compliance  with  the 
contract  in  this  respect.  Pekoe  earned  $25  in  the  service 
of  Vogel,  left  the  service  without  notice,  and  brought  suit 
to  recover  the  amount  he  had  earned. 

Vogel  interposed  as  a  defense  that  he  was  entitled  to  the 
sum  earned  as  liquidated  damages  by  virtue  of  the  con- 
tract. 

The  court  construed  the  contract  to  impose  no  obligation 
on  Vogel  to  employ  Pekoe,  or  to  pay  him  anything,  and  to 
be  so  framed  that  no  action  for  damages  for  a  breach 
thereof  could  be  maintained  upon  it  by  Pekoe. 

ToL&XIX^ 
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Hence  it  was  ruled  the  contract  was  void  for  want  of 
mutuality. 

In  the  case  at  bar  the  contract  provides  for  the  employ- 
ment of  the  appellee  in  the  service  of  the  company,  and 
fixes  his  compensation. 

The  compensation  was  to  be  determined  by  way  of  per- 
centages upon  the  amount  received  for  premiums  paid  to 
the  company,  but  the  contract  established  the  legal  right 
of  appellee  thereto,  and  is  enforcible  against  the  company 
according  to  its  terms  and  conditions. 

There  was  no  want  of  mutuality  in  the  contract,  taken  as 
a  whole,  and  it  is  not  distinct  or  independent  in  any  of  its 
parts. 

It  contained  no  provision  making  it  obligatory  upon  the 
company  to  furnish  a  written  statement  of  particulars  ''to 
appellee  before  a  right  should  accrue  to  it  to  institute  an 
action  against  him."  But  it  is  not  the  rule  that  a  contract 
must  be  reciprocal  as  to  each  and  every  separate  obligation. 

It  is  sufficient  if  upon  the  whole  contract  both  parties  are 
legally  obligated  to  abide  by  and  perform  its  conditions. 

Such  an  obligation  furnishes  consideration  and  mutuality 
for  the  several  undertakings  of  the  parties  to  the  contract. 

It  does  not  appear,  nor  is  it  suggested,  the  stipulation  of 
the  paragraph  in  question  is  against  public  policy  or  in  con- 
flict with  any  requirement  of  law. 

The  parties  had  full  power  to  contract  as  to  the  details  of 

their  business  affairs  and  relations,  and  the  court  had  no 
function  to  perform  other  than  to  enforce  as  between  them 
the  contract  as  they  made  it. 

The  paragraph  in  question  constituted  a  condition  prece- 
dent to  recovery.  Prudential  Ins.  Co.  v.  Meyers,  44  N.  E. 
Kep.  55. 

The  judgment  must  be  and  is  reversed,  and  the  cause 
remanded. 
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Charles  Faith  r.  Wm.  H.  Taylor.  %  |»g 

1.  Landlord  and  Tenant— Pcrmw»«ion  to  Tenant  to  Sell  Crop  Waives 
Lien, — If  a  landlord  authorizes  a  tenant  to  sell  the  crop  raised  on  his 
land,  and  a  purchaser  is  aware  of  this  fact,  he  may  make  payment  to 
the  tenant,  and  if  he  does  so  will  not  be  liable  to  the  landlord. 

Trespass  on  the  Case,  for  impairment  of  a  lien.  Appeal  from  the 
Circuit  Court  of  Macon  County;  the  Hon.  Edward  P.  Vail,  Judge, 
presiding.  Heard  in  this  court  at  the  November  term,  1896.  Reversed 
and  remanded.    Opinion  filed  February  25,  1897. 

W.  E.  Redmon,  attorney  for  appellant. 
Mills  Brothers,  attorneys  for  appellee. 

Mr.  Justice  Wall  delivered  the  opinion  of  the  Court. 

This  was  an  action  on  the  case,  in  which  the  plaintiff 
alleged  that,  being  the  owner  of  certain  land,  he  leased  the 
same  to  one  Lill  for  certain  rent  to  be  paid  in  money;  that 
the  said  Lill  raised  a  quantity  of  corn  on  the  land  upon 
which  the  plaintiff  had  a  lien  for  his  rent,  and  that  while 
said  lien  was  subsisting,  the  rent  being  due  and  unpaid,  said 
Lill  sold  the  corn  to  defendant,  who  well  knew  that  Lill  was 
the  tenant  of  the  plaintiff,  and  that  the  com  was  raised  upon 
the  demised  premises;  that  defendant  converted  the  corn  to 
his  own  use,  and  thereby  plaintiff  was  deprived  of  his  lien, 
wherefore  he  sought  to  recover  the  value  of  so  much  thereof 
as  would  be  necessary  to  pay  the  rent. 

The  defendant  pleaded  the  general  issue,  and  upon  trial  by 
jury  there  was  a  verdict  for  $254.80,  upon  which  judgment 
was  rendered.     The  defendant  has  appealed. 

The  evidence  sufficiently  established  the  allegations  of 
the  declaration  as  to  the  tenancy,  and  the  knowledore  thereof 
by  the  defendant  at  the  time  of  the  purchase,  but  the  defense 
relied  upon  was  that  the  plaintiff,  after  his  rent  was  due, 
authorized  the  tenant  to  sell  the  corn,  and  that  defendant 
knew  that  fact  when  he  bought.  Is  this  a  defense  ?  In  the 
case  of  Finney  v.  Harding,  136  111.  573,  the  Supreme  Court 
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held,  that  under  our  statute  the  landlord  having  no  right 
of  property  in  the  crop  raised  bv  the  tenant,  and  no  right 
of  possession  by  virtue  of  his  mere  lien,  can  maintain  no 
action  against  the  purchaser  except  for  a  fraudulent  act 
intended  to  impair  the  lien.  The  gist  of  the  right  of 
recovery  is  declared  to  be  the  wrongful  or  tortious  act 
of  defendant,  or  the  omission  of  some  legal  duty,  in  conse- 
quence of  which  injury  has  resulted  to  the  plaintiff. 

In  that  case,  for  the  first  time,  the  question  was  directly 
presented  whether  an  innocent  purchaser  without  notice 
was  liable  to  the  landlord,  and  it  was  answered  in  the 
negative. 

In  view  of  the  doctrine  thus  announced,  which  is  well 
supported  by  the  authorities  cited,  it  seems  verj^  clear  that 
where  the  landlord  authorizes  the  tenant  to  sell  and  receive 
the  proceeds,  and  where  the  purchaser  is  aware  of  the  fact, 
there  can  be  no  recovery. 

In  such  case  there  is  no  fraudulent  act  by  the  purchaser 
calculated  to  impair  the  landlord's  security — nothing  wrong- 
ful or  tortious.  When  the  landlord  permits  the  tenant  to 
sell,  he  permits  him  to  receive  the  purchase  money.  Though 
the  purchaser  knows  of  the  landlord's  lien,  yet  he  knows 
also  that  the  tenant  is  selling  with  such  permission,  and  in 
paying  the  money  to  him  he  is  doing  no  more  than  the  land- 
lord has  authorized.  To  allow  the  landlord  to  hold  him, 
under  such  circumstances,  would  be  unjust  and  inequitable. 
The  judgment  will  be  reversed  and  the  cause  remanded. 


Edward  Carter  v.  James  Penn. 

1.  Appellate  Ck>URT  Practice-- JS7rro*r«  not  Argued  Deemed  Aban- 
doned.— Errors  formally  assigned  will  be  considered  as  abandoned  where 
the  appellant  fails  to  mention  them  in  his  brief. 

Trespass  on  the  Case,  for  personal  injuries.  Appeal  from  the  Cir- 
cuit CJourt  of  Tazewell  County;  the  Hon.  Nathaniel  W.  Green,  Judge, 
presiding.  Heard  in  this  court  at  the  November  term,  1806.  Affirmed. 
Opinion  filed  February  25,  1897. 
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Pbettyman  &  Vbldb,  attorneys  for  appellant. 
Hammond  &  Wyeth,  attorneys  for  appellee. 

Mb.  PfiEsiDiNa  Justice  Boggs  delivered  the  opinion  of 
THE  Court. 

Appellant  operated  a  coal  mine;  appellee  was  in  his  em- 
ploy, and  while  engaged  in  repairing  a  signal  wire  in  the 
shaft  of  the  mine,  was  struck  and  injured  by  an  ascending 
cage. 

He  obtained  judgment  against  appellant  in  the  sum  of 
$300,  upon  the  ground  the  cage  was  put  in  motion  through 
the  personal  negligence  of  the  appellant. 

The  only  alleged  error  pointed  out  and  discussed  in  the 
brief  for  the  appellant  is,  the  verdict  of  the  jury  was  against 
the  evidence. 

Other  errors  were  formally  assigned,  but  are  deemed 
abandoned  by  reason  of  the  failure  to  rely  upon  them  in  the 
brief. 

We  have  carefully  read  and  considered  the  testimony  and 
the  argument  of  counsel  thereon. 

There  seems  no  substantial  ground  for  the  contention  that 
appellee  was  not  in  the  line  of  his  duty  at  the  time,  or  that 
he  failed  to  exercise  ordinary  care  for  his  own  safety. 

The  jury,  in  answer  to  a  special  interrogatory,  found  the 
injury  was  the  result  of  the  personal  negligence  of  appel- 
lant. 

This  was  the  f rictional  point  of  fact. 

The  evidence  was  conflicting.  After  mature  consideration 
we  are  of  opinion  we  would  not  he  authorized  in  saying  the 
verdict  and  judgment  is  manifestly  wrong. 

There  appears  no  reason  we  should  extend  the  opinion 
by  entering  upon  a  discussion  of  the  testimony. 

The  judgment  is  aiBrmed. 
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Henry  A.  Gardner  v.  Mary  C.  Girtin^  Administratrix^ 

Etc. 

1.  Depositions — Who  ta  a  Non-resident. — A  non-resid«it  witness, 
within  the  meaning  of  section  28,  chapter  51 ,  H.  S.,  entitled,  '*  Evidence 
and  Depositions/*  is  one  who  does  not  reside  in  or  is  not  a  resident  of  a 
particular  place,  either  within  or  without  the  State. 

2.  Practice— ppemngr  and  Closing. — It  is  within  the  discretion  of 
the  court  to  permit  the  defendant  to  open  and  close  whenever  during  a 
trial  he  assumes  the  afiflruiative,  and  the  mere  fact  that  the  general  issue 
is  not  withdrawn  until  after  the  jury  is  chosen  and  some  evidence  taken 
makes  no  difference. 

3.  Sales — For  Future  Delivery — When  Void, — A  sale  of  goods  to  be 
delivered  in  the  future  ia  valid,  though  there  may  be  an  option  as  to  the 
time  of  delivering,  and  though  the  seller  had  no  other  means  of  getting 
them  than  of  going  into  the  market  and  buying  them,  but  if,  under  the 
guise  of  a  contract,  valid  on  its  face,  the  real  purpose  and  intention  of  the 
parties  be  merely  to  speculate  in  tlie  rise  or  fall  of  prices,  and  the  goods 
are  not  to  be  delivered,  but  the  loser  is  only  to  pay  the  difference  between 
the  contract  and  the  market  price,  tlien  the  transaction  is  a  wager  and 
is  void. 

4.  Promissory  Note — Founded  Upon  a  Wager,  Void — Innocent  Pur- 
chaser,— A  promissory  note  given  upon  such  an  illegal  consideration  is, 
under  our  statute,  void  in  the  hands  of  an  innocent  purchaser,  and  such 
illegality  of  a  part  of  the  consideration  will  taint  the  whole. 

5.  Intention— O/'  Parties— How  Established,— The  intention  of  the 
parties  to  a  contract  may  be  established  not  only  by  their  assertions  but 
also  by  the  attending  circumstances. 

Assnmpsit,  on  a  promissory  note.  Error  to  the  Circuit  Court  of 
McLean  County;  the  Hon.  Thomas  F.  Tipton,  Judge,  presiding.  Heard 
in  this  court  at  the  May  term,  1896.  Affirmed.  Opinion  filed  February 
25,  1897. 

F.  K.  Henderson  and  E.  E.  Donnelly,  attorneys  for 
plaintiff  in  error. 

J.  J.  MoRRissEY,  attorney  for  defendant  in  error. 

Mr.  Justice  Wall  delivered  the  opinion  of  the  Court. 

This  was  assumpsit  upon  a  promissory  note  for  $1,000, 

signed  by  Jno.  J.  Girtin  and  Wm.  C.  Girtin,  payable  to 
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Nash,  Wright  &  Co.,  ninety  days  after  its  date,  September 
6,  18S9. 

The  note  was  indorsed  to  the  plaintiff  Gardner.  There 
was  no  service  upon  the  defendant  John  J.  Girtin.  The 
defendant  Wm.  0.  Girtin  made  the  defense  that  the  note 
was  given  for  the  consideration  of  a  balance  due  the  payees 
upon  certain  transactions  on  the  board  of  trade,  in  Chicago, 
which  were  in  violation  of  the  statute  against  option  deal- 
ing in  grain,  and  was  void  for  that  reason. 

There  was  a  verdict  and  judgment  thereon  in  favor  of 
defendant,  and  the  plaintiff  has  brought  the  record  hereupon 
a  writ  of  error,  making  the  administratrix  of  said  Wm  C. 
Girtin,  who  has  since  died,  party  defendant  thereto. 

It  is  assigned  as  error  that  the  court  suppressed  certain 
depositions  taken  by  the  plaintiff.  This  involves  the  proper 
construction  of  Sec.  28  of  Ch.  61,  E.  S.  The  plaintiff  had 
given  notice  that  he  would  sue  out  a  commission  to  take 
the  depositions  of  certain  named  witnesses  residing  in  this 
State,  more  than  one  hundred  miles  from  the  place  of  hold- 
ing court,  upon  written  interrogatories,  pursuant  to  section 
26,  and  the  defendant  gave  notice  under  section  28  of  his 
election  to  have  the  deposition  taken  upon  interrogatories 
to  be  propounded  orally,  but  the  plaintiff,  conceiving  that 
the  last  named  section  is  not  applicable  where  the  witness 
resides  in  this  State,  obtained  a  commission  to  take  the  dep- 
ositions upon  the  wi'itten  interrogatories,  and  it  was  so 
done;  wherefore  the  court  sustained  the  defendant's  motion 
to  suppress. 

What  is  meant  bv  the  term  *'  non-resident  witness, "  as 
found  in  the  second  line  of  Sec.  28  ? 

A  non-resident  is  one  who  does  not  reside  in  or  is  not  a 
resident  of  a  particular  place.  One  may  be  a  non-resident 
of  the  United  States  or  of  a  State,  or  of  a  count v,  or  of  anv 
particular  place.  It  is  contended  by  plaintiffs  in  error  that 
the  term  as  used  here  refers  to  one  not  residing  in  the  State. 
It  may  as  well  refer  to  one  not  residing  in  the  county,  and 
there  is  as  much  reason  for  giving  the  right  to  oral  exami- 
nation where  the  witness  resides  in  the  State  as  where  be 
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resides  beyond.  It  would  seem  strange  that  the  privilege 
should  be  accorded  in  the  one  case  and  denied  in  the  other. 
By  Sec.  25,  when  the  witness  resides  out  of  the  county,  his 
deposition  may  be  taken  orally. 

Using  the  term  non-resident  in  its  primary  and  general 
sense,  indicating  one  who  is  not  a  resident  of  a  particular 
place,  makes  the  provision  applicable  whether  the  witness 
is  in  or  out  of  the  State  which,  we  have  no  doubt,  was  the 
purpose  of  the  Legislature.  We  are  therefore  inclined  to 
agree  with  the  ruling  of  the  court  on  this  point.  The 
plaintiff  made  no  motion  for  a  continuance  in  order  to  re- 
take the  testimony  or  to  obtain  the  attendance  of  the  witr 
nesses,  but  went  to  trial  and  produced  two  of  the  witnesses 
in  person.  These  witnesses  so  produced  seem  to  have  been 
the  most  important  and  their  testimony  covered  the  whole 
subject,  generally  and  in  detail,  upon  which  all  of  the  wit- 
nesses whose  depositions  were  taken  were  examined.  It  is 
not  apparent  that  the  ruling  of  the  court,  if  erroneous,  caused 
the  plaintiff  any  particular  harm. 

It-is  a  common  practice  where  a  deposition  is  suppressed 
to  ask  for  time  in  which  to  retake  it  or  obtain  the  presence 
of  the  witness,  and  in  case  the  party  has  acted  in  good  faith, 
though  upon  a  mistaken  view  of  the  law,  the  court  will  in 
its  discretion  grant  reasonable  delay.  In  this  instance 
where  the  point  involved  was  the  construction  of  the  stat- 
ute, upon  which  difference  of  opinion  might  well  arise,  such 
an  application  would  no  doubt  have  been  entertained.  Had 
it  been  made  and  denied,  and  the  party  thereby  deprived 
of  material  testimony,  he  would  have  been  in  better  position 
here.  Not  having  done  so  we  are  disposed  to  hold  that 
even  though  the  court  may  have  been  mistaken  in  its  con- 
struction of  the  statute  the  judgment  should  not  be  reversed 
for  that  cause. 

Another  objection  is  that  the  court  permitted  the  defend- 
ant to  open  and  close  the  argument  to  the  jury.  This  is 
based  upon  the  fact  that  defendant  did  not  withdraw  his 
plea  of  the  general  issue  until  after  the  trial  had  begun, 
when  he  was  permitted  to  do  so  and  rest  his  defense  upon 
s;)ecial  pleas  ia  which  he  assumed  the  affirmative. 
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In  the  case  of  Goetz  v.  Sona,  65  111.  App.  78,  we  held  that 
it  is  within  the  discretion  of  the  court  to  permit  the  defend- 
ant to  open  and  close  whenever  during  the  trial  he  assumes 
the  affirmative,  and  the  mere  fact  that  the  general  issue  is 
not  withdrawn  until  after  the  jur}^  is  chosen  makes  no  dif- 
ference. We  are  disposed  to  apply  the  rule  in  this  case, 
where  some  evidence  had  been  taken  before  the  general 
issue  was  withdrawn,  and  therefore  overrule  the  objection. 
The  chief  question  in  the  case  is  one  of  fact;  that  is,  as  to 
the  character  of  the  transactions  between  the  parties.  It 
appears  that  John  J.  Girtin  was  without  means  and  was 
furnished  with  money  and  credit  by  Wm.  C.  Girtin,  his 
brother,  in  the  business  of  buying  grain  at  Towanda — ship- 
ping and  selling  through  Nash,  Wright  &  Co.,  a  commission 
firm  of  Chicago.  This  began  in  18S7.  The  transactions 
were  small  and  at  first  were  strictly  legitimate,  being  con- 
fined to  the  purchase  and  shipment  for  sale  of  corn  and  oats. 
In  a  short  time  however  he  began  to  speculate  on  the  board 
of  trade  through  this  firm,  and  while  he  continued  to  buy 
and  ship  grain,  yet  the  speculative  feature  of  their  trans- 
actions became  the  more  important  and  resulted  in  very 
heavy  losses  to  him.  The  note  in  suit  is,  no  doubt,  directly 
or  indirectly,  based  upon  these  losses;  that  is  to  say,  it  was 
directly  given  for  margins,  or  for  a  balance  due  because  of 
money  advanced  by  Nash,  Wright  &  Co.  for  margins  in 
these  speculative  transactions. 

The  dealings  between  the  parties  are  so  commingled  that 
it  would  require  much  time  and  space  to  point  out  those 
which  were  strictly  on  account  of  grain  actually  shipped  by 
Girtin  to  Nash,  Wright  &  Co.,  and  by  them  sold  for  him, 
and  those  which  were  exclusively  on  account  of  grain  bought 
and  sold  on  the  board  of  trade,  and,  as  stated,  the  losses  in 
these  latter  were  large,  aggregating  very  much  more  than 
the  amount  of  the  note  in  suit.  The  testimonv  offered  bv 
the  defense  was  to  the  effect  that  in  these  speculative  deals 
there  was  no  intention  or  expectation  that  the  grain  should 
be  delivered,  but  the  purpose  in  every  instance  was  to  settle 
by  the  differences. 
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These  trades  during  the  last  year  involved  hundreds  of 
thousands  of  bushels  and  were  all  on  margin  and  all  adjusted 
without  the  receipt  or  delivery  of  grain,  either  in  specie  or 
by  warehouse  receipt.  The  plaintiff  proved  that  in  every 
instance  the  buyer  or  seller  had  the  right  to  receive  or  de- 
liver the  grain,  and  that  it  was  merely  a  matter  of  choice  or 
convenience  to  settle,  as  was  done  uniformly,  by  the  differ- 
ences, and  that  there  was  never  any  design  to  violate  the 
statute.  It  is  not  necessary  here  to  discuss  the  law  appli- 
cable in  such  cases. 

It  has  been  so  often  announced  that  we  need  do  no  more 
than  state  the  rule  that  a  sale  of  goods  to  be  delivered  in 
the  future  is  valid  though  there  may  be  an  option  as  to  the 
time  of  delivering,  and  though  the  seller  had  no  other 
means  of  getting  them  than  of  going  into  the  market  and 
baying  them,  but  if  under  the  guise  of  such  a  contract,  valid 
on  its  face,  the  real  purpose  and  intention  of  the  parties  be 
merely  to  speculate  in  the  rise  or  fall  of  prices,  and  the 
goods  are  not  to  be  delivered,  but  the  loser  is  only  to  pay 
the  difference  between  the  contract  and  the  market  price, 
then  the  trajisaction  is  a  wager  and  the  contract  is  void.  A 
promissory  note  given  upon  such  illegal  consideration  is, 
under  our  statute,  void  in  the  hands  of  an  innocent  holder. 
Pope  V.  Ilanke,  155  111.  617. 

Such  illegality  of  the  part  of  the  consideration  would 
taint  the  whole.  Tenny  v.  Foote,  95  111.  99.  Miles  v.  An- 
drews, 40  111.  App.  155.  In  this  instance  it  appears  the  note 
was  transferred  without  recourse  to  the  plaintiff  after  ma- 

turitv. 

The  intention  of  the  parties  may  be  established  not  only 
by  their  assertions  but  also  by  the  attending  circumstances. 
We  have  carefully  read  the  evidence  as  presented  by  the 
abstract,  which  is  very  full,  as  stated  by  counsel,  and  we  are 
satisfied  the  jury  were  warranted  in  reaching  the  conclusion 
the}'  did  upon  the  main  issue  before  them.  It  is  improb- 
able, not  to  say  incredible,  that  in  all  these  deals  there  was 
any  intention  to  handle  the  actual  grain.  John  J.  Girtin 
w^as  utterly  unable  to  do  so,  and  so  probably  was  his  brother, 
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who  was  merely  aiding  him  with  money  and  credit.  This 
was  no  doubt  known  to  the  commission  men,  who  were 
mainly  interested  in  their  commissions,  regardless  of  the 
results  to  Girtin.  A  perusal  of  the  communications  between 
the  parties  and  a  consideration  of  all  the  circumstances  in 
proof  can  lead  to  but  the  one  conclusion,  as  we  think,  that 
these  transactions  were  all  illegal  and  void  because  the  real 
purpose  was  merely  to  speculate  in  the  rise  and  fall  of 
prices,  with  no  intention  to  receive  or  deliver  the  grain,  but 
merely  to  pay  or  receive  the  difference  between  the  contract 
price  and  the  market  price.  Much  criticism  of  the  rulings 
of  the  court  on  the  admission  and  rejection  of  evidence  and 
of  its  comments  in  so  doing  is  found  in  the  brief  of  plaint- 
iff in  error.  Without  going  into  these  matters  in  detail  we 
think  it  enough  to  say  that  we  find  nothing  very  substan- 
tial therein.  The  evidence  necessaril}'^  took  a  wide  range  and 
the  jury  were  put  in  possession  thereby  of  the  whole  affair, 
so  far  as  susceptible  of  proof,  but  we  find  nothing  irrele- 
vant introduced  to  the  prejudice  of  the  plaintiff.  Any 
errors  there  were  are  of  not  such  importance  as  to  vitiate 
the  judgment.  As  to  the  action  of  the  court  in  giving, 
ref  usin^::  and  modif vinff  instructions  there  is  also  much  com- 
plaint. 

As  frequently  happens,  there  were  too  many  instructions, 
at  least  more  than  was  necessary,  and  there  was  much  repe- 
tition, in  varying  form  and  with  more  or  less  of  argument. 
The  series  offered  on  each  side  was  faulty  in  these  respects. 
After  an  examination  of  all  that  was  thus  given  by  the  court 
to  the  jury  we  are  of  opinion  that,  in  view  of  the  evidence 
and  of  the  issue  presented,  the  jury  were  not  misled  and 
that  the  plaintiff  was  not  prejudiced  in  any  substantial  de- 
gree by  the  instructions  given  for  the  defendant  when  con- 
sidered in  connection  with  those  given  for  the  plaintiff. 

On  the  whole  we  are  of  opinion  the  judgment  is  respon- 
sive to  the  merits  and  that  there  is  no  such  error  in  the 
record  as  should  cause  a  reversal. 

It  will  be  afSrmed. 
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James  E.  Rawley  t.  Kate  S.  Murray. 

1 .  PRAcrriCE — Setting  Aside  Default  and  Granting  New  Trial,  —Where 
an  attorney  was  notified  that  a  case  was  sec  for  trial  on  the  day  previous 
to  the  trial,  and  it  does  not  appear  that  he  made  any  preparation  for 
trial,  that  he  had  not  time  for  that  purpose,  that  he  made  reasonable 
application  to  the  court  for  delay,  or  that  he  was  unable  to  attend  the 
trial,  wa3  the  sole  attorney  for  the  defendant,  and  that  there  was  not 
time  to  secure  another,  a  motion  to  set  aside  a  default  and  grant  a  new 
trial  is  properly  overruled. 

CoYenant,  on  a  warranty  deed.  Appeal  from  the  Circuit  Court  of 
Christian  County;  the  Hon.  Robert  B.  Shirley,  Judge,  presiding. 
Heard  in  this  court  at  the  November  term,  1896.  Affirmed.  Opinion 
filed  February  25,  1897. 

Drennan  &  IloGAN  and  J.  H.  Yarnell,  attorneys  for 
appellant. 

J.  C.  McQuiGG,  attorney  for  appellee. 

Mr.  Justice  Wall  delivered  the  opinion  of  the  Court. 

This  was  an  action  of  covenant  on  warranty  deed  brought 
by  Kate  S.  Murray,  since  deceased,  against  the  appellant. 

Pleas  were  filed  and  the  cause  being  at  issue  was  called 
for  trial,  and  the  defendant  not  being  present,  a  jury  was 
impaneled,  the  evidence  of  the  plaintiff  was  heard,  and 
nothing  being  offered  on  the  part  of  the  defendant,  the 
court  instructed  the  jury  to  find  for  the  plaintiff.  A  ver- 
dict was  rendered  accordingly. 

Afterward,  the  defendant  moved  for  new  trial  upon 
several  grounds,  one  of  w^iich  was  embodied  in  the  affi- 
davits of  himself  and  his  attorney.  The  affidavit  of  the 
defendant  was  to  the  effect  that  he  had  a  meritorious  de- 
fense  and  had  employed  counsel  to  represent  him,  and  that 
the  case  was  called  in  the  absence  of  himself  and  his  attor- 
ney, they  never  having  received  notice  of  the  setting  of  the 
case  for  trial. 

The  affidavit  of  the  attorney  was  to  the  effect  that  the 
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case  was  set  for  trial  when  he  was  not  present,  and  without 
any  agreement  on  his  part;  that  the  plaintiff's  attorney  had 
agreed  not  to  have  the  case  set  without  notice  to  the  par- 
ties; that  he  received  no  notice  of  the  setting  until  one  day 
prior  to  the  trial  and  had  no  opportunity  to  arrange  for  a 
resetting  of  the  same;  that  he  was  sick  and  unable  to  be 
present  in  court  on  the  day  of  trial,  and  that  he  sent  a  tele- 
gram to  another  attorney  asking  him  to  procure  a  resetting 
of  the  case,  which  telegram  was  read  to  the  court  but  the 
court  refused  to  reset  the  case  and  it  proceeded  to  trial  in 
the  absence  of  the  defendant  and  his  attorney;  that  the 
defendant  had  a  meritorious  defense,  and  that  the  damages 
were  excessive.  There  was  also  an  affidavit  by  a  physician 
that  the  attorney  was  at  the  time  sick  and  unable  to  leave 
home. 

It  is  not  shown  by  these  affidavits  that  proper  diligence 
was  exercised  by  the  defendant  or  his  attorney. 

While  the  latter  knew  the  case  was  set  for  trial  one  day 
in  advance,  it  does  not  appear  that  he  made  any  preparation 
for  trial — that  he  had  not  time  for  that  purpose — or  that 
he  made  seasonable  application  to  the  court  for  delay.  If 
he  was  sick  and  could  not  attend  he  might  have  caused  the 
defendant  to  go,  and,  if  necessary,  procure  another  attorney. 
It  does  not  appear  that  he  was  the  sole  attorney  for  defend- 
ant, and  that  there  was  not  time  to  secure  another.  What 
he  did  was  merely  to  send  a  telegram  to  another  attorney, 
whether  employed  in  the  case  not  appearing,  on  the  day 
of  trial,  asking  him  to  obtain  a  resetting.  While  it  is  said 
this  telegram  was  presented  to  the  court  it  is  not  shown 
what  it  contained,  nor  that  the  court  had  any  way  of  know- 
ing what  credence  to  give  it. 

We  think  there  is  no  reason  to  say  that  the  court  erred 
in  refusing  to  delay  the  trial,  or  to  grant  a  new  trial  for 
the  cause  set  forth  in  these  affidavits. 
.  It  is  urged  the  evidence  does  not  support  the  verdict.  A 
general  warranty  deed  such  as  alleged  in  the  declaration 
was  produced,  and  it  appeared  that  prior  to  its  date  one- 
half  ot  the  lot  thereby  conveyed  had  been  appropriated  by 
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a  railroaxi  company  for  its  right  of  way,  etc.,  under  con- 
demnation proceedings,  and  that  the  plaintiff  had  thereby 
lost  that  part  of  the  lot.  The  value  of  the  property  thus 
taken  was  proved.  The  evidence  thus  produced  was  suffi- 
cient to  establish  the  plaintiff's  case,  and  in  the  absence  of 
proof  to  the  contrary  the  verdict  was  necessarily  for  the 
plaintiff.  The  court  properly  so  instructed  the  jury,  which 
was  the  only  instruction  given. 

The  defendant,  in  support  of  the  position  that  the  verdict 
was  excessive,  offered  the  affidavit  of  two  witnesses  to  the 
effect  that  the  said  half  lot  was  worth  considerably  less 
than  the  amount  of  the  verdict,  and  he  so  stated  in  his  own 
affidavit  already  referred  to.  If  we  are  correct  in  saying 
that  he  did  not  use  proper  diligence  to  be  ready  for  trial  or 
obtain  a  dela3%  then  of  course  this  point  is  not  well  made. 
Had  he  been  duly  vigilant  he  would  have  been  able  to  pro- 
duce this  testimony  on  the  trial,  and  perhaps  the  plaintiff 
would  have  been  able  to  meet  it.  The  verdict  is  supported 
by  the  evidence  before  the  jury.  No  error  appears  in  the 
action  of  the  court  in  refusing  a  new  trial.  The  judgment 
will  be  affirmed. 


James  R.  Ross^  Henry  C.  Thompson  and  Henry  C.  Knode 
V.  A.  B.  Cox  and  William  Greenwell. 

1.  Injunctions— To  Kestrain  the  Collection  of  Judgments — Appli- 
cation of  the  Statute, — Under  the  statute  "only  so  much  of  any  judg- 
ment at  law  shall  be  enjoined  as  the  complainant  shall  show  himself 
equitably  not  bound  to  pay,"  so  that  if  a  complainant  be  unable  to  estab- 
lish a  defense,  in  whole  or  in  part,  against  the  claim  on  which  a  judg- 
ment is  founded,  the  statute  forbids  an  injunction. 

Bill  for  an  Injunction.— Appeal  from  the  Circuit  Court  of  Coles 
County;  the  Hon.  Francis  M.  Wright,  Judge,  presiding.  Heard  in  this 
court  at  the  November  term,  1896.  Reversed  and  remanded.  Opinion 
filed  February  35,  1897. 

H.  S.  Tannbb  and  Habbaugh  &  Whitakkb,  attorneys  for 
appellants. 
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John  E.  &  Walter  Eden,  attorneys  lor  appellees. 

Mb.  Presiding  Justice  Boggs  delivered  the  opinion  of 
THE  Court. 

Appellees  executed  two  notes,  each  payable  to  the  appel- 
lants as  partners  under  the  firm  name  and  style  of  Jas.  R. 
Ross  &  Co. 

The  notes  each  contained  a  warrant  of  attorney  authoriz- 
ing the  confession  of  judgment  thereon. 

Appellants  caused  a  judgment  on  the  notes  to  be  entered 
by  confession  in  the  Circuit  Court  of  Moultrie  County,  but 
on  subsequent  application  of  the  appellees,  it  was  opened 
and  pleas  to  the  merits  filed  in  defense.  Pending  a  hear- 
ing, appellants  dismissed  the  action. 

Afterward  they  caused  a  second  judgment  to  be  entered 
in  Coles  county  by  confession,  in  virtue  of  the  warrants  of 
attorney,  and  procured  execution  to  be  issued  thereon  and 
levies  to  be  made  on  land  belonging  to  appellees. 

This  was  a  bill  in  chancery  to  enjoin  a  sale  of  the  lands 
levied  on  and  also  to  restrain  the  issuance  of  other  execu- 
tions thereafter,  and  to  vacate  the  judgment. 

Answer  and  replication  were  filed  and  the  testimony  pro- 
duced by  the  respective  parties  upon  the  merits  of  the  con- 
troversy heard  by  the  court. 

The  court  ruled  the  entry  of  the  judgment  by  confession 
in  Moultrie  count}"  exhausted  all  power  conferred  by  the 
warrants  of  attorney,  and  that  the  judgment  afterward 
entered  in  virtue  of  the  same  warrants,  and  which  the  bill 
sought  to  enjoin,  was  for  that  reason  void  and  should  be 
vacated,  and  decreed  it  be  vacated  and  the  execution  and 
levy  thereof  quashed. 

Sec.  7,  Chap.  69,  R.  S.,  entitled  Injunctions,  provides : 
"  Only  so  much  of  any  judgment  at  law  shall  be  enjoined 
as  the  complainant  shall  show  himself  not  equitably  bound 
to  pay,  and  so  much  as  shall  be  sufficient  to  cover  costs." 
In  Colson  v.  Leitch,  110  111.  504,  it  was  said : 

"  The  right  of  injunction,  it  will  be  borne  in  mind,  is  not 
against  the  whole  judgment  because  of  any  error  in  its 
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rendition,  but  only  against  so  much  of  it  {i.  e.  that  part  of 
the  amount  of  which)  as  he  shall  show  himself  equitably  not 
bound  to  pay.  In  short,  the  right  to  enjoin  is  because  that 
which  is  claimed  to  be  owed  is  in  equity  not  owed,  and  not 
because  of  the  form  it  has  been  made  to  assume." 

In  the  case  at  bar  the  appellees  invoked  the  aid  of  a 
court  of  equity,  and  therefore  the  question  submitted  to 
the  court  was  whether  they  were  equitably  bound  to  pay 
the  whole  or  any  part  of  the  amount  sought  to  be  collected 
by  virtue  of  the  execution  and  judgment. 

Whether  the  warrants  of  attorney  were  legally  sufficient 
to  justify  the  rendition  of  the  judgment  was  wholly  unim- 
portant. 

The  court  should  have  determined  from  the  testimony 
whether  the  appellees  were  equitably  indebted  to  the  appel- 
lants in  the  amount  of  the  whole  or  any  part  of  the  judg- 
ment and  entered  its  decree  accordingly. 

The  parties  were  entitled  to  the  judgment  of  the  chancel- 
lor upon  the  proofs  submitted. 

We  can  not  substitute  our  judgment  thereon  but  can 
only  order  the  decree  be  reversed  and  the  cause  remanded. 


The  Wabash  Railroad  Co.  y.  William  Randol. 

1.  Railroads — Duty  to  Fence  Right  of  Way — Adoption  of  Fence 
Erected  by  Owner  of  Land. — It  is  the  duty  of  a  railroad  company  to 
build  and  maintain  a  fence  along  its  right  of  way  suitable  and  sufficient 
to  prevent  stock  from  going  upon  its  track,  and  if  it  does  not  do  so,  but 
joins  a  fence  built  at  other  points  to  a  fence  previously  erected  by  a  land 
owner  near  to  the  right  of  way  but  on  his  own  land,  it  adopts  and  ap- 
propriates his  fence  and  must  see  that  it  is,  imd  continues  to  be,  sufH- 
cient  for  the  purpose.  Failing  in  this  it  is  responsible  precisely  as  if  it 
had  built  such  fence. 

2.  Practice— Objections  to  Allowance  of  Attorney's  Fees, — In  a  suit 
against  a  railroad  for  injuries  caused  by  its  failure  to  fence  its  right  of 
way,  objections  to  the  allowance  of  attorney's  fees,  on  the  ground  that 
they  are  not  claimed  tn  the  declaration,  should  be  made  when  evidence 
of  such  fees  is  offered. 
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Trespass  on  the  Gase»  for  injuries  to  stock.  Appeal  from  the  Circuit 
Court  of  Moultrie  County;  the  Hon.  Edward  P.  Vail,  Judge,  presid- 
ing. Heard  in  this  court  at  the  May  term,  1896.  Affirmed.  Opinion 
filed  February  25,  1897. 

Cochran  &  Miller,  attorneys  for  appellant. 

Harbaugh  &  Whitaker,  attorneys  for  appellee. 

Mr.  Justice  Wall  delivered  the  opinion  of  the  Court, 

This  is  an  appeal  from  a  judgment  for  damages  by  reason 
of  stock  killed,  the  negligence  alleged  being  a  failure  to 
maintain  a  sufficient  fence  along  the  right  of  way,  as  re- 
quired by  the  statute.  The  stock  killed  consisted  of  three 
horses  and  two  hogs.  The  defendant  claimed  the  hogs  did 
not  get  on  the  track  by  reason  of  the  defective  fence.  It 
is  not  certain  the  verdict  included  an  allowance  for  them^ 
inasmuch  as  the  amount  awarded  is  entirely  within  the 
range  of  proof  as  to  the  value  of  the  horses. 

As  to  these  it  was  insisted  below,  and  is  here,  that  though 
they  got  on  the  track  through  a  defective  fence,  yet  the 
defendant  was  not  responsible,  because  the  fence  was  built 
by  the  plaintiff  and  defendant  had  no  knowledge  it  was 
defective. 

It  was  testified  by  the  plaintiff  that  some  seven  years 
before,  the  defendant  had  no  fence  along  the  right  of  way 
at  that  point,  and  being  the  owner  of  the  adjoining  land  he 
built  this  fence  for  the  purpose  of  enclosing  his  garden,  and 
built  it  on  his  own  ground,  some  two  or  three  feet  from  the 
outside  line  of  the  right  of  way,  he  having  previously,  with- 
out avail,  requested  the  defendant  to  fence.  Afterward  the 
defendant  did  build  a  five-wire  fence  along  the  right  of  way 
north  and  south  of  the  plaintiff,  and  joined  to  his  fence,, 
which  remained  the  onlv  barrier  between  him  and  the  riffht 
of  way  at  that  point.  It  was  an  ordinary  picket  fence,  suit- 
able for  a  garden.  Later,  he  moved  his  residence  to  a  differ- 
ent part  of  his  land,  provided  another  garden,  and  took 
away  the  inner  fence  of  the  old  garden,  thereby  throwing 
that  piece  of  ground  into  the  field.     His  horses  being  iA 
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this  field  passed  through  a  gap  in  the  fence  (which  fell  or 
was  pushed  down,  the  posts  having  become  rotten)  to  the 
right  of  way  and  were  struck  by  a  train  which  soon  after- 
ward went  over  the  road. 

There  is  substantially  no  denial  of  the  facts  as  thus  stated 
by  the  plaintiff.  It  was  the  duty  of  the  defendant  to  build 
and  maintain  a  fence  along  its  right  of  way  at  that  point 
suitable  and  sufficient  to  prevent  horses,  etc.,  from  going  on 
the  track.  It  did  not  do  so,  but  joined  a  fence  it  built  at 
other  points  to  this  fence  of  the  plaintiff,  which  was  on  his 
own  land.  By  doing  so  it  adopted  and  appropriated  his 
fence,  and  should  have  been  careful  to  see  that  it  was,  and 
<^outinued  to  be,  sufficient  for  the  purpose.  Failing  herein 
it  should  be  responsible  precisely  as  if  it  had  built  the  fence. 
It  can  not  be  said  with  reason  that  the  plaintiff  assumed 
the  defendant's  duty  of  building  and  maintaining  such  a 
fence  as  the  law  requires.  He  built  a  fence  on  his  own  land, 
for  his  own  purposes,  and  because  he  made  no  objection 
when  the  defendant  joined  it,  he  did  not  thereby  release 
defendant  from  its  dutv  in  that  behalf. 

The  cases  cited  in  the  brief  of  appellant  on  this  point  are 
111.  C.  R.  E.  Co.  V.  Swearingen,  33  111.  293,  and  St.  V.  &  T. 
H.  E.  E.  Co.  V.  Washburn,  97  111.  253. 

In  the  former  it  was  held  that  although  the  land  owner 
built  the  fence  as  the  employe  of,  and  with  materials  fur- 
nished by  the  company,  he  did  not  thereby  assume  the  duty 
of  thereafter  maintaining  it.  In  the  latter  there  was  a 
contract  between  the  company  and  the  land  owner  by  which 
he  undertook  to  maintain  the  fence  for  a  time  which  had 
not  elapsed  when  the  accident  occurred.  These  cases  do 
not  support  the  contention  of  appellant. 

It  is  suggested  the  company  is  not  responsible  unless  it 
had  reasonable  time  to  repair  the  breach  before  the  injury 
occurred,  citing  III.  C.  E.  E.  Co.  v.  Swearingen,  47  IlL  206. 
When  a  company  uses  ordinary  diligence  to  maintain  a 
fence,  and  a  casual  breach  occurs  without  its  fault,  it  should 
have  a  reasonable  time  within  which  to  repair,  as  ruled  in 
^he  case  cited,  and  other  cases  since  decided  to  the  same 
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effect.  Here,  however,  the  fence  was  not  in  good  repair 
and  evidently  had  not  been  for  some  time.  The  section 
foreman,  a  witness  introduced  by  defendant,  says  it  was  not 
in  very  good  condition  and  so  do  other  witnesses.  Mani- 
festly it  was  not;  for  the  posts  were  so  rotten  that  three 
panels  went  down  at  once.  Due  care  on  the  part  of  the 
defendant's  employes  would  have  led  them  to  strengthen  it 
in  time  to  prevent  this  accident. 

The  case  of  C,  B.  &  Q.  R.  R.  v.  Seirer,  60  111.  295,  cited 
in  the  brief,  is  hardly  in  point. 

There  the  plaintiff  had,  of  his  own  motion,  repaired  a 
breach  in  the  railroad  fence,  but  did  it  insufficiently,  though 
it  looked  well  enough.  He  knew  it  was  not  sufficient. 
The  company  knew  nothing  of  this,  and  under  the  circum- 
stances it  was  held  he  could  not  recover,  because  he  had 
voluntarily  assumed  to  make  the  repair  without  notice  to 
the  company  of  the  breach,  and  knew  he  had  not  done  it 
properly. 

That  case  is  unlike  this.  Here  the  plaintiff  had  not  mis- 
led the  company  b}''  assuming  to  repair  and  not  doing  it 
well.  He  had  at  most  only  neglected  to  see  whether  the 
fence  was  sufficient.  As  it  was  the  duty  of  the  company 
to  make  a  fence  there,  and  as  it  had  adopted  and  appropri- 
ated this  fence,  it  was  bound  to  use  due  care  to  keep  it 
good.  He  had  the  right  to  rely  upon  this  and  to  act  accord- 
inglv. 
'  It  is  urged  the  court  erred  in  permitting  proof  of  the 
value  of  the  fees  of  the  plaintiff's  attorney,  because  the 
declaration  made  no  demand  for  an  allowance  on  that 
account.  Assuming  it  is  necessary  to  so  demand  in  the 
declaration,  the  objection  must  be  overruled,  because  it 
comes  too  late.  Such  a  point  should  be  made  specifically 
when  the  evidence  is  offered,  so  that,  if  well  taken,  it  may 
be  obviated  by  amendment.  No  other,  objections  are  urged 
and  the  judgment  will  be  affirmed. 
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Michael  Stockbarger  and  Charles  H.  Stockbarger  ?.  I. 

W.  Sain. 

1.  Parties— TF^  May  Sue  When  Principal  is  Not  Disclosed.— 
When  the  principal  Ib  not  discloBed,  either  principal  or  agent  may  sue 
upon  a  contract  not  under  seal. 

2.  Appellate  CJourt  Practice— WTien  Errors  Will  be  Deemed 
Waived. — Where  the  abstract  does  not  contain  instructions  complained 
of  as  error,  and  the  objections  to  them  are  not  pointed  out  in  the  briefs, 
the  alleged  errors  will  be  deemed  waived. 

ABSnmpsIt',  for  breach  of  a  contract  of  sale.  Appeal  from  the  County 
Court  of  Cumberland  County;  the  Hon.  Gbsham  Monohon,  Judge,  pre- 
siding. Heard  in  this  court  at  the  November  term,  1896.  Affirmed. 
Opinion  filed  February  26,  1897. 

L.  N.  Brewer  and  P.  A.  Brady,  attorneys  for  appellants. 
SoRANTON  &  ScRANTON,  attomeys  for  appellee. 

Mr.  Presiding  Justice  Bogos  delivered  thb  opinion  or 
THE  Court. 

The  action  was  assumpsit  by  appellee  against  appellants 
to  recover  damages  for  failure  to  comply  with  an  agreement 
in  writing,  which  is  in  words  and  figures  following : 

"Sold  my  entire^  crop  of  broom  corn  to  I.  W.  Sain,  for 
Day  &  Hubbard,  Chicago,  or  Merkle,  Paris,  111.,  for  sixty- 
five  dollars  ($65.00)  per  ton,  to  be  well  baled,  when  dry,  and 
smuttered  corn  to  be  rethresbed,  and  all  soiled  corn  to  be 
kept  separate  and  baled  separate.  Think  will  have  14  tons 
green  hurl,  and  possibly  20,  and  the  balance  damaged  by 
smut  and  fired  to  be  delivered  when  all  baled  and  dry. 
Keo.  on  the  same  $200.00  check.     Crooked,  half  price. 

M.  Stockbarger." 

The  more  important  alleged  error  discussed  or  specifically 
pointed  out  in  the  brief  of  appellant  is,  the  verdict  is  con- 
trary to  the  evidence;  first,  because  it  was  against  both 
appellants  upon  a  contract  entered  into  by  but  one  of  them; 
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second,  because  it  appears  from  the  contract  appellee  was 
not  one  of  the  contracting  parties,  but  only  an  agent;  third, 
there  was  not  sufficient  proof  of  a  breach  of  the  agreement. 

If  the  appellee  entered  into  the  contract  as  an  agent  his 
principal  was  not  disclosed,  and  it  does  not  clearly  appear 
he  did  not  intend  to  be  bound. 

He  was  therefore  personally  liable  for  its  fulfillment.  1 
Amer.  &  Eng.  Ency.  of  Law,  402  and  406. 

When  the  principal  is  not  disclosed  either  principal  or 
agent  may  sue  upon  a  contract  not  under  seal.  Saladin  v. 
Mitchell  45  111.  79. 

Aside  from  this  we  think  the  proper  construction  of  the 
contract  is  that  appellee  is  principal  therein. 

The  statement  that  the  corn  was  for  Dav  &  Hubbard  or 
for  Merkle  may  be  properly  regarded  as  indicating  he  ex- 
pected to  dispose  of  the  com  to  one  or  the  other  of  the 
parties  named, either  by  absolute  sale  or  under  contract 
afterward  to  be  made  for  such  party. 

The  more  serious  question  is  whether  both  appellants  are 
liable. 

We  find  evidence  in  the  record  tending  to  show  that 
though  the  name  of  but  one  appellant  appeared  to  the  con- 
tract both  were  jointly  interested  as  owners  of  the  broom 
corn  intended  to  be  disposed  ot  by  it,  that  both  acted 
jointly  in  delivering  so  much  of  the  corn  as  was  delivered, 
and  that  the  acts  of  both  were  in  other  respects  indicative 
of  a  joint  acceptance  of  the  benefits  of  the  contract,  and  also 
evidence  which  teniel  to  show  both  acted  together  in 
secreting  and  refusing  to  deliver  a  portion  of  the  broom 
com. 

Upon  all  these  points  the  testimony  was  not  free  from 
serious  conflict,  but  after  carefully  consulting  the  whole 
testimony  we  are  constrained  to  accept  the  verdict  of  the 
jury  as  being  the  better  guide  for  our  action. 

The  contract  in  that  view  of  the  weight  of  the  testimony 
was  properly  regarded  as  that  of  both  appellees,  entered  into 
in  the  name  of  M.  Stockbarger. 

The  breach  consisted  of  refusal  and  failure  to  deliver  the 
"entire  crop." 
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As  to  that,  as  before  remarked,  in  view  of  all  the  testi- 
mony, we  ought  to  regard  the  jury  as  the  better  judges  of 
the  weight  of  testimony. 

The  sufficiency  of  the  declaration  was  questioned  by 
demurrer,  the  ground  thereof  being  it  appeared  from  the 
allegations  plaintiff  was  merely  an  agent  and  that  the  right 
of  action  was  in  the  principal. 

The  declaration  alleges  appellee  entered  into  the  contract 
as  principal. 

The  contract  is  set  out  in  the  declaration  in  Jkbg  verba, 
and  the  argument  in  favor  of  the  position  the  demurrer  was 
well  taken  rests  upon  the  construction  given  it  by  counsel 
for  appellant. 

As  we  are  unable  to  agree  such  construction  is  correct, 
it  follows  we  do  not  think  the  court  erred  in  overruling  the 
demurrer. 

The  abstract  does  not  contain  the  instructions,  nor  are 
the  objections  to  them  pointed  out  in  the  briefs,  and  are 
deemed  waived.  E.  St.  L.  Electric  R.  R.  v.  Stout  43  111. 
App.  546. 

The  judgment  is  affirmed. 


Cle?e1and,  C.^  G.  &  St.  L.  By.  Co.  v.  A.  L.  Patterson. 

1 .  Ck)MMON  Carriers — Limitations  of  Liability  by  Contmct — A  con- 
tract by  a  shipper,  that  he  will  at  his  own  risk  feed  and  water  stock 
while  in  transit,  is  valid,  and  if  it  appears  that  a  shipment  was  under- 
stood to  have  been  made  under  such  a  contract,  the  fact  that  the  con- 
tract was  not  signed  until  the  transportation  was  nearly  complete  will 
not  render  the  carrier  liable  for  failure  to  water  stock. 

Trespass  on  the  Case,  for  failure  of  railroad  company  to  water  stock. 
Appeal  from  the  Circuit  Court  of  Vermilion  County;  the  Hon.  Ferdi- 
nand BooKWALTER,  Judge,  presiding.  Heard  in  this  court  at  the  May 
term,  1896.     Reversed  and  remanded.    Opinion  filed  February  25,  1897. 

H.  M.  Steely,  attorney  for  appellant. 
Lawrence  &  Lawrence,  attorneys  for  appellee. 
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Mk.  Justice  Wall  delivered  the  opinion  of  the  Coijkt. 

The  appellee  recovered  a  judgment  for  $35  against  appel- 
lant for  damages  caused,  as  alleged,  by  negligence  in  trans- 
porting a  car  load  of  hogs. 

The  hogs  were  shipped  at  Ridge  Farm  Station,  on  appel- 
lant's road,  to  be  transported  to  Indianapolis.  They  were 
placed  in  a  stock  car  about  5 :  30  p.  m.,  and  were  immedi- 
ately taken  out  by  a  train  going  north  to  Tilton,  the  termi- 
nus of  that  branch  of  appellant's  road,  a  distance  of  some 
sixteen  miles  from  Ridge  Farm.  Here  the  car  was  switched 
by  the  WabasH  Railway  Company  to  the  "  Y  "  connecting 
its  road  with  the  Peoria  and  Eastern  Division  of  appellant's 
road,  and  was  left  there  about  eight  o'clock  p.  m.  The  first 
freiffht  train  east  on  the  P.  &  E.  Division  was  due  at  11 :  30 
p.  M.,  but  that  night  it  was  two  hours  late,  and  reached 
Indianapolis  about  two  hours  behind  time  the  next  morn- 
ing. There  was  some  delay  on  the  part  of  the  Belt  road 
in  switching  the  car  to  the  stock  yards,  and  when  it  was 
unloaded  five  of  the  hogs  were  dead. 

There  is  no  complaint  that  the  delays  referred  to  caused 
the  shipper  to  lose  anything  in  the  market  price,  for  the 
hogs  were  promptly  sold  at  the  ruling  figures  for  that  day. 

The  only  ground  of  recovery  is  that,  for  want  of  water, 
five  of  the  hogs  died. 

According  to  the  testimony,  they  had  water  just  before 
being  loaded  in  the  car  at  Ridge  Farm,  and  when  placed  on 
the  "  Y"  at  Danville  they  were  apparently  in  good  condi- 
tion, but  when  taken  into  the  train  on  the  P.  &  E.  Division 
they  were  hot  and  panting  and  two  were  dead. 

They  were  then  watered,  and  were  watered  again  at 
Crawfordsville.  Whatever  negligence  there  was  must  have 
been  in  not  sooner  watering  at  Danville,  and  it  is  claimed 
that  as  the  weather  was  unusually  warm  this  was  necessary. 
Had  the  train  going  east  been  on  time  they  would  have  been 
watered  two  hours  earlier  than  they  were,  and  perhaps  this 
might  have  prevented  the  loss. 

There  is  evidence  tending  to  show  that  they  had  been 
fighting  while  on  the  *'  Y,"  and  this  is  the  more  probable, 
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because  the  seventy-one  head  in  the  car  were  made  up  of 
three  or  four  different  lots,  and  being  strange  to  each  other 
they  would  be  likely  to  fight  while  the  car  was  standing  on 
the  "  Y,"  especially  if  they  were  uncomfortable  from  heat 
and  thirst. 

Assuming  that  the  want  of  water  while  so  waiting  was 
the  efficient  cause  of  the  loss,  the  question  is  whether  ap- 
pellant should  be  held  responsible  therefor. 

Appellee  was  an  experienced  shipper  of  such  stock;  had 
frequently  sent  hogs  by  that  train  to  the  Indianapolis  market 
and  was  familiar  with  the  movement  of  trains.  He  also 
knew  that  in  order  to  get  the  lowest  rate  the  shipper  was 
required  to  sign  a  certain  shipping  contract,  which  exempted 
the  company  from  the  consequence  of  neglect  to  feed  and 
water  stock  during  transit.  He  went  awaj^  from  the  statioa 
the  evening  of  shipment,  without  executing  the  contract, 
but  returned  the  next  morning  without  solicitation  and 
signed  it.  At  that  time  the  car  was  still  in  transit,  and  he 
did  not  then  know  that  anything  unusual  had  occurred.  It 
seems  quite  clear  that  both  he  and  the  station  agent  under- 
stood the  shipment  was  upon  the  usual  terms  as  to  rates  and 
conditions,  and  that  the  delay  in  signing  the  contracts  was 
merely  because  the  appellee  did  not  go  to  the  office  for  that 
purpose  that  evening.  His  action  in  going  there  the  next 
morning  shows  plainly  that  he  understood  he  was  shipping 
under  the  contract  and  in  consideration  of  the  reduced  rate. 

It  is  not  urged  that  he  did  not  know  the  conditions  of  the 
contract,  but  merely  that  it  io  not  effective,  because  not 
signed  until  the  transportation  was  nearly  complete. 

We  think  if  it  was  mutually  understood  that  the  contract 
was  to  be  signed  and  that  the  shipment  was  to  be  there- 
under, the  mere  delay  in  its  execution  until  the  service  was 
partly  rendered  would  make  no  difference,  and  therefore 
the  case  is  to  be  considered  in  the  same  light  as  though  it 
were  actually  signed  the  evening  before  when  the  hogs  were 
placed  in  the  car. 

As  stated,  one  of  the  conditions  of  the  contract  exempted 
the  carrier  from  the  duty  to  feed  and  water,  the  shipper 
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assuming  to  do  so  at  his  own  risk  and  expense,  and  being 
permitted  to  go  with  the  stock  on  the  same  train  without 
charge  for  the  purpose  of  watering  and  caring  for  them. 
Had  appellee  done  this  he  would  have  discovered  the  neces- 
sity for  water  while  on  the  "  Y,"  and  would  presumably 
have  avoided  the  loss. 

It  does  not  appear  that  the  appellant  by  its  servants 
actually  knew  that  the  hogs  were  suffering  for  water,  and 
any  omission  to  discover  the  fact,  or  to  water  them,  would 
be  within  the  stated  exemption.  The  contract  also  exempted 
the  carrier  from  liability  for  injury  caused  by  hogs  crowd- 
ing upon  one  another  and  the  like. 

If  the  contract  is  to  be  considered  as  applicable,  it  is  dif- 
ficult to  see  upon  what  line  of  reasoning  the  verdict  can  be 
supported.  We  are  of  opinion  the  motion  for  new  trial 
should  have  been  granted. 

The  judgment  will  be  reversed  and  the  cause  remanded. 


Edward  W.  Hill  v.  The  City  Electric  Railway  Company. 

1.  Subscriptions  —  Tafctriflf  Security  For,  Does  Not  Releane  Sub- 
scriber.—Fersoua  desiring  the  extension  of  a  street  car  line  signed  a 
subscription  paper  agreeing  to  pay  certain  specified  sums  on  condition 
that  the  line  be  extended  as  desired.  The  company  accepted  the  sub- 
scriptions, but  required  that  they  be  guaranteed,  which  was  done.  The 
extension  was  then  built.  Held^  that  the  guaranty  was  merely  col- 
lateral, and  did  not  release  the  subscriptions,  which  were  subject  only 
to  the  condition  implied  by  law,  that  the  extension  be  completed  in  a 
reasonable  time. 

Assampslt,  on  a  subscription.  Appeal  from  the  Circuit  Court  of 
Macon  County;  the  Hon.  Edward  P.  Vail,  Judge,  presiding.  Heard 
in  this  court  at  the  November  term,  1896.  Affirmed.  Opinion  filed 
February  25,  1887. 

LeForgee  &  Lee,  attorneys  for  appellant. 
Mills  Bros.,  attorneys  for  appellee. 


442  Appellate  Courts  of  Illinois. 

Vol.  69.J  C,  C,  C.  &  St.  L.  Ry.  Co.  v.  Patterson. 

Mb.  Justice  "Wall  delivered  the  opinion  of  the  Coubt. 

The  appellant  signed  a  subscription  by  which  he  promised 
to  pay  the  appellee  one  hundred  dollars  as  a  bonus  for 
extending  and  operating  its  line  of  railway  west  on  Pugh 
street,  in  Decatur,  one-half  mile  in  the  direction  of  and  near 
to  property  owned  by  appellant. 

The  subscription  paper  was  signed  by  a  number  of  other 
persons,  who  agreed  to  pay  the  amounts  set  opposite  their 
names,  respectively. 

The  company  required  that  the  payment  of  these  sub- 
scriptions should  be  guaranteed,  and  accordingly  a  paper 
was  signed  by  the  appellant  and  sundry  other  persons  agree- 
ing to  pay  the  company  $2,500,  which  was  about  the  aggre- 
gate amount  of  these  subscriptions,  in  case  the  road  should 
be  so  extended  by  the  first  of  the  next  January. 

The  extension  was  not  made  by  that  time,  and  this  guar- 
anty being  no  longer  available,  another  to  the  same  effect 
was  signed  by  sundry  persons,  not  including  appellant,  con- 
ditioned that  the  extension  should  be  completed  by  the  first 
of  the  next  July.     It  was  completed  by  the  date  last  fixed. 

Appellant  insists  that  the  making  and  accepting  of  these 
guaranties  was  in  effect  a  release  of  the  subscriptions  and 
that  as  the  conditions  of  the  first  guaranty  to  complete  by 
January  1st  was  not  complied  with,  and  as  he  did  not  sign 
the  second  guaranty,  he  is  not  liable. 

We  think  these  guaranties  were  merely  collateral  and 
did  not  release  the  subscriptions,  which  were  absolute  and 
were  subject  only  to  the  condition  implied  by  law  that  the 
extension  should  be  completed  within  a  reasonable  time.  It 
is  not  insisted,  nor  could  it  be  successfully,  that  there  was 
such  unreasonable  delay  as  should  have  avoided  the  sub- 
scriptions. The  company  accepted  the  subscriptions,  only 
requiring  they  should  be  guaranteed,  and  built  the  extension 
as  desired  by  the  subscribers. 

Having  obtained  what  they  desired  they  ought  to  pay 
therefor  as  they  promised. 

The  judgment  will  be  affirmed. 
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LeForgee  v.  Colby  Bros.  &  Co. 


Julia  A.  LeForgee  et  al.  y.  Colby  Bros.  &  Go. 

1.  Mechanic's  Lien — Extent  of. — The  lien  of  a  mechanic  or  material 
man  is  npon  the  whole  property  and  affects  the  entire  estate,  legal  and 
equitable,  held  by  the  parties. 

2.  Same — Purpose  of  the  Notice. — ^The  notices  under  sections  one  and 
seven  of  the  mechanic's  lien  act  are  required  in  order  to  protect  the 
contractor  in  reference  to  the  time  when  the  lien  shall  attach,  and  as 
to  its  enforcement  against  other  creditors,  incumbrancers  and  pur- 
chasers. 

8.  Same — When  Notices  Are  Not  Required. — As  to  the  owner  and  as 
to  creditors,  incumbrancers  and  purchasers,  notices  are  not  required.  So 
far  as  they  are  concerned,  the  contract  and  its  performance  create  the 
lien  in  favor  of  the  contractor,  and  the  notice  by  the  sub-contractor, 
under  section  25,  secures  the  lien  in  his  favor  to  the  same  extent  as  that 
of  the  contractor. 

Mechanic's  Lien.— Appeal  from  the  Circuit  Court  of  Macon  County; 
the  Hon.  Edward  P.  Vail,  Judge,  presiding.  Heard  in  this  court  at 
the   November  term,  1896.     Affirmed.     Opinion    filed  February  25, 

1897. 

LeForgee  &  Lee,  attorneys  for  appellant. 
J.  M.  Gray,  attorney  for  appellee. 

Mr.  Ju8'ncE  Wall  delivered  the  opinion  of  the  Court. 

The  appellees,  as  sub-contractors,  obtained  a  decree  enforc- 
ing their  lien  for  materials  furnished  the  contractor  of  a 
building  erected  for  Charles  C.  LeForgee  upon  a  lot  of 
ground  owned  by  Julia  A.  LeForgee,  who  had  contracted  to 
sell  the  same  to  said  Charles  C.  and  consented  to  the  erec- 
tion of  said  building  thereon. 

The  decree  recited  the  finding  of  these  facts:  that  the 
petitioners  have  served  written  notice  upon  the  parties  as 
required  by  the  statute;  the  amount  due  them;  and  ordered 
that  in  default  of  payment  within  twenty  days  the  premises 
should  be  sold  by  the  master. 

The  first  objection  urged  in  the  brief  of  appellants  is  that 
the  decree  does  not  specify  what  interest  or  estate  in  the 
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premises  is  to  be  sold.  There  is  no  limitation,  and  this  is  in 
effect  an  order  for  the  sale  of  the  entire  property.  The  fee 
is  held  by  Julia  A.,  subject  to  the  equitable  or  contract  right 
of  C.  C.  under  his  agreement  to  purchase,  and  he  with  her 
knowledge  and  consent  built  the  house.  No  question  is 
presented  as  to  any  right  of  Julia  A.  as  an  incumbrancer. 

The  lien  of  the  mechanic  and  material  man,  whether  con- 
tractor or  sub-contractor,  under  such  circumstances  is  upon 
the  whole  property  and  affects  the  entire  estate  legal  and 
equitable  held  by  the  parties  therein.  Sec.  1,  act  revising 
the  law  in  relation  to  liens — Session  Laws  1895,  page  226. 
This  objection  must  be  overruled. 

It  is  next  urged  it  was  necessary  that  the  petitioners 
should  file  notices  with  the  circuit  clerk  pursuant  to  sections 
1  and  7  of  said  act. 

The  notices  there  required  are  to  secure  and  protect  the 
contractor,  in  reference  to  the  time  when  the  lien  shall 
attach,  and  as  to  its  enforcement  against  other  creditors, 
incumbrancers  and  purchasers. 

As  to  the  lot  owner  who  builds,  or  knowingly  permits 
another  to  build  thereon,  and  as  to  the  latter  such  notices 
are  not  required.  So  far  as  they  are  concerned  the  contract 
and  its  performance  create  the  lien  in  favor  of  the  contractor, 
and  the  notice  by  the  sub-contractor,  under  section  25,  secures 
the  lien  in  his  favor  which  is  provided  for  by  section  22,  in 
the  same  manner,  on  the  same  property,  and  to  the  same 
extent  as  that  of  the  contractor. 

The  limitation  fixed  by  section  34  as  to  the  time  within 
which  the  sub-contractor  must  commence  his  suit  was  ob- 
served in  this  instance. 

This  objection  must  also  be  overruled. 

It  is  objected,  lastly,  that  the  materials  furnished  were 
not  of  the  kind  and  quality  required,  and  as  no  allowance 
was  made  because  of  deficiency  in  that  respect  the  decree  is 
erroneous.  The  evidence  is  not  harmonious  upon  this  point, 
but  on  examination  of  it  we  find  no  good  reason  to  interfere 
with  the  conclusion  reached  by  the  Circuit  Court. 

The  decree  appears  to  be  in  accordance  with  the  merits, 
as  disclosed  by  the  proof,  and  we  think  it  should  be  affirmed. 
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Wilson  &  Son  v.  Loeb. 


J.  A.  Wilson  &  Son  y.  Himan  Loeb. 

1.  Principal  and  Agent— Principal,  To  Wluxt  E^ctent  Bound.— K 
principal  will  be  bound  to  the  extent  of  the  authority  a  third  person, 
acting  with  reasonable  prudence,  will  be  justified  in  believing,  from  the 
acts  of  the  principal,  that  the  agent  possessed. 

2.  Samb — Bona  Fide  Buyer,  liow  Far  Protected. — A  bona  fide  pur- 
chaser, who  relies  upon  the  apparent  ownership  of  an  agent,  is  to  be  pro- 
tected as  against  the  principal,  who,  by  his  own  act,  created  the  exist- 
ence of  the  apparent  condition  of  ownership. 

Replerin. — Appeal  from  the  Circuit  Court  of  Macon  County;  the  Hon. 
Edward  P.  Vail,  Judge,  presiding.  Heard  in  this  court  at  the  Novem- 
ber term,  1896.    Affirmed.    Opinion  filed  February  25,  1897. 

LeFobgee  &  Lee,  attorneys  for  appellant. 
J.  M.  Gray,  attorney  for  appellee. 

Mr.  Presiding  Justice  Boggs  delivered  the  opinion  of 
the  Court. 

Appellee  authorized  his  agents,  Cowgill  and  Swallow,  to 
purchase  old  iron,  etc.,  commonly  called  junk,  for  him. 

They  were  not  authorized  to  sell,  but  only  to  buy,  but 
they  held  themselves  out  to  appellants  as  being  the  owners 
of  a  quantity  of  junk  so  purchased  as  agents,  and  offered 
to  sell  to  them. 

They  bought,  and  appellee  replevied  and  recovered  judg- 
ment.   Hence  this  appeal. 

Appellee  was  the  owner  of  the  junk,  and  as  he  had  not 
authorized  Cowgill  and  Swallow  to  sell  it,  no  title  passed  to 
appellant  by  the  purchase,  according  to  the  general  rule. 
21  Am.  and  Eng.  Enc3^  of  Law,  567,  and  note  1. 

There  are  exceptions  to  this  general  rule,  and  one  of  them, 
which  is  that  a  principal  will  be  bound  to  the  extent  of  the 
authority  a  third  person,  acting  with  reasonable  prudence, 
would  be  justified  in  believing,  from  the  acts  of  the  princi- 
pal, the  agent  possessed,  is  supposed  to  be  applicable  to  this 
case. 
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It  is  complained  the  court  refused  to  give  to  the  jury 
instructions  asked  by  the  appellants,  stating  the  principle  of 
this  exception  to  the  general  doctrine. 

We  do  not  concede  anv  of  such  refused  instructions  cor- 
rectly  stated  the  principle  of  the  exceptions,  but  think,  had 
they  done  so,  they  should  have  been  refused  on  the  ground 
there  was  no  evidence  upon  which  to  base  them. 

Appellant's  case  and  testimony  was,  they  did  not  know 
Cowgill  and  Swallow  were  agents,  but  believed  they  were 
owners  of  the  property  and  bought  from  them  as  owners. 

This  belief  was  inspired  by  the  representations  and  con- 
duct  of  Cowgill  and  Swallow  and  not  by  anything  done  by 
or  chargeable  to  the  appellee. 

They  were,  however,  not  owners,  but  only  agents,  and 
there  is  an  entire  absence  of  proof  tending  to  show  the 
appellee  had  invested  them  with  power  to  sell,  or  did  any- 
thing tending  to  hold  them  out  to  the  world  as  being  pos- 
sessed of  such  authority. 

They  were  in  possession,  but  mere  possession  and  control 
is  entirely  consistent  with  the  relation  of  principal  and 
agent. 

In  such  cases  as  this,  the  remedy  of  the  buyer  is  against 
the  vendors  upon  the  implied  breach  of  warranty  of  title. 
21  Amer.  and  Eng.  Ency.  of  Law,  568. 

It  has  been  held  a  buyer  of  personal  property  from  a 
vendee,  who  obtained  possession  of  the  goods  through  the 
medium  of  a  fraudulent  sale,  will  be  protected,  and  such 
cases  are  not  at  all  in  conflict  with  our  ruling  in  the  case  at 
bar. 

The  vendor,  in  cases  of  fraudulent  sales,  delivers  posses- 
sion of  the  goods  to  the  vendee,  as  being  the  owner,  and 
invests  him  with  full  apparent  ownership,  and  indeed,  such 
a  vendee  is  the  owner  until  the  vendor  repudiates  the  trans- 
action because  of  the  fraud. 

A  honafde  buyer  who  relies  upon  such  apparent  owner- 
ship is  to  be  protected  as  against  the  seller  who,  by  his  own 
act,  created  the  existence  of  the  apparent  condition  of 
ownership. 

The  judgment  in  the  case  at  bar  must  be  and  is  affirmed. 
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Metropolitan  Life  Ins.  Co.  v.  Zeigler. 


Metropolitan  Life  Insnraiice  Co.  y.  George  W.  Zeigler, 

Adm'r^  etc, 

1.  Insurance— Stofemenf a  in  the  Application  as  Warranties.^- 
Where  the  application  for  a  policy  of  insurance  is  expressly  declared  to 

NJt>e  a  part  of  the  policy,  and  such  statements  are  warranted  to  be  true,  they 
'  will  be  held  material  whether  they  are  so  or  not,  and  if  shown  to  be  false, 
there  can  be  no  recovery  on  the  policy. 

2.  Same— Falsity  of  Statements  in  the  Application^  an  Afflrma' 
tive  Defense. — The  fact  that  the  statements  in  the  application  upon 
which  a  policy  of  insurance  is  issued  are  false,  must  be  set  up  by  a  special 
plea  and  proved  by  the  defendant. 

8.  Same — Proofs  of  Death—  When  Unnecessary.  —Where  the  policy  pro- 
vides that  the  proof  of  death  shall  be  made  in  a  particular  manner,  after 
the  company  has  given  notice  that  the  loss  will  not  be  paid,  it  can  not 
be  heard  to  object  that  the  proof  of  death  was  not  made  as  required  by 
the  policy. . 

Assumpsit,  on  a  policy  of  life  insurance.  Appeal  from  the  County 
Couii;  of  Macon  County;  the  Hon.  Wm.  L.  Hammer.  Judge,  presiding. 
Heard  in  this  court  at  the  November  term,  1896.  Reversed  and  re- 
manded.   Opinion  filed  February  25,  1897. 

CoNKLiNG  &  Grout,  attorneys  for  appellant. 

W.  B.  Tyler  and  LeForgee  &  Lee,  attorneys  for  appel- 
lee. 

Mr.  Justice  Wall  delivered  the  opinion  of  the  Court. 

This  was  assumpsit  upon  a  policy  of  life  insurance. 

The  defendant  plead  the  general  issue;  also  a  special  plea, 
alleging  tluit  in  her  application  for  the  policy  the  deceased 
stated  that  she  never  had  any  disease  of  the  kidneys  or  the 
lungs;  that  said  statement  was  false;  that  she  had,  prior  to 
that  time,  been  afflicted  with  such  diseases  and  was  then,  and 
so  continued  to  be  until  her  death,  and  that  such  diseases 
contributed  thereto.  The  plaintiff  demurred  generally  to 
this  plea,  and  the  court  sustained  the  demurrer.  The  policy 
was  issued  upon  consideration  of  the  answers  and  statements 
contained  in  the  application,  all  of  which  were  declared  to 
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be  warranties  and  made  part  of  the  contract,  and  it  was 
also  provided  that  if  any  of  such  statements  were  not  true 
the  policy  should  be  void.  We  are  unable  to  see  upon  what 
ground  the  plea  was  held  bad. 

In  Continental  Ins.  Co.- v.  Rogers,  119  111.  474,  it  was  held 
that  where  the  application  is  expressly  declared  to  be  a  part 
of  the  policy,  and  the  statements  therein  are  warranted  to 
be  true,  such  statements  will  be  deemed  material  whether 
they  are  so  or  not,  and  if  shown  to  be  false  there  can  be  no 
recovery  on  the  policy. 

It  is  said,  however,  that  aa  the  general  issue  was  filed,  this 
plea  was  superfluous  and  therefore  the  demurrer  was  prop- 
erly sustained.  Such  an  objection  can  not  be  made  bv  e:en- 
eral  demurrer,  but  it  must  be  specially  pointed  out.  It  was 
held  in  the  case  just  cited  that  it  is  not  necessary  for  the 
plaintiff  to  allege  or  prove  such  matters  as  appejir  in  the 
application,  and  that  to  be  availed  of  as  a  defense,  their 
falsity  or  breach  by  the  assured  must  be  set  up  and  proved 
by  the  defendant.  Hence  it  would  seem  that  a  special  plea 
is  not  only  proper,  but  necessary,  and  such  was  the  intima- 
tion of  the  court  in  the  subsequent  case  of  the  Phoenix  Ins. 
Co.  V.  Stocks,  149  111.  319.  But  if,  as  urged  by  appellee,  the 
proof  might  have  been  offered  under  the  general  issue,  the 
defendant  was  not  bound  to  offer  it  after  the  special  plea 
had  beenheld  bad.  As  was  said  in  Hamlin  v.  Reynolds,  22 
111.  207:  "The  question  had  once  been  presented  to  and 
decided  by  the  court,  and  without  some  intimation  of  a 
change  of  opinion  by  the  court  the  appellant  would  be  jus- 
tified in  supposing  the  court  would  adhere  to  the  decision 
already  made." 

It  is  objected  that  no  proper  proofs  of  loss  were  made 
ten  days  before  the  suit  was  brought,  as  required  by  the 
policy. 

It  appears  that  the  assistant  superintendent  of  the  defend- 
ant for  the  locality  was  notified  of  the  death  the  same 
day  it*  occurred,  by  the  plaintiff,  who  had  not  then  been 
appointed  administrator,  and  that  after  some  investigation 
and  conference  with  the  superintendent  and  by  direction 
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Young  V.  Paris. 

of  the  latter,  he  notified  the  plaintiff  the  loss  would  not  be 
paid.  The  policy  provides  that  proof  shall  be  made  upon 
blanks  to  be  furnished  by  the  company.  No  such  blanks 
were  furnished,  and  in  view  of  the  action  of  the  superin- 
tendent, it  was  not  necessary  for  the  plaintiff,  after  he  was 
appointed  administrator,  to  again  give  notice  of  the  death, 
to  the  end  that  blanks  might  then  be  furnished.  On  the 
evidence  as  it  here  appears,  we  are  inclined  to  hold  the  com- 
pany can  not  be  heard  to  object  that  the  proof  of  death  was 
not  made  as  required  by  the  policy.  For  the  error  in  sus- 
taining a  demurrer  to  the  special  plea,  the  judgment  must 
be  reversed  and  the  cause  remanded. 


A.  M.  Toung  y«  William  Paris. 

1.  Sxiss— Provisions  to  Take  Possession  in  Case  of  Non-payment — 
Revocation. — A  provision  of  a  contract  for  the  sale  of  a  sewing  machine, 
that  in  default  of  the  stipulated  payment  the  seller  is  authorized  to 
resume  possession  of  the  machine,  can  not  be  revoked  any  more  than 
any  other  provision  of  the  contract.  Under  such  a  contract,  the  pur- 
chaser is  bound  to  surrender  the  machine  if  he  does  not  pay  according 
to  the  contract,  and  failing  to  do  so,  the  seller  has  the  right  of  possession. 

2.  Verdicts— Upon  Immaterial  Issues, — An  immaterial  issue  pre* 
sented  by  a  replication  is  not  aided  by  a  verdict,  and  judgment  may  be 
rendered  for  the  defendant  non  obstante  veredicto. 

Trover. — Error  to  the  County  CJourt  of  Moultrie  County;  the  Hon. 
Isaac  Hudson,  Judge,  presiding.  Heard  in  this  court  at  the  Novem- 
ber term,  1896.  Reversed  and  remanded.  Opinion  filed  February  25, 
1897. 

Copy  of  the  contract  in  suit  as  it  appeared  in  the  abstract: 

THE  SINOER  MANUFACTURINa  CO.  LEASE. 

This  certifies  that  I,  Wm.  Paris,  now  residing  at  No. . . .  in  the  town  of 
Sullivan,  State  of  Ills.,  have  received  of  the  Singer  Manufacturing  Com- 
pany (whose  corporate  existence  and  capacity  for  all  purposes  is  hereby 
admitted),  one  Singer  Sewing  Machine,  style  VS  5dr  B.  W.  and  No. 
10220164,  with  apparatus  belonging  thei'eto,  aU  in  good  order  and  valued 
at  $60,  which  I  am  to  use  with  care  and  keep  in  like  good  order,  and  for 
the  use  of  which  I  agree  to  pay,  as  follows,  viz:    Cash  |5 0.  N. 

Vol.  LXIX  » 


60    449; 
74    498 
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$5  on  the  delivery  of  this  agreement,  the  receipt  whereof  is  herehy 
acknowledged  and  accepted  as  payment  for  the  rent  for  the  first  month 
only,  and  then,  at  the  hereafter  mentioned  date,  the  several  amounts 
which  shall  be  for  rent  only  to  said  date  respectively. 

The  sum  of  three on  the  10th  day  of  each  month. 

The  sum  of dollars. . .  .on  the. . .  .day  of 

The  sum  of dollars on  the. . .  .day  of 

The  sum  of dollars. . .  .on  the day  of 

The  sum  of dollars. . .  .on  the. . .  .day  until  paid  for. 

The  sum  of dollars. . .  .on  the. . .  .day  of 

But  if  default  shall  be  made  in  either  of  said  payments  or  if  I  shall 
sell  or  offer  to  sell,  remove  or  attempt  to  remove,  the  said  machine  from 
the  aforesaid  residence,  without  the  written  consent  of  said,  The  Singer 
Manufacturing  Company,  then  and  in  that  case,  I  agree  to  return  the 
same,  and  that  it  or  its  agent  may  resume  actual  possession  thereof; 
and  I  hereby  authorize  and  empower  the  said  Singer  Manufacturing 
Company,  or  its  agent,  to  enter  the  premises  wherever  said  machine 
may  be  and  take  and  carry  the  same  away,  hereby  waiving  any  action 
for  trespass  or  damages  therefor  and  disclaiming  any  right  of  resistance 
thereto. 

It  is  also  further  agreed,  that  I  may  at  any  time  within  said  rental 
term  purchase  the  said  machine  and  apparatus  by  paying  the  above 
valuation  therefor;  and  then  and  in  that  case  only  the  rent  therefor  paid 
shall  be  deducted  therefrom. 
Witness  my  hand  and  seal  this  10th  day  of  Sept.,  1892. 

Wm.  Paris,       [Seal,] 
NoRiK  PASI&    [Seal.] 

John  R.  &  Walter  Eden,  attorneys  for  plaintiff  in  error. 
E.  M.  Peadro,  attorney  for  defendant  in  error. 

Mr.  Justice  Wall  delivered  the  opinion  of  the  CouitT. 

This  was  trover  to  recover  the  value  of  a  sewing  machine. 
Defendant  pleaded  that  he  took  the  machine  pursuant  to  the 
terms  of  a  written  agreement  for  the  sale  thereof,  whereby, 
upon  default  of  stipulated  payments,  he  was  authorized  to 
resume  possession  of  the  property.  The  plaintiff  replied 
that  he  revoked  the  license  contained  in  said  agreement 
under  which  the  defendant  took  the  machine. 

Issue  was  taken  on  the  replication,  and  a  trial  by  the 
court  without  a  jury  resulted  in  a  finding  for  the  plaintiff. 

Assuming  the  evidence  was  sufficient  to  show  a  "  revoca- 
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tion  of  the  license"  by  the  plaintiflf, the  question  is  as  to  its 
legal  effect. 

The  plaintiflf  had  no  more  power  to  revoke  that  provision 
of  the  agreement  than  any  other.  He  was  bound  to  sur- 
render the  machine  if  he  did  not  pay  according  to  the 
contract,  and  failing  to  do  so,  the  defendant  had  the  right  to 
possession.  Legally  speaking,  there  could  be  no  such  revo- 
cation. 

The  issue  presented  by  the  replication  was  immaterial. 

Such  an  issue  is  not  aided  by  a  verdict,  and  had  it  been 
found  for  the  plaintiflf  by  a  jury,  the  judgment  should  have 
been  for  defendant  non  obstante  veredicto,  Tidd's  Practice, 
Sec.  721-2. 

The  judgment  must  be  reyersed  and  the  cause  remanded. 


Abram  8.  Tark  v.  Edwin  B.  Elliott. 

1.  Forcible  Detainer — Informalities  in  the  Proof  on  Appeal,— 
In  a  forcible  detainer  suit  both  parties  proceeded  to  trial  as  though  it 
was  a  conceded  fact  that  the  defendant  occupied  the  room  described  in 
the  complaint,  and  the  defendant  claimed  the  right  to  continue  to  occupy 
the  room.  The  evidence  identified  the  premises  in  controversy  as  a 
room  in  a  building  in  the  city  of  L.,  owned  by  the  plaintiff  and  occupied 
by  the  defendant,  and  it  appeared  that  written  notice  to  surrender  it, 
by  the  description  given  in  the  complaint,  was  served  on  the  defendant. 
HeLd^  that  an  objection  that  more  formal  and  precise  description  was 
not  made  on  the  trial  could  not  be  raised  for  the  first  time  on  appeal. 

Forcible  Detainer. — Api)eal  from  the  County  Court  of  Montgomery 
County;  the  Hon.  Geo.  R.  Cooper,  Judge,  presiding.  Heard  in  this 
court  at  the  November  term,  1896.  Affirmed.  Opinion  filed  February 
25,  1897. 

ZiNK  &  Kinder,  attorneys  for  appellant. 

Paul  MoWilliams  and  Creiqhton  &  Gardner,  attorneys 
for  appellee. 

Mr.  Presiding  Justice  Bogos  delivered  the  opinion  op 
THE  Court, 
The  plaintiff  below  was  Adeline  Elliott,  and  she  recovered 
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judgment  in  forcible  detainer  against  the  appellant  upon  a 
complaint,  the  allegation  whereof  is,  that  appellant  "unlaw- 
fully withholds  from  her  the  possession  of  certain  premises 
in  said  county,  described  as  follows,  to-wit : 

"  The  first  floor,  now  occupied  as  a  clothing  store,  in  the 
building  on  the  northeast  corner  of  lot  one,  in  block  twenty- 
one,  of  the  original  plat  of  the  town,  now  city,  of  Litchfield." 

Appellees  are  the  legal  heirs  of  said  Adeline  Elliott,  she 
having  departed  this  life. 

The  real  contention  between  the  parties,  as  clearly  appears 
from  the  testimony,  and  the  propositions  presented  by  appel- 
lant to  be  held  by  the  court  as  the  law  of  the  case,  was 
whether,  under  the  contracts  and  agreement  between  the 
parties,  appellant,  who  had  occupied  the  store  room  for  a 
number  of  years  as  tenant  of  the  plaintiff,  was  entitled  to 
continue  in  such  possession  as  her  tenant  or  was  bound  to 
surrender  to  her  on  the  first  of  May,  1896,  as  she  had  de- 
manded in  writing  he  should  do. 

Appellant  had  occupied  the  building  without  a  written 
lease,  and,  so  far  as  we  can  determine  from  the  evidence, 
without  any  definite  agreement  as  to  the  period  of  time  of 
occupanj\  He  paid  rent  monthly.  There  was  not  a  little 
testimony  to  the  efl'ect  he  regarded  his  tenancy  as  not  for 
any  fixed  period,  and  sufficient  other  testimony  to  warrant 
the  conclusion  it  was  understood  between  the  parties  his 
holding  was  by  the  month  only.  Demand  for  possession 
was  given  in  writing  upon  the  theory  his  tenancy  was  by 
the  month.  We  can  not  say  the  court  erred  in  finding  he 
was  a  tenant  by  the  month,  and  that  his  holding  was  unlaw- 
ful when  the  complaint  was  filed. 

It  is  urged  as  a  further  ground  of  reversal,  first,  that  it 
was  not  proven  the  appellant  was  in  possession  of  any  room 
on  the  day  the  suit  was  instituted;  second,  that  it  was  not 
proven  the  appellant  was  at  any  time  in  possession  of  the 
room  described  in  the  complaint  and  judgment. 

It  sufficiently  appeared  from  the  testimony  the  appellant, 
as  tenant  of  the  plaintiff^,  occupied  a  business  room  in  Litch- 
field when  the  notice  to  surrender  possession  was  served, 
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and  for  some  years  before  that,  and  that  he  was  still  oc^ 
cupying  the  room  at  the  time  of  the  hearing;  therefore,  the 
first  of  said  alleged  grounds  of  error  is  not  tenable.  It  is 
true,  as  urged  on  the  second  ground  for  reversal,  the  room 
in  question  was  not  identified  by  the  full  description  con- 
tained in  the  complaint. 

The  evidence  was  directed  to  the  real  controversy,  which 
was  whether  the  appellant  held  the  premises,  the  possession 
whereof  plaintiff  sought  to  recover  by  the  complaint,  as  a 
tenant  by  the  month,  and  formal  proof  that  the  room  in 
dispute  was  on  the  northeast  corner  of  lot  No.  1,  etc.,  and 
as  set  forth  in  the  complaint  was  not  made. 

But  it  is  manifest  both  parties  proceeded  in  the  trial  as 
though  it  was  a  conceded  fact  the  appellant  occupied  the 
room  described  in  the  complaint  as  a  clothing  store,  and 
upon  his  part  the  appellant  claimed  his  right  to  so  occupy 
the  room  had  not  expired  when  the  action  was  commenced. 

The  evidence  identified  the  premises  in  controversy  as 
a  room  in  a  building  in  Litchfield,  owned  by  the  plaintiff, 
and  occupied  by  the  appellant  as  a  clothing  store,  and  it 
clearly  appeared  written  notice  to  surrender  the  same  room 
by  the  same  description  a^  given  in  the  complaint  was 
served  upon  the  appellant. 

That  more  formal  and  precise  description  had  not  been 
made  was  not  specifically  raised  in  the  trial  court,  and  it 
would,  under  the  circumstances  of  the  case,  be  manifestly 
unjust  to  allow  it  to  be  raised  for  the  first  time  in  this 
court.     The  judgment  is  affirmed. 


Jane  Yanawaj  v.  Mary  E.  Strockbine  et  al. 

1.  Ante-Nuptial  AoiBCKEXESi^-'ExiBtenee  of,  etc. — The  court  dis- 
cusses the  evidence  and  iinds  that  no  ante-nuptial  agreement  existed 
between  appellant  and  her  deceased  husband. 

Creditor's  Bill.— Appeal  from  the  Circuit  Court  of  Clark  County;  the 
Hon.  Ferdinand  Bookwaltbb,  Judge,  presiding.  Heard  in  this  court 
at  the  November  term,  1890.  Affirmed.  Opinion  filed  February  25, 
1897. 
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Gbaham  &  TiBBs^  attorneys  for  appellant. 
KoBERT  E.  Hamill,  attorney  for  appellees. 

Mr.  Justice  Wall  delivered  the  opinion  of  the  Court. 

This  was  a  bill  in  chancsery  by  the  appellees  as  creditors 
af  Israel  Yanaway,  deceased,  to  subject  certain  real  estate 
to  the  payment  of  his  debts.  There  was  a  decree  according 
to  the  prayer  of  the  bill  from  which  the  defendant  appealed. 
The  appellant  is  the  widow  of  said  Israel  Yanaway,  whom 
she  marrie<l  some  two  or  three  vears  before  his  death,  he 
being  at  the  time  of  the  marriage  nearly  eighty-three  years 
of  age.  She  claims  that  the  property  in  question  was 
bought  after  their  marriage,  with  certain  promissory  notes 
which  he  had  given  iier  before  marriage  and  in  considera- 
tion thereof. 

He  had  given  the  bulk  of  his  property  to  his  children  by 
a  former  wife — who  died  only  a  short  time  (a  few  months) 
before  he  married  appellant — retaining  a  smaU  quantity  of 
land,  and  a  number  of  promissory  notes,  the  exact  amount 
of  which  is  uncertain,  ranging  somewhere  from  six  to  ten 
thousand  dollars. 

So(m  after  his  first  wife  died  he  became  dissatisfied  with 
his  condition,  wanted  a  home  of  his  own,  and  it  is  claimed, 
as  an  inducement  to  the  appellant  to  marry  him,  proposed 
to  give  her  all  the  projierty  he  had  left. 

She  wanted  to  see  the  notes,  and  as  is  shown,  he  brought 
a  package  of  notes  on  sundry  persons,  the  aggregate  amount 
being  unknown  to  the  witnesses,  and  placed  them  in  her 
hands.  She  gave  them  back  to  him  for  safe  keeping  as  she 
claims.  Shortly  after,  they  were  married,  and  a  few  months 
later  the  real  estate  in  question  was  purchased  and  occupied 
by  them  as  a  residence  until  his  death.  She  still  occupies 
it  as  her  homestead.  The  deed  was  made  to  "  Israel  Yana- 
way and  Jane  Yanaway,  his  wife,  and  after  their  death  to 
Jane  Yanaway's  heirs."  The  price  paid  for  the  property 
was  $1,500,  of  which  $100  was  paid  in  cash  and  the  bal- 
lance  in  promissory  notes  held  by  him,  and  which  he  in- 
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dorsed  to  the  vendor.  For  some  years  he  had  kept  his 
notes  in  a  package  or  box  at  a  bank  and  was  in  the  habit  of 
going  there  from  time  to  time  as  he  had  occasion.  He  con- 
tinued in  this  way  after  his  marriage  to  appellant  until  a 
short  time  before  his  death,  when  he  went  to  the  bank  with 
her  and  indorsed  all  the  notes  remaining,  to  her  and  the 
package  was  left  there,  subject  to  her  order.  Just  before 
hia  death  he  made  his  will,  by  which  he  gave  her  all  his 
estate  real  and  personal,  which  will  was  duly  probated.  We 
shall  not  undertake  to  state  the  evidence,  as  it  is  quite  volu- 
minous, but  merely  the  conclusion  we  have  reached. 

We  are  impressed  with  the  view  that  there  was  no  ante- 
nuptial agreement  based  upon  the  consideration  of  marriage 
and  subsequently  carried  out,  by  which  she  became  the 
owner  of  the  notes  given  for  the  purchase  of  the  property 
in  question.  There  is  no  pretense  that  there  was  an  agree- 
ment in  writing  as  required  by  the  statute  of  frauds,  but 
merely  a  verbal  agreement  afterward  executed. 

Conceding,  without  discussing  or  deciding,  that  such  a 
verbal  agreement  may  be  executed  after  marriage,  to  the 
detriment  of  subsequent  creditors,  and  upheld,  we  think  the 
evidence  fails  to  establish  the  position  taken  in  that  behalf 
by  appellant. 

Mr.  Yanaway  seemed  to  have  the  intention  merely  of 
making  his  last  wife  the  sole  heir  of  what  he  retained  after 
the  division  he  had  made  with  his  children.  In  various 
forms  of  expression,  at  various  times  and  to  various  persons 
before  and  after  this  marriage,  he  stated  that  what  he  had 
was  for  his  personal  benefit,  to  provide  him  with  a  home 
and  all  the  comfort  and  attention  his  condition  required  and 
what  was  left  should  go  to  his  wife,  who  was  expected  to 
care  for  Liim  and  see  that  he  had  such  comfort  and  attention. 

It  does  not  appear  that  he  proposed  to  give  her  his  prop- 
erty in  consideration  of  marriage  merely,  and  there  was  no 
thought  of  an  ante-nuptial,  provision  in  the  strict  or  legal 
sense  of  the  term. 

He  retained  the  control  until  very  near  the  last,  of  his 
notes,  never  conveyed  her  his  real  estate,  and  as  though  to 
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u    ^     n         ^    1-       -11  u       ^m  the  begin- 
ning, he  finally  made  his  will,  by  wi."     ^^^  ^^^y^^^ 

remained,  both  real  and  personal. 

Taking  isolated  expressions  as  reporteu  ,    *  ^Y\e 

witnesses,  we  might  easily  reach  the  conclusio*-  ^y 

appellant  that  there  was  a  verbal  ante-nuptial  agic 

consideration  of  marriage  subsequently  executed,  bu 

sidering  the  whole  evidence,  in  the  light  of  his  actioii 

well  as  hers,  we  are  led  to  the  conclusion  stated.    Adoptii 

this  view,  the  property  in  dispute  is  to  be  treated  as  though 

conveyed  to  him  in  fee.     The  decree  was  so  predicated  and 

we  think  it  should  be  affirmed. 


Kingman  &  Company  and  P.  T.  Baker  v.  G.  W.  €•  Hill^ 
Jr«^  Allie  Hill^  0.  M.  Mauk^  and  A.  C.  Jamieson. 

1.  Husband  and  Wife— -May  Give  Preference  to  Each  Other  in  Pay- 
ing J[)e6^«.— While  more  or  less  suspicion  will  naturally  attach  to  trans- 
actions by  which  a  debtor  protects  his  wife  in  preference  to  his  other 
creditors,  yet  if  the  claim  is  bona  fide  and  if  the  wife  has  done  nothing 
to  estop  her,  she  may  insist  upon  and  maintain  her  right  to  such  a  pref- 
erence. 

Creditor's  Bill. — Appeal  from  the  Circuit  Court  of  Clark  County; 
the  Hon.  Ferdinand  Book  Walter,  Judge,  presiding.  Heard  in  this 
court  at  the  November  term,  1896.  Affirmed.  Opinion  filed  February 
25,  1897. 

Robert  E.  Hamill,  attorney  for  appellants. 
Graham  &  Tibbs,  attorneys  for  appellees. 

Mk.  Justice  Wall  delivered  the  opinion  of  the  Court. 

This  was  a  bill  in  chancery  to  set  aside  a  conveyance  of 
real  estate  so  that  the  property  might  be  subject  to  sale  on 
execution  in  favor  of  the  complainant  against  the  grantor. 

It  was  charged  that  the  conveyance  was  fraudulent  be- 
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cause  without  consideration,  and  because  intended  by  the 
parties  to  hinder  and  delay  complainant  in  the  collection  of 
his  demand. 

Answers  were  filed  denying  the  alleged  want  of  considera- 
tion and  averring  that  the  transaction  was  free  from  fraud. 
The  cause  was  heard  upon  pleadings  and  proofs,  and  a  decree 
was  entered  dismissing  the  bill.  It  is  urged  this  decree  is 
contrary  to  the  evidence. 

A  statement  of  the  details  of  the  controversy  and  of  the 
evidence  need  not  be  made.  As  we  regard  it,  the  only  im- 
portant point  in  dispute  is  whether  the  sum  of  $2,500,  which 
the  grantee  agreed  to  pay  to  the  wife  of  the  grantor,  can  be 
reached  and  subjected  to  the  claims  of  the  grantor's  creditors. 

Shortly  stated,  the  grantor  received  at  different  times 
different  sums  of  money  from  his  wife's  father  which  he 
invested  in  his  business.  For  a  part  of  this  money  he  gave 
his  notes,  and  for  the  residue  there  was  only  an  open  account. 

These  transactions  ran  along  for  a  number  of  years  with- 
out adjustment,  though  the  fact  of  indebtedness  was  not 
questioned.  Finally,  the  father-in-law  died,  leaving  a  will, 
by  which  he  gave  her  these  demands  against  hex  husband, 
which,  with  interest,  aggregated  $2,500  or  more.  This  will 
was  probated  only  a  few  months  before  the  making  of  the 
deed  in  question. 

If  the  evidence  of  the  parties  is  to  be  believed,  the  wife 
had  a  hona  fide  demand  against  her  husband  for  the  sum 
which  the  grantee  undertook  to  pay  her. 

It  was  a  question  of  good  faith  and  credibility  which  the 
chancellor  was  to  determine,  and  in  doing  so,  he  enjoyed  the 
advantage  of  having  the  parties  all  before  him.  lie  must 
have  felt  satisfied  that  their  version  of  the  matter  was  true 
and  genuine.  While  more  or  less  suspicion  will  naturally 
attach  to  such  a  transaction  whereby  a  debtor  protects  his 
wife  in  preference  to  his  other  creditors,  yet  if  the  claim  is 
hona  fide  and  if  the  wife  has  done  nothing  to  estop  her,  she 
may  insist  upon  and  maintain  her  right  to  the  f)reference. 
After  a  careful  reading  of  the  case  as  presented  by  the 
abstract,  we  find  no  occasion  to  interfere  with  the  decree 
and  it  will  therefore  be  affirmed. 


Appellate  Courts  of  Illinois. 

69.]  D.  p.  Erwin  &  Co.  v.  Holloway. 


D.  P.  Erwin  &  Co.  y.  John  T.  Holloway. 

Master  and  Servant— Fatee  Representations  by  Servant.-— A 
:er  may  discharge  a  servant  for  false  representations  as  to  his  capac- 

Same — Evidence  as  to  Truth  of  Representations  by  Servant. — 
ire  it  appears  that  a  person  seeking  employment  made  representa- 
i  as  to  the  amount  of  work  done  for  a  former  employer,  and  his 
)ns  for  leaving  such  employer,  and  that  such  representations  had 
t  weight  in  securing  his  engagement,  the  new  employer  should  be 
red  to  develop  tlie  whole  truth  on  both  of  these  points  in  a  suit  for 
igf  ul  discharge. 

tachment. — Transcript  from  a  justice  of  the  peace.  Appeal  from 
'ircuit  Court  of  McLean  County;  the  Hon.  Alfred  Sample,  Judge, 
iding.  Heard  in  this  court  at  the  November  term,  1896.  Reversed 
remanded.    Opinion  filed  February  25,  1897. 

Statement  of  the  Case. 

he  appellant  firm  are  wholesale  dry  goods  merchants. 

^ellee  represented  them  as  a  traveling  salesman.     He 

med  his  employment  was  for  the  term  of  one  year,  at  a 

d  salary  of  $15  per  week. 

hey  claimed  his  compensation  was  based  on  commissions 

jales  of  goods  made  by  him  and  his  engagement  for  no 

nite  time. 

[e  represented  the  appellants  about  twenty  days;  visited 

imber  of  towns  and  small  cities;  received  $75  to  be 

1  in  defraying  his  expenses;  reported  but  one  sale,  and 

b  to  the  amount  of  but  $12,  and  was  discharged. 

[e  recovered  judgment  upon  his  theory  of  the  contract 

they  appealed, 
revious  to  his  engagement  with  the  appellants,  appellee 

in  the  employ  of  Mr.  C.  W.  Klemm  as  a  traveling 
sman. 

ti  answer  to  his  letter  asking  a  position  with  the  appel- 
)  company  they  requested  him  to  state  the  amount  of  his 
s  for  Mr.  Klemm,  and  to  give  the  reason  why  he  left 
b  position. 
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He  replied  that  his  sales  for  Mr.  Klemra  would  probably 
be  $35,000  in  a  year,  and  that  he  left  Mr.  Klemiu  because 
he  thought  he  could  "  better  himself  financially  and  other- 
wise." 

It  appeared  from  the  testimony  he  traveled  for  Klemm 
about  two  months  only,  during  which  time  he  made  sales 
to  the  amount  of  $2,714  and  was  withdrawn  as  a  sales- 
man at  che  end  of  that  period. 

Mr.  Klemm  testified,  "  We  parted  on  a  mutual  understand- 
ing. I  said  perhaps  we  had  best  part  and  he  thought  so  too," 
but  the  court  refused  to  allow  the  witness  to  give  the  con- 
versation between  himself  and  appellee  or  to  state  the  reason 
that  induced  him  to  dispense  with  the  services  of  the  ap- 
pellee. 

The  court,  on  behalf  of  appellee  gave  the  following 
instruction : 

The  court  instructs  the  jury  that  if  they  believe,  from  the 
evidence,  that  the  defendant  was  hired  for  a  fixed  salarv  for 
a  definite  time,  and  was  discharged  wrongfully  before  the 
end  of  the  time  of  his  service,  then  you  should  find  for  the 
plaintiff,  and  assess  his  damages  at  such  sum  as  you  may 
believe,  from  the  evidence,  he  has  incurred  on  account  of 
such  wrongful  discharge,  not  to  exceed  the  amount  of  wages 
that  the  plaintiff,  under  his  contract,  if  any,  would  have 
earned  up  to  the  time  of  bringing  the  suit. 

Kerrick,  Spencer  &  Bracken,  attorneys  for  appellants. 

Welty  &  Sterling^  attorneys  for  appellee. 

Mr.  Justice  Boggs  delivered  the  opinion  of* the  Court. 

It  is  undeniable  the  representations  made  by  the  appellee 
as  to  the  amount  of  the  sales  made  by  him  prior  to  his 
engagement  with  the  appellant  company,  and  as  to  the 
reasons  or  causes  which  operated  to  sever  his  relations  with 
Klemm,  had  great  weight  to  induce  the  appellant  company 
to  take  appellee  into  their  service,  and  this  whether  the 
agreement  entitled  appellee  to  a  fixed  salary  or  compensa- 
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tion  by  way  of  commissions.  A  master  may  discharge  a 
servant  for  false  representations  as  to  his  capacity. 

It  was  important,  therefore,  that  the  appellant  company 
should  have  been  permitted  to  develop  the  whole  truth  upon 
both  of  these  points,  and  that  instructions  to  the  jury  should 
have  been  accurate  and  comprehensive  in  respect  to  both 
of  them. 

But  the  court  refused  to  permit  the  appellant  company 
to  show  by  Klemm  the  facts  as  to  the  severance  of  appellee's 
relations  with  him,  and  restricted  the  testimony  of  the  wit- 
ness to  the  statement  that  "  they  parted  on  a  mutual  under- 
standing, and  because  both  thought  it  best  they  should 
part." 

The  conversation  between  Klemm  and  the  appellee,  not 
the  conclusion  of  the  witness  thereon,  should  have  been  ad- 
mitted to  the  jury. 

In  addition,  the  instruction  given  the  jury  in  behalf  of 
the  appellee,  which  is  set  out  in  full  in  the  statement,  is  so 
framed  as  to  practically  exclude  from  consideration  the 
question  whether  the  contract  Avas  induced  by  the  misrep- 
resentations of  the  appellee  as  to  his  capacity  as  a  sales- 
man and  as  to  the  reasons  he  did  not  retain  his  former  posi- 
tion as  a  salesman  for  Klemm. 

It  was  readily  susceptible  of  the  interpretation  that  if  a 
contract  was  entered  into,  the  appellee  was  entitled  to 
recover,  unless  causes  arising  afterward  warranted  his  dis- 
charge. 

Instructions  given  on  the  part  of  the  appellants  had  some 
tendency  to  remove  this  objection,  but,  all  considered 
together,  there  yet  remained  room  for  misapprehension. 

Moreover,  we  strongly  incline  to  the  view,  a  finding  the 
compensation  agreed  upon  was  by  way  of  commissions 
would  have  been  more  in  harmonv  with  the  weij^ht  of  the 
evidence  and  the  justice  of  the  matter. 

Upon  the  whole  record,  we  think  the  judgment  should 
be  reversed  and  the  cause  remanded  for  another  hearing. 
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1.  Remedies — Whether  at  Law  or  in  Equity — When  Too  Late  to 
Raise  the  Question. — The  objection  that  there  was  a  complete  remedy 
at  law,  and  consequently  no  jurisdiction  in  equity,  can  not  be  raised  for 
the  first  time  in  the  Appellate  Court. 

2.  Exemptions  —  Desertion  of  the  Husband  —  Subsequent  Incum- 
brances.— By  the  act  of  desertion  the  husband  transfers  to  his  family 
the  right  to  the  exemption  out  of  his  property  which  the  statute  confers 
upon  him  while  residing  with  them,  and  he  can  not  after  or  as  a  part  of 
such  desertion  incumber  his  property,  to  the  detriment  of  his  family,  in 
favor  of  one  knowing  the  facts. 

Bill  for  Divorce, — Appeal  from  the  Circuit  Court  of  Pike  County; 
the  Hon.  Jefferson  Orr,  Judge,  presiding.  Heard  in  this  court  at  the 
November  term,  1896.    Affirmed.    Opinion  filed  February  25,  1897. 

MuMFORD  &  Johnston,  attorneys  for  appellant. 
Williams  &  Williams,  attorneys  for  appellee. 

Mr.  Justice  Wall  delivered  the  opinion  of  the  Court. 

This  was  a  bill  in  chancery  filed  by  Nettie  Baker  against 
Sherman  Baker,  her  husband,  for  separate  maintenance, 
making  Elliott  Baker  a  co-defendant.  It  was  alleged  that 
said  Sherman  had  deserted  the  complainant  without  just 
cause,  and  that  he  had  executed  to  said  Elliott  Baker,  his 
father,  a  chattel  mortgage  upon  all  the  personal  propert}'^ 
owned  by  him,  consisting  of  horses,  hogs,  cattle,  farming 
implements,  corn  and  hay,  and  upon  a  horse,  buggy  and 
harness  and  some  hogs  in  which  she  was  a  part  owner;  that 
the  object  of  said  mortgage  was  to  deprive  her  of  the  means 
of  supporting  herself  and  their  children,  and  prayed  for  an 
injunction  to  restrain  said  Elliott  from  selling  the  property. 
Such  an  injunction  was  awarded,  and  afterward  the  bill  was 
amended,  praying  for  a  divorce  on  the  ground  of  adultery, 
drunkenness  and  other  misconduct,  reiterating  the  charge 
of  desertion  and  insisting  that  by  virtue  of  the  statute  of 
exemptions  in  such  case  made  and  provided,  she  became  en- 
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titled  to  the  said  chattel  property  of  said  Sherman,  and  that 
the  mortgage  to  said  Elliott  was  void  for  that  reason,  it  bein^ 
averred  that  he  well  knew  when  he  took  it  that  said  Sher- 
man had  so  abandoned  the  complainant,  and  that  he'assisted 
him  with  money  and  otherwise  in  so  doing.  She  also 
averred  that  she  was  entitled  in  her  own  right,  as  owner,  to 
an  undivided  part  of  the  said  property,  as  alleged  in  the 
original  bill,  prayed  for  an  accounting  in  respect  thereto  and 
for  an  award  of  so  mucH  of  the  property  as  might  be  deemed 
right  and  proper  for  the  maintenance  of  herself  and  of  their 
children.  The  injunction  was  so  modified  as  to  permit  the 
said  Elliott  Baker  to  sell  the  property  and  bring  the  pro- 
ceeds into  court,  subject  to  such  order  as  the  court  might 
finally  make  in  respect  thereto.  Sherman  Baker  failed  to 
answer.  Elliott  demurred  to  the  bill  and  his  demurrer  being 
overruled,  answered.  On  a  final  hearing,  a  decree  was  ren- 
dered for  divorce,  giving  complainant  the  custody  of  the 
children  and  requiring  Elliott  Baker  to  pay  her  $300  on 
account  of  the  property  so  disposed  of  by  him  in  which  she 
claimed  the  rights  and  interest  as  alleged  in  the  amended 
bill.  From  this  decree  against  him  said  Elliott  has  prose- 
cuted this  appeal. 

It  is  now  urged  on  behalf  of  appellant  that,  so  far  as  the 
property  is  concerned,  there  was  an  adequate  and  complete 
remedy  at  law. 

It  does  not  appear  from  the  abstract  that  such  objection 
was  presented  in  the  Circuit  Court.  The  bill  averred  joint 
ownership  as  to  a  part  of  the  property  by  complainant  and 
her  husband,  and  that  by  reason  of  the  abandonment,  she 
was  entitled  to  claim  out  of  his  property  the  amount  allowed 
him  by  law  for  his  exemptions  for  the  family  support;  that 
the  said  Elliott  knew  when  he  took  the  mortgage  that  her 
husband  had  deserted  her,  and  that  he  fraud ulentlv  assisted 
him  therein.  We  do  not  feel  called  upon  to  determine 
whether  the  bill  presented  a  case  where  a  court  of  equity 
has  exclusive  jurisdiction,  so  far  as  the  property  was  con- 
cerned. The  case  against  the  husband  and  that  against  his 
father  were  so  closely  connected  that  it  was  a  most  con- 
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venient  and  appropriate  method  to  bring  in  the  latter  with 
reference  to  the  alleged  unlawful  appropriation  of  the 
property  of  the  former,  out  of  which  she  was  entitled  to  an 
allowance  for  separate  support,  or  alimony,  and  for  the  pro- 
tection of  her  special  interest,  on  account  of  her  joint  own- 
ership, as  well  as  in  respect  to  the  exemption. 

Were  the  question  necessarily  to  be  determined,  we  should 
hesitate  to  hold  that  there  was  a  complete  and  adequate 
remedy  at  law,  and  that  therefore,  under  the  circumstances, 
equity  had  no  jurisdiction. 

Recurring  to  the  merits  of  the  case  as  disclosed  by  the 
evidence,  we  find  much  to  support  the  claim  of  complainant 
to  a  joint  interest  in  the  property  described  in  the  bill. 

Aside  from  this,  however,  is  the  question  of  the  construc- 
tion of  Sec.  15,  Ch.  52,  R.  S.,  relating  to  Exemptions,  which 
provides:  "When  the  head  of  a  family  shall  die, desert  or 
not  reside  with  the  same,  the  family  shall  be  entitled  to  and 
receive  all  the  benefits  and  privileges  which  are,  by  this  act, 
conferred  upon  the  head  of  a  family  residing  with  the 
same." 

By  the  act  of  desertion  the  husband  transfers  to  his  family 
the  right  to  the  exemption  out  of  his  property  which  the 
statute  confers  upon  him  while  residing  with  them.  To 
make  this  provision  effective  it  is  necessary  to  hold  that  he 
can  not  after,  or  as  a  part  of  such  desertion,  incumber  his 
property  in  favor  of  one  knowing  the  facts,  to  the  detriment 
of  his  family.  We  are  disposed  to  accept  the  suggestion  of 
counsel  for  apjiellee  that,  waiving  all  other  questions,  the 
chattel  mortgage  to  Elliott  Baker  was  subject  to  this  right 
of  exemption  in  behalf  of  the  deserted  family  of  Sherman 
Baker.  This  family  consisted  of  the  wife  and  three  small 
children,  one  of  them  born  since  the  desertion.  The  cus- 
tody of  the  children  was,  by  the  decree  of  divorce,  given  to 
the  wife,  and  the  burden  of  their  support  devolves  upon  her, 
he  being  insolvent  as  well  as  recreant  to  his  obligations  in 
that  respect.  By  way  of  alimony  she  was  entitled  to  an 
allowance  out  of  her  husband's  property,  and  as  she  stood 
for  and  represented  the  family  in  its  deserted  condition,  it 
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was  but  right  to  award  to  her  the  amount  of  exemption  pro- 
vided by  the  statute.  It  is  immaterial  upon  what  ground 
the  relief  granted  by  the  decree  may  be  predicated.  She 
has  been  allowed  no  more  than,  by  the  proof,  she  ought  to 
have,  if,  indeed,  as  much.    The  decree  will  be  affirmed. 


Board  of  Supervisors  v.  The  Commissioners  of  Highways. 

1.  Roads  and  Bridges — County  Aid. — The  purpose  of  section  19, 
chapter  VZl,  R.  S.,  entitled  "  Roads  and  Bridges,"  is  to  require  the  county 
to  aid  a  township  in  building  bridges  only  where  the  expense  of  building 
a  particular  bridge  is  so  great  as  to  impose  an  unreasonable  burden  of 
taxation  upon  the  town. 

2.  Same — Rule  for  Determining  When  the  Cost  of  a  Bridge  is  Too 
Oreaty  etc. — The  statute  (section  19,  chapter  121,  R.  S.)  has  supplied  the 
nile  for  determining  whether  the  cost  of  any  proposed  bridge  should  be 
deemed  so  great  as  to  make  it  proper  to  exempt  a  town  from  a  portion 
of  the  expense  of  constructing  it,  and  that  is  when  the  cost  of  the  bridge 
will  be  more  than  twenty  cents  on  the  one  hundred  dollars  of  the  total 
assessment  roll. 

3.  Same— One  Petition  Asking  Aid  in  Building  Several  Bridges.^ 
The  inclusion  of  a  number  of  bridges  in  a  petition  for  aid  does  not  fix 
the  liability  of  the  county  to  aid  in  building  all  of  such  bridges  if  the 
total  cost  of  all  of  them  will  exceed  the  sum  produced  by  an  assessment 
of  twenty  cents  upon  the  $100  of  taxable  property. 

4.  Mandamus — Requisites  of  the  Petition  for  County  Aid  in  Budd- 
ing Bridges. — A  prerequisite  to  a  demand  for  aid  from  a  county  is  that  a 
bridge  is  required,  the  cost  of  which  will  exceed  the  sum  which  would 
be  produced  by  a  levy  of  twenty  cents  on  the  one  hundred  dollars  of  tax- 
able property  of  the  town,  appearing  on  the  latest  assessment. 

Mandamus. — Appeal  from  Circuit  Court  of  Vermilion  Coimty,  Illinois; 
the  Hon.  Ferdinand  Book  Walter,  Judge,  presiding.  Heard  in  this 
court  at  the  November  term,  1896.  Reversed  and  remanded.  Opin- 
ion filed  February  25,  1897. 

Statement  of  the  Case.  - 

Appellees,  Commissioners  of  Highways  of  the  town  of 
Oakwood,  in  Vermilion  county,  petitioned  the  Board  of 
Supervisors  of  the  county,  for  an  appropriation  under  the 
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provisions  of  Sec.  19,  Chap.  121,  R.  S.,  entitled  Eoads  and 
Bridges,  to  aid  in  building  ten  bridges  in  the  township. 

The  cost  of  completing  the  bridges,  as  estimated  by  the 
commissioners  and  shown  in  the  petition,  was  as  follows : 
one  $200,  three  $240  each,  one  $'J50,  one  $255,  one  $260,  two 
$300  each,  one  $760,  and  it  was  estimated  the  sum  of  $400 
would  be  required  to  defray  the  expenses  of  the  commission 
contemplated  to  be  created  by  the  statute  to  take  charge 
.  of  the  construction  of  the  bridges,  making  a  total  of  $3,565. 

The  petition  alleged  the  town  had  provided  and  appro- 
priated the  sum  of  $1,800,  being  more  than  one-half  the 
total  cost  of  the  bridges,  and  had  levied  of  road  and  bridge 
taxes  in  the  town  the  full  amount  of  forty  cents  on  each 
$100  of  taxable  proparty  for  the  two  preceding  years,  and 
that  the  cost  of  building  all  of  said  bridges  vrould  exceed 
the  amount  of  twenty  cents  on  the  $100  of  taxable  property 
of  the  township,  as  shown  by  the  latest  assessment  roll. 

The  Board  of  Supervisors  denied  the  prayer  of  the  peti- 
tion and  appellee  filed  a  petition  in  the  Circuit  Court  pray- 
ing for  a  writ  of  mandamus,  commanding  the  board  to 
grant  the  relief  asked  of  it. 

The  petition  for  mandamus  set  forth  the  petition  to  the 
board  in  haec  verba  and  alleged  the  matters  therein  contained 
were  true,  etc. 

A  general  demurrer  was  interposed  by  the  board  and 
overruled  by  the  court.     The  board  abided  its  demurrer. 

Judgment,  according  to  the  prayer  of  the  petition  wa& 
entered  and  the  board  appealed. 

S.  Or.  Wilson,  State's  attorney,  and  G.  T.  Buckingham,. 
W.  J.  Calhoun  and  H.  M.  Stbely,  attorneys  for  appellant. 

£.  B.  E.  EiMBBOUGH  and  James  A.  Mbees,  attorneys  for 
appellees. 

Mb.  Pbesiding  Justice  Bogos  delfvebed  the  opinion  or 

THE   COUBT. 

Omitting  portions  not  material  for  consideration  the  sec- 
tion of  the  statute  here  involved  is  as  follows : 

Vol.  LXIX  30 
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"  When  it  is  necessary  to  construct  or  repair  any  bridge 
over  a  stream  *  *  *  in  which  work  the  town  is  whoUv 
or  in  part  responsible,  and  the  cost  of  which  will  be  more 
than  twenty  cents  on  the  one  hundred  dollars  on  the  latest 
assessment  roll,  and  the  levy  of  the  road  and  bridge  tax  for 
two  years  last  past  in  said  town  was  in  each  year  for  the 
full  amount  of  forty  cents  on  each  one  hundred  dollars 
allowed  by  law  for  the  commissioners  to  raise,  the  major 
part  of  which  is  needed  for  the  ordinary  repair  of  roads  and 
bridges,  the  commissioners  may  petition  the  county  board 
for  aid,  and  if  the  foregoing  facts  shall  appear  the  county 
board  shall  appropriate  from  the  county  treasury  a  sum 
sufficient  to  meet  one-half  the  expenses  of  the  said  bridge  or 
other  work,  on  condition  the  town  asking  aid  shall  furnish 
the  other  half  of  the  required  amount."  Par.  19,  Ohap.  121, 
S.  &  C.  Statutes,  Vol.  3,  p.  1089. 

Its  purpose  and  proper  construction  is,  to  our  minds,  not 
at  all  doubtful. 

It  is  to  require  the  county  to  aid  only  in  exceptional  cases 
where  the  expense  of  building  a  particular  bridge  is  so 
great  as  to  impose  an  unreasonable  burden  of  taxation  upon 
the  property  of  the  town. 

In  all  other  instances,  the  cost  of  building  bridges  is  cast 
by  the  statute  upon  the  town  in  which  the  bridges  are  to  be 
located. 

The  statute  has  supplied  the  rule  for  determining  whether 
the  cost  of  any  proposed  bridge  should  be  deemed  so  great 
as  to  make  it  proper  to  exempt  the  town  from  a  portion  of 
the  expense  of  constructing  it,  and  that  is  when  the  cost  of 
the  bridge  "  will  be  more  than  twenty  cents  on  the  $100  on 
the  latest  assessment  roll." 

A  prerequisite  therefore  to  a  demand  for  aid  from  a 
county  is  that  a  bridge  is  required,  the  cost  whereof  will  ex- 
ceed the  sum  which  would  be  produced  by  a  levy  of  twenty 
iCents  on  the  $100  of  taxable  property  of  the  town,  appear- 
ing on  the  latest  assessment  roll. 

It  did  not  appear  from  the  petition  for  a  mandamus  that 
the  cost  of  any  one  of  the  bridges  mentioned  would  exceed 
that  sum. 
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Therefore,  it  is  our  conclusion,  the  petition  failed  to  show 
a  right  to  demand  action  upon  the  part  ot  the  Board  of 
Supervisors. 

The  inclusion  of  a  number  of  bridges  in  a  petition,  and  the 
insistence,  it  is  sufficient  to  fix  the  liability  of  the  count}'^  to 
aid  in  building  all  of  such  bridges  if  the  total  cost  of  all  of 
them  will  exceed  the  sum  produced  by  an  assessment  of 
twenty  cents  upon  the  $100  of  taxable  property  is,  we  con- 
ceiye,  based  upon  a  misconception  of  the  true  intent  and 
meaning  of  the  statute. 

The  Circuit  Court  should,  in  our  opinion,  have  sustained 
the  demurrer  to  the  petition  for  a  writ  of  mandamus. 

The  judgment  is  reversed  and  the  cause  remanded. 


Wm.  N.  Hazelrigg  v.  John  Pursley. 

1.  pRAcncK — Defenses  to  the  Merits  in  Probate  Matters  May  he  Made 
for  the  First  Time  in  the  Circuit  Court, — Appeals  from  the  CJounty 
Court  to  the  Circuit  Court  in  probate  matters  carry  up  the  entire  case 
to  be  tried  de  novo,  and  all  defenses,  except  those  in  abatement,  which 
should  be  made  at  the  first  opportunity,  may  be  interposed  as  well  on 
the  appeal  as  upon  the  original  hearing  in  the  County  Court. 

2.  Guardian  and  Ward—  Practice  cw  to  Allowance  of  Final  Report, 
— As  a  general  rule,  a  guardian^s  final  account  wiU  not  be  allowed  until 
the  ward  has  had  an  opportunity  to  examine  it,  unless  the  guardianship 
terminates  during  infancy,  when  it  may  sometimes  be  allowed  on  notice 
to  parties  interested,  a  guardian  ad  litem  being  appointed  for  the  ward. 

8.  Same— The  Rule  a>s  to  Use  of  the  Ward;s  Money  for  His  Support 
Stated,— Section  19,  Chapter  64,  R.  S.,  gives  a  guardian  a  limited  power 
to  use  the  income  of  his  ward's  property  for  the  comfort,  support  and 
education  of  the  ward,  and  the  language  employed  excludes  the  idea 
that  the  principal  can  be  so  used  without  an  order  of  the  court. 

4.  Same— Z>u<2/  of  Guardian  to  Invest  Funds  and  Make  Reports — 
Method  of  Accounting  in  Case  of  Failure, — It  is  the  duty  of  a  guardian 
to  lend  the  nooney  of  his  ward  as  the  statute  provides,  and  to  make  full 
and  specific  reports,  showing  the  items,  separately,  of  aU  expenditures, 
and  having  failed  to  pursue  this  course,  he  should  not  be  permitted  to 
take  credit  for  more  than  the  money  would  have  produced,  if  loaned 
as  the  law  required,  nor  more  than  he  is  able  to  show  was  actually  ex- 
pended in  addition  to  the  fair  value  of  what  he  himself  furnished,  less 
the  value  of  any  services  rendered  by  the  ward. 


468  Appellate  Courts  of  Illfxois. 

Vol.  69.]  Hazelrigg  v.  Pursley, 

5.  Same — Ouardian  Must  Protect  Rights  of  Ward,— It  is  the  duty  of 
a  guardian  to  ascertain  and  secure  the  right  of  his  ward,  and  if  for 
want  of  ordinary  care  in  that  behalf  the  ward  suffers,  the  guardian 
should  be  held  responsible. 

Citation  in  Probate.-— Appeal  from  the  Circuit  Court  of  Pike 
County;  the  Hon.  Jefferson  Orr,  Judge,  presiding.  Heard  in  tliis 
court  at  the  November  term,  1896.  Reversed  and  remanded.  Opinion 
filed  February  25,  1897. 

J.  M.  RiGGs,  attorney  for  appellant. 

W.  H.  Ckow  and  W.  L.  Coley,  attorneys  for  appellee. 

Mr.  Justice  Wall  delivered  the  opinion  of  the  Court. 

The  appellant  cited  the  appellee  to  appear  in  the  County 
Court  and  make  settlement  of  his  accounts  as  the  guardian 
of  appellant,  who  had  then  attained  majority.  The  appellee 
appeared  in  response  to  the  citation  and  submitted  his 
account,  whereupon  the  County  Court  found  there  was  due 
from  him  to  the  appellant  the  sum  of  $1,288.39,  which  he 
was  ordered  to  pay  within  ten  days,  from  which  he  prayed 
an  appeal  to  the  Circuit  Court,  where,  upon  hearing,  he  was 
found  to  be  indebted  to  the  appellant  in  the  sum  of  $350, 
and  by  the  action  of  appellant  the  record  is  brought  to  this 
court. 

The  appellee  assigns  as  cross-error  that  the  Circuit  Court 
refused  tx)  dismiss  the  proceedings  for  want  of  jurisdiction. 
This  rests  upon  the  proposition  that  previous  to  the  issu- 
ance of  the  said  citation,  and  before  appellant  came  of 
age,  the  appellee  presented  his  final  report  as  guardian  to 
the  County  Court,  showing  that  the  ward  was  indebted  to 
him;  that  the  County  Court,  of  its  own  motion,  struck  out 
the  charge  of  a  balance  against  the  ward,  leaving  the  ac- 
count even,  and  approving  the  report  as  so  modified,  dis- 
charged the  guardian. 

It  is  urged  this  was  an  adjudication  and  operated  to  bind 
the  ward  so  that  no  subsequent  investigation  of  the  accounts 
could  be  made  by  that  court.  This  objection  was  presented 
for  the  first  time  in  the  Circuit  Court  on  a  motion  to  dismiss 
for  want  of  jurisdiction,  and  was  overruled.    In  the  brief 
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of  the  appellant  it  is  urged  that  the  appellee  waived  this 
objection  by  appearing  in  the  County  Court  and  filing 
his  report,  and  that  the  objection  in  the  Circuit  Court  came 
too  late. 

It  does  not  appear  that  the  motion  to  dismiss  was  passed 
upon  by  the  Circuit  Court  when  made,  but  seems  to  have 
been  reserved  to  the  final  hearing,  when,  as  appears  by  the 
order  then  entered,  the  court  found  that  said  report  and  the 
order  of  the  County  Court  approving  the  same  should  be 
set  aside.  If  that  order  of  the  County  Court  was  valid  and 
effective,  it  was  an  adjudication  which  might  be  pleaded  in 
bar  of  the  subsequent  citation,  and  the  right  to  so  plead  it 
would  not  be  waived  by  the  omission  to  make  such  defense 
in  the  County  Court. 

By  the  appeal  to  the  Circuit  Court  the  whole  case  was 
carried  up,  and  was  to  be  tried  de  novo.  Had  this  defense 
been  pleadable  in  abatement  merely,  it  should  have  been 
made  at  the  first  opportunity,  but  as  it  is  a  bar  to  the  proceed- 
ings, if  valid,  it  could  be  interposed  as  well  on  the  appeal  as 
upon  the  original  hearing  in  the  County  Court. 

The  question  therefore  is,  what  legal  significance  is  to  be 
attached  to  those  proceedings  ? 

That  report  was  presented  on  the  24th  of  October,  1893, 
showing  the  balance  on  hand  at  the  date  of  the  last  report, 
which  was  February  23,  1884,  some  nine  years  before, 
$713.09,  and  interest  thereon  to  date,  $413.58,  making  a  total 
of  $1,126.67.     The  credits  asked  were  as  follows : 

1883.  10     month's     board,    washing,    schooling, 

'  omitted  from  report $120  00 

Interest  at  6  per  cent 72  00 

1884.  12  month's  board,  etc 144  00 

Interest  at  6  per  cent 77  76 

1885.  12  month's  board,  etc 144  00 

Interest  at  6  per  cent 69  12 

1886.  12  month's  board,  etc 144  00 

Interest  at  6  per  cent 60  48 

1887.  12  month's  board,  etc 132  00 

Clothing  for  5  years 100  00 

Interest  at  6  per  cent 83  52 
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1888.  Board  and  clothing,  6  months 72  00 

1889.  Board  and  clothing,  6  months 72  00 

Interest  on  same  at  6  per  cent 38  98 

Costs  of  report 2  00 

Total  disbursements $1,331  86 

Showing  a  balance  in  favor  of  the  guardian  of . .  $   205  i  9 

As  already  stated,  the  County  Court  reduced  the  credits 
by  changing  the  footing  so  as  to  balance  the  charges, 
approved  the  report  in  that  condition  and  discharged  the 
guardian.  No  vouchers  or  proofs  accompanied  the  report 
nor  was  any  evidence  presented  to  support  it.  This  report 
purported  to  be  final.  The  ward  was  not  represented  and 
knew  nothing  of  it.  In  form  it  was  not  in  accordance  with 
the  statute.  Sec.  16,  Ch.  64,  which  requires  that  the  expendi- 
tures shall  be  specifically  set  forth  in  separate  items  and  with 
proper  vouchers.  It  gave  the  court  no  foundation  upon 
which  to  predicate  any  action.  It  should  not  have  been 
received  or  considered.  We  are  inclined  to  hold  that  the 
proceedings  thereon  can  not  be  regarded  as  an  adjudication 
binding  upon  the  ward.  Hence  when  he  came  of  age,  he 
might  cite  the  guardian  to  make  a  final  report,  regardless 
of  those  proceedings.  As  a  general  rule,  a  guardian's  final 
account  will  not  be  allowed  until  the  ward  has  an  opportu- 
nity to  examine  it,  unless  the  guardianship  terminates  pend- 
ing infancy,  when  it  is  sometimes  allowed  on  notice  to 
parties  interested,  a  guardian  ad  litem  being  appointed  for 
the  ward.  Wait's  Ac.  &  Def.,  Vol.  3,  577;  Am.  &  Eng. 
Ency.,  Vol.  9,  144.  The  proceeding  being  ex  parte  the  judg- 
ment therein  was  only  prima  facie  correct,  and  though  not 
then  excepted  to  or  appealed  from  was  open  to  subsequent 
correction  or  challenge.     Bond  v.  Lockwood,  31  111.  212. 

It  appears  from  the  evidence  that  in  1883  or  1884  the 
ward,  being  then  about  eleven  years  old,  was  taken  into  the 
family  of  the  guardian  and  there  remained  until  he  was  past 
nineteen.  He  was  a  strong  and  intelligent  boy,  was  useful 
and  willing,  and  was  required  to  work  according  to  his 
strength  and  ability  about  the  farm  of  the  guardian.  The 
evidence  very  forcibly  tends  to  show  that  his  services  were 
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worth  as  much  as  his  board  and  clothes  and  school  supplies. 
No  account  of  any  of  these  items  was  ever  kept  by  the 
guardian,  and  when  he  came  to  make  his  report  of  October, 
1893,  he  merely  made  an  estimate  of  them  in  a  lump  sum 
for  each  year  up  to  and  including  1S89,  and  attempted  to 
prove  that  the  charges  were  reasonable. 

Assuming  they  were,  can  he  be  permitted  in  this  way  to 
break  in  upon  the  principal  of  the  ward's  estate  ? 

In  Davis  v.  Harkness,  1  Gil.  173,  it  was  said  that  at  com- 
mon law  it  was  a  general  rule  that  the  expenses  of  the  ward 
shall  be  kept  within  the  income  or  produce  of  his  estate 
though  a  court  of  chancery  or  other  proper  court  would  in 
case  of  necessity  order  a  portion  of  the  principal  to  be  so 
appropriated,  always  using  great  caution  in  that  respect  be- 
cause of  the  manifest  danger  of  injury  to  the  ward  under 
guise  of  his  supposed  wants,  with  incidental  benefits  to  the 
guardian,  and  cited  the  statute  then  in  force,  which  provided 
that  the  guardian  should  have  power  to  superintend  the 
nurture  and  education  of  the  ward,  and  for  that  purpose 
might  pay  out  such  portion  of  the  ward's  money  as  the 
Court  of  Probate  might  from  time  to  time  direct,  provided 
the  income  from  the  real  estate,  and  next,  the  interest  en 
money,  should  be  first  resorted  to.  The  present  statute  pro- 
vides that  "  the  guardian  shall  manage  the  estate  of  his 
ward  frugally  and  without  waste,  and  apply  the  income  and 
profit  thereof,  so  far  as  the  same  may  be  necessary,  to  the 
comfort  and  suitable  support  and  education  of  his  ward." 
Sec.  19,  Ch.  64.  The  power  here  given  to  use  the  income 
for  the  specified  purposes  is  limited,  and  the  language  em- 
ployed excludes  the  idea  that  the  principal  can  be  so  used 
without  authority  of  the  court.  Other  sections  provide  for 
loaning  the  money  and  leasing  the  real  estate  of  the  ward. 

It  was  the  duty  of  the  guardian  to  loan  the  money  as  the 
statute  provided,  and  to  make  full  and  specific  report,  show- 
ing the  items,  separately,  of  all  expenditures  from  time  to 
time,  as  required  by  section  16.  Had  this  been  done  annually 
the  court  would  have  been  able  to  ascertain  whether  it  was 
necessary  to  expend  more  than  the  income,  and,  in  view  of 
the  evidence  in  this  record,  it  is  probable  that  upon  a  full 
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hearing  it  would  have  been  found  that  the  income  from  in- 
terest and  the  ward's  services  would  have  equaled  and  per- 
haps exceeded  all  necessary  outlays  for  nurture  and  educa- 
tion. Having  failed  to  pursue  this  course  the  guardian 
should  not  be  permitted  now  to  take  credit  for  more  than 
what  the  money  would  have  produced  if  loaned  as  the  law 
required,  nor  more  than  he  is  able  to  show  was  actually 
expended  in  addition  to  the  fair  value  of  the  board  furnished 
by  himself,  less  what  the  ward's  services  were  reasonably 
worth.  An  accounting  on  this  basis  would  give  the  warti 
the  whole  of  the  money  reported  as  on  hand  at  the  date  of 
the  first  report,  February  23,  18S4,  and  so  much  of  the  in- 
terest thereon  as  would  not  be  consumed  by  the  credits,  to 
be  ascertained  as  indicated. 

It  is  claimed  on  behalf  of  appellant  that  had  the  guardian 
taken  the  proper  steps  he  might  have  obtained  an  allowance 
on  account  of  the  statutory  award  from  the  estate  of  the 
ward's  mother,  and  that  there  was  a  sum  of  money  due  him 
which  should  have  been  realized  from  the  partition  of  his 
father's  lands.  As  the  case  must  be  reversed  we  do  not  care 
to  express  any  opinion  upon  these  points  for  the  reason  that 
it  is  not  very  clear  what  were  the  facts  in  reference  thereto. 
As  to  the  award,  it  was  the  guardian's  duty  to  carefully 
scrutinize  the  proceedings  of  the  appraisers  and  of  the  admin- 
istrator, to  ascertain  and  secure  Avhatever  the  law  gave  his 
ward,  and  if  for  the  want  of  ordinary  care  in  that  behalf 
the  ward  has  suffered  the  guardian  should  be  held  respon- 
sible. So  of  the  proceeds  of  the  partition  sale;  if  by  his 
neglect  the  ward  has  lost  his  portion,  he  ought  to  respond. 

On  another  trial  the  facts  as  to  these  matters  can  be  more 
fully  presented  and  the  court  will  make  such  order  in  respect 
thereto  as  may  seem  proper.  The  judgment  will  be  reversed 
and  the  cause  remanded. 


Frank  M.  Palmer  y.  Nathan  Frank. 

1.    Appellate  Court  Practice— -Second  Presentation  of  the  Same 
Questions  in  the  Same  Case. — Tliis  court  need  not  restate,  nor,  according 
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to  well  settled  practice,  re-examine  or  reconsider  questions  which  were 
considered  and  decided  on  a  former  appeal  of  the  same  case. 

2.  Statute  op  Limitations— -4«  a  Defense  on  Appeal— What  the 
Record  Should  Show. — A  person  relying  upon  the  statute  of  limitations 
as  a  defense  must  plead  it,  and  on  appeal  the  record  must  disclose  that 
it  was  interposed  in  the  court  below,  and  this  rule  applies  even  though 
the  pleadings  in  the  trial  court  were  oral. 

Transerlpt,  from  a  justice  of  the  peace.  Appeal  from  the  Circuit 
Court  of  DeWitt  County;  tlie  Hon.  Lyman  Lacey,  Judge,  presiding. 
Heard  in  this  court  at  the  November  term,  1896.  Affirmed.  Opinion 
filed  February  25,  1887. 

Moore,  Warner  &  Lemon,  attorneys  for  appellant. 

P.  T.  Sweeney  and  E.  J.  Sweeney,  attorneys  for  appel- 
lee. 

Mr.  Justice  Wall  delivered  the  opinion  of  the«Court. 

This  case  was  here  at  a  former  term,  and  was  then  re- 
versed because  we  were  of  opinion  that  the  plaintiff,  who 
was  defeated  in  the  Circuit  Court,  was  entitled  to  recover. 
65  III.  App.  124. 

A  second  trial  upon  substantially  the  same  evidence  as 
the  first  resulted  in  a  Judgment  for  the  plaintiff,  from  which 
the  defendant  has  prosecuted  the  present  appeal.  The  brief 
of  appellant  reargues  the  questions  formerly  presented. 
We  need  not  restate  nor,  according  to  well  settled  practice, 
should  we  re-examine  or  reconsider  those  questions.  A  point 
newly  made  is  that  the  action  is  barred  by  the  statute  of 
limitations.  This  was  not  presented  when  the  case  was 
here  before,  though  the  record  was  the  same  as  now.  It 
seems  quite  apparent,  from  an  examination  of  the  proceed- 
ings of  the  Circuit  Court,  that  no  suggestion  of  such  a  de- 
fense was  made  there. 

Had  it  been,  perhaps,  it  might  have  been  met  or  o.bviated, 
for  it  depends  upon  the  matter  of  a  few  days  only  as  to 
which  an  explanation  or  correction  might  have  been  readily 
made.  The  pleadings  were  oral,  yet  it  is  reasonably  certain 
the  defense  was  not  made.  We  find  no  hint  of  it  in  the 
propositions  of  law  submitted  by  defendant  nor  in  any- 
thing said  or  done  on  either  side. 
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In  Kennedy  v.  Stout,'  26  111.  App.  133,  it  was  considered 
significant  that  no  reference  to  such  a  defense  was  found  in 
the  propositions  of  law.  So  it  is  here,  and  further,  it  is  sig- 
nificant that  when  the  case  was  before  us  on  a  former 
occasion,  with  the  record  in  the  same  condition,  and  a  judg- 
ment for  defendant,  it  was  not  suggested  that  the  judgment 
might  rest  upon  that  ground. 

In  Wilson  v.  Van  Winkle,  2  Gil.  684,  the  plaintiffs  in 
error  sought  to  reverse  a  judgment  because  of  the  bar  of 
the  statute  of  limitations  as  to  which  the  court  said:  '^  It  is 
a  sufficient  answer  to  this  position  to  remark  that  a  party 
can  not  avail  himself  of  a  defense  of  this  character  without 
pleading  it  or  specially  insisting  on  it,  and  that  the  record 
in  this  case  nowhere  shows  that  the  executors  (plaintiffs  in 
error)  relied  on  such  a  defense  in  the  Circuit  Oourt.  If  they 
desired*to  set  up  such  a  defense  they  should  have  inter- 
posed it  in  the  court  below.  It  is  too  late  to  introduce  it 
for  the  first  time  in  this  court."  In  that  case,  the  plead- 
ings were  oral,  but  the  Supreme  Court  held  that  it  must  in 
some  way  appear  from  the  record  that  the  defense  was 
made  below. 

Here  the  record  not  only  does  not  so  show,  but,  as  we  think, 
it  is  apparent  the  defense  was  not  made  below  and  that  it 
is  presented  for  the  first  time  in  this  court. 

We  are  of  opinion  the  judgment  should  be  affirmed. 


Isaac  H.  Snyder  y.  The  City  of  Mt.  Palaskl  et  al« 

1.  Ordinances— iSpccioZ  Privileges,— It  a  city  has  the  power  to  grant 
a  special  privilege,  the  ordinance  granting  the  same  must  be  substan- 
tiaUy  complied  with,  and  any  abuse  of  the  privilege  granted  wiU  justify 
the  city  in  revoking  the  same. 

Bill  for  an  I  njanction.— Appeal  from  the  Circuit  Court  of  Logan 
County;  the  Hon.  Gborge  W.  Herdman,  Judge,  presiding.  Heard  in 
this  court  at  the  November  term,  1896.  Affirmed.  Opinion  filed  Feb- 
ruary 25,  1897. 
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A.  G.  Jones  and  Blinn*  &  Harris,  attorneys  for  appel- 
lant. 

F.  L.  ToMLiNsoN  and  Beach  &  Hodnett,  attorneys  for 
appellees. 

Mr.  Justice  Wall  delivered  the  opinion  of  the  Court. 

The  appellant  filed  a  bill  in  chancer}'  against  the  appellees, 
the  city  of  Mt.  Pulaski  and  certain  of  its  officials,  to  restrain 
them  from  interfering  with  him  in  the  use  of  a  certain  well, 
known  as  the  old  well,  and  another  known  as  the  new  well, 
or  with  his  pomps  and  appliances  connected  with  said  wells. 
A  temporary  injunction  was  granted  as  to  the  old  well.  The 
appellees  answered  the  bill,  and  moved  to  dissolve  the 
injunction.  This  motion  was  heard  by  the  court  and  was 
sustained,  and  the  bill  was  dismissed.  An  appeal  was  then 
granted,  and  the  injunction  was  continued  pending  the 
appeal. 

It  appears  that  on  the  24th  of  March,  1891,  the  municipal 
corporation  of  (the  then  village  of)  Mt.  Pulaski  passed  an 
ordinance  authorizing  the  appellant,  his  heirs  and  assigns  to 
construct  and  maintain  an  electric  light  plant  within  said 
corporation  for  a  term  of  twenty  years,  and  permitting  the 
use  of  the  streets,  alleys  or  other  public  grounds  for  poles 
and  wires,  under  certain  restrictions. 

On  the  23d  of  June,  1891,  said  municipal  corporation 
passed  an  ordinance  granting  to  said  appellant,  his  heirs 
and  assigns,  the  use  of  a  certain  well  at  the  intersection  of 
Green  and  Spring  streets  in  said  village,  for  a  period  of 
twenty  years,  upon  condition  that  he  should  maintain  and 
repair  the  well  so  that  it  should  "  not  be  dangerous  to  those 
living  adjoining  thereto,  or  to  the  traveling  public." 

On  the  27th  of  October,  1891,  said  municipal  corporation 
passed  an  ordinance  which  in  substance  repeated  the  grant 
contained  in  the  first  ordinance,  and  provided,  further,  that 
for  a  consideration  named,  the  appellant  should  furnish  to 
the  village,  for  the  period  of  five  years,  sixteen  electric  arc 
lamps  of  2,000  candle  power. 
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Soon  after  the  passage  of  the  first  ordinance,  the  appellant 
acquired  property  upon  which  to  erect  his  power  house,  and 
wishing  to  secure  a  supply  of  water  for  steam  purposes,  he 
asked  for  and  obtained  the  passage  of  the  second  ordinance 
and  later  constructed  his  electric  plant  for  the  purpose  of 
supplying  light  to  the  public.  Still  later  he  obtained  the 
passage  of  the  third  ordinance,  by  which  he  was  to  furnish 
light  to  the  municipality.  He  claims  that  the  second  ordi- 
nance, which  granted  him  the  privilege  of  using  the  well, 
was  such  a  part  of  the  whole  transaction,  as  that  without  it, 
he  would  not  have  accepted  the  franchise  nor  would  he  have 
erected  the  plant.  In  other  words  his  claim  is  that  it  was 
a  part  of  the  consideration  upon  which  he  acted,  and  .was  so 
understood  by  the  corporate  authorities,  and  was  intended 
as  an  inducement  to  him  to  accept  said  franchise  and  build 
the  works. 

It  does  not  appear  from  the  face  of  the  ordinances  that 
they  were  inter-dependent;  on  the  contrary,  they  seem  to  be 
not  so. 

The  appellant  testified  in  support  of  his  theory;  that  is, 
that  without  the  second  ordinance  he  would  not  have  gone 
ahead  under  the  first,  and  that  it  was  so  understood  by  the 
president  and  trustees  of  the  village,  and  that  to  induce  him 
to  accept  and  proceed  under  the  franchise  they  passed  the 
second  ordinance. 

The  villaofe  authorities  referred  to  contradicted  him  flatlv 
on  this  point,  and  if  it  were  competent  to  establish  the  al- 
leged inter-dependence  by  parol  proof,  it  can  not  be  said 
that  the  preponderance  on  the  point  was  with  appellant. 

It  is  highly  probable  that  the  second  ordinance  was  con- 
sidered by  appellant  as  very  beneficial  to  him  and  no  doubt 
it  was,  for  it  saved  him  the  expense  of  providing  water  by 
some  other  means,  but  it  does  not  appear  that  it  was  any- 
thing more  than  a  mere  gratuity.  Aside  from  what  he  now 
savs  as  to  what  he  would  or  would  not  have  done  without 
it,  we  have  no  reason  to  believe  that  he  would  have  aban- 
doned the  project  had  he  failed  to  get  the  well,  but  whether 
so  or  not,  unless  it  was  legally  a  constituent  of  an  entire 
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transaction  in  the  sense  of  being  a  part  of  the  consideration 
moving  to  him  from  the  municipality,  by  which  he  was 
indu6ed  to  build  the  works  and  furnish  lights  on  the  terras 
and  conditions  agreed  on,  the  ordinance  must  be  regarded 
as  on  its  face  it  appears. 

No  argument  is  needed  to  show  that  the  municipal  officials 
could  not  give  away  any  part  of  the  municipal  property. 
Flence  it  was  competent  to  repeal  said  ordinance,  as  was 
done  shortly  before  this  suit  was  begun,  if  it  was  enacted 
without  a  sufficient  consideration.  And  this  leads  to  a 
further  statement  of  some  of  the  facts  appearing  in  the 
record.  At  some  period  subsequent  to  the  passage  of  the 
third  ordinance,  appellant,  wishing  more  water  than  the  well 
was  then  furnishing,  sank  another  well  in  the  street,  a  few 
feet  distant  from  the  first,  and  connected  the  two,  therebj' 
obtaining  such  an  abundance  that  he  was  able  to  supply  two 
railroad  companies  and  sundry  other  concerns  with  all  the 
water  they  required,  and  made  contracts  for  that  purpose 
upon  quite  remunerative  terms.  For  a  time  the  municipal- 
ity obtained  some  from  him,  but  afterward  extended  its 
water  works  by  sinking  new  wells,  and  so  obtained  what  it 
required  for  protection  against  fire  and  other  purposes.  This 
action  of  appellant  in  sinking  the  new  well  in  the  street  was 
without  authority,  and  was  an  unlawful  use  of  municipal 
property.  Whatever  its  reason  was,  the  municipality,  then 
incorporated  as  a  city,  notified  him  to  cease  the  use  of  the 
new  well  and  to  fill  it  up,  whereupon  he  proceeded  to  erect 
a  derrick  over  the  old  well  and  to  sink  it  deeper  for  the  pur- 
pose of  finding  another  vein  of  water,  which  he  did.  Then 
the  city  passed  an  ordinance  repealing  said  second  ordinance, 
and  by  force  took  possession  of  both  wells  and  filled  them  up. 
Afterward  the  present  bill  was  filed  and  the  temporary  in- 
junction was  obtained,  and  then  appellant  cleaned  out  the 
old  well,  removing  all  the  obstructions  also  from  the  deep- 
ened part  thereof,  and  continued  to  use  it  as  so  deepened,  the 
injunction  preventing  any  further  interference  with  his 
operations  in  that  behalf.  It  is  claimed  on  his  part  that 
the  action  of  the  city  was  arbitrary  and  unnecessary,  that  it 
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Avas  in  violation  of  his  legal  rights  and  was  prompted  by  a 
malicious  purpose  to  injure  him. 

The  city  olaims  that  the  original  ordinance  was  invalid, 
because,  ineflfeot,  a  mere  gift  of  prop  rty  belonging  to  the 
public;  that  the  action  of  appellant  in  deepening  the  well 
was  in  excess  of  the  privilege  granted  by  said  ordinance, 
whether  valid  or  not,  and  injuriouslj''  affected  the  supply  of 
water  upon  which  the  city  was  dependent  for  protection 
against  fire,  street  sprinkling  and  other  purposes;  that  the 
continued  presence  of  the  well  in  the  street  hindered  and 
prevented  the  proper  use  of  the  street  for  purposes  of  travel, 
and  that  for  all  these  reasons,  and  not  from  any  purpose  to 
oppress  or  injure  appellant,  it  was  warranted  in  repealing 
the  said  second  ordinance  and  in  removing  the  appliances 
and  machinery  of  the  appellant  from  the  street. 

Regardless  of  the  possible  motives  impelling  the  city  to 
this  action,  if  it  had  8u£9cient  legal  reason,  it  must  be  sus- 
tained. It  is  not  claimed  that  there  was  any  authority  for 
sinking  the  second  well,  but  it  is  urged  on  behalf  of  appel- 
lant that  he  had,  under  the  ordinance,  an  indefeasable  right 
to  the  old  well,  and  that  this  implied  and  carried  with  it  a 
right  to  sink  deeper  and  reach  lower  veins  of  water.  We 
can  not  agree  to  the  latter  proposition.  If  the  ordinance 
could  be  held  binding  upon  the  city  and  irrevocable  during 
the  specified  term,  the  act  of  appellant  in  deepening  the 
well  was  in  excess  of  his  rights,  and  was  an  abuse  of  the 
alleged  privilege. 

The  right  given  was  to  use  the  well  as  it  was,  not  to 
change  or  alter  it  and  use  it  as  changed  or  altered. 

Such  change  or  alteration,  if  persisted  in  and  if  injurious 
to  the  city  in  a  substantial  way,  would  forfeit  the  privilege, 
and  would  warrant  the  city  in  reclaiming  the  well  if  it  had 
no  other  cause  for  so  doing.  Appellant  insists  the  well,  as 
it  was,  no  longer  furnished  the  requisite  amount  of  water, 
and  that  in  order  to  obtain  the  needed  supply  he  was  com- 
pelled to  deepen  it,  therefore  he  has  the  right  to  use  it  as 
so  deepened.  But  he  had  no  right  to  so  change  it  even 
assuming  the  ordinance  was  binding  upon  the  city,  and  if 
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he  insists  upon  the  well  as  changed,  his  position  is  so  unrea- 
sonable that  he  can  not  invoke  the  aid  of  a  court  of  equity. 
Without  further  discussion,  we  are  inclined  to  hold  that 
upon  any  fair  view  of  the  case  as  made  by  the  proof  the 
injunction  was  properly  dissolved,  and  therefore  the  decree 
will  be  affirmed. 


New  York  Life  Insurance  Co.  t.  Taylor  Easton. 
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1.  Remedy — In  Favor  of  the  Maker  of  a  Note  Assigned  Before  Matvr 
riiy. — When  the  maker  of  a  promissory  note  has  a  defense  to  the  same 
in  the  hands  of  the  payee,  but  is  prevented  from  making  such  defense 
by  an  assignment  of  the  note  before  maturity,  he  may,  if  compeUed  to 
pay  the  same,  introduce  the  same  evidence  in  a  suit  against  the  payee 
to  recover  the  amount  paid  on  such  note,  that  he  might  have  intro- 
duced in  a  suit  against  him  by  the  payee,  had  such  note  not  been 
assigned^ 

2.  Written  Insteuments— Paro^  Evidence^When  Admissible  to 
Vary,  etc. — Section  9,  Chapter  98,  R.  S.,  entitled  "Negotiable  Instru- 
ments," not  only  gives  the  maker  of  a  negotiable  instrument  the  right 
to  introduce  parol  evidence  to  vary  or  deny  such  instrument  when  sued 
on,  but  also  operates  to  abrogate  the  general  rule,  that  parol  evidence  is 
not  admissible  as  against  another  instrument  than  the  one  sued  on,  if 
such  other  instrument  relates  to  the  consideration  of  the  one  sued  on. 

3.  Insurance— ^cccptonce  of  Policy. — The  effect  of  the  acceptance 
of  a  policy  of  insurance  is  a  question  of  law,  but  the  question  as  to 
whether  one  was  or  was  not  accepted  is  one  of  fact. 

4.  Same — Circumstances  Tending  to  Shmo  an  Acceptance  of  a  Policy, 
— The  receipt  and  retention  of  a  policy  of  insurance  are  circumstances 
tending  to  show  an  acceptance,  and  in  the  absence  of  explanation, 
would  be  received  as  establishing  it. 

Assampsit,  for  money  paid,  etc.  Appeal  from  the  Circuit  Court  of 
Coles  County;  the  Hon.  Francis  M.  Wright,  Judge,  presiding.  Heard 
in  this  court  at  the  November  term,  1896.  Affirmed.  Opinion  filed 
February  26,  1897. 

MoBANy  Kraus  &  Mater  and  D.  A.  Holmes,  attorneys 
for  appellant. 
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J.  F.  Hughes,  attorney  for  appellee. 
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Mr.  PREsiDiNa  Justice  Bogos  delivered  the  opinion  of 
THE  Court. 

The  action  below  was  assumpsit,  by  appellee.  The  dec- 
laration contained  the  co^^imon  counts. 

The  case  which  appellee  contends  was  made  by  the  proof 
was  that  he  executed  and  delivered  to  the  appellant  com- 
pany his  two  certain  notes,  in  consideration  of  the  agree- 
ment of  the  company  to  deliver  to  him  its  policies  of  in- 
surance on  his  life  so  conditioned  that  if  the  premiums 
thereon  were  paid  for  ten  years  the  policies  should  remain 
in  force  for  twenty  years,  and  at  the  end  of  that  period  the 
full  amount  of  the  policies  should  be  paid,  together  with  the 
"  accumulations  "  for  the  said  period  of  twenty  years;  that 
policies  were  afterward  sent  to  him  framed  on  an  entirely 
different  and  less  desirable  plan  of  insurance;  that  he  refused 
to  accept  them,  but  that  the  appellant  company  assigned 
his  notes  before  their  maturity  to  an  innocent  holder,  and  he 
was  forced  to  and  did  pay  such  notes  to  said  assignee. 

The  action  was  brought  to  recover  the  amount  paid  on 
the  notes  to  the  assignee  thereof. 

It  appeared  the  policies  were  issued  upon  a  written  ap- 
plication signed  by  the  appellee  and  were  conditioned  in 
accordance  with  the  provisions  of  the  application. 

Appellee  was  permitted,  over  the  objection  of  the  com- 
pany, to  introduce  proof  of  the  conversation  which  occurred 
between  himself  and  the  soliciting  agent  of  the  company, 
immediately  prior  to  and  while  the  application  was  in 
course  of  preparation,  but  before  he  attached  his  signature 
to  it. 

If  this  evidence  was  competent,  it  quite  sufficiently  estab- 
lished the  claim  of  appellee  that  the  application  and  poli- 
cies did  not  provide  for  insurance  upon  the  plan  verbally 
agreed  upon,  but  for  much  less  desirable  indemnity. 

The  appellant  company  insists  the  evidence  was  incom- 
petent; first,  because  of  the  elementary  general  rule  parol 
evidence  is  inadmissible  to  contradict  or  varv  a  written 
instrument;  second,  it  contends  it  appeared  from  the  evi- 
dence the  appellee  accepted  and  retained  the  policies  under 
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such  circumstances  as  to  amount  to  an  acceptance  of  them, 
and  thereby  became  in  law  estopped  to  assert  anything 
inconsistent  with  the  terms,  conditions  and  limitations  con- 
tained in  them  or  in  the  application. 

As  to  the  first  ground  of  objection,  it  is  not,  in  our  opin- 
ion, tenable. 

In  the  case  of  Baker  v.  Fawcett,  69  111.  App.  300,  we  held 
the  enactment  of  Sec.  9  of  Chap.  98,  R.  S.,  entitled  Nego- 
tiable Instruments,  not  only  gave  to  the  maker  of  negotia- 
ble paper  the  right  to  introduce  verbal  evidence  to  vary  or 
deny  the  writing  sued  on,  t.  €.,  the  note,  but  also,  that  it 
operated  to  abrogate  the  elementary  general  rule  that  parol 
testimony  is  not  admissible  as  against  another  writing  than 
the  note,  if  such  other  written  instrument  related  to  the 
consideration  of  the  note,  was  executed  in  the  course  of  the 
same  transaction  as  was  the  note,  and  under  such  circum- 
stances as  that  the  note  and  such  instrument  ought  to  be 
regarded  as  but  part  of  one  and  the  same  transaction. 

The  efficacy  of  the  enactment  referred  to  in  our  opinion 
clearly  demanded  the  abrogation  of  the  rule  to  the  extent 
indicated  in  the  case  cited  aupra^  and  we  still  adhere  to  that 
view. 

The  appellee  in  the  case  at  bar  was  not,  it  is  true,  seek- 
ing to  defend  against  the  collection  of  a  note  upon  the 
ground  the  consideration  thereof  had  failed  or  was  wanting. 

The  action  of  the  company,  in  disposing  of  the  notes  he 
had  given  to  one  against  whom  the  statute  was  not  avail- 
able, had  deprived  him  of  the  defense  to  them  which  the 
statute  guaranteed  him  as  against  it. 

He  could  only  pay  the  notes  to  the  hona  fide  holders 
thereof  and  resort  to  an  action  against  the  company  to  re- 
cover the  sum  so  paid  if  it  was  wrongfully  exacted  from 
him. 

In  such  an  action  it  seems  indisputable  he  should  be  per- 
mitted to  support  his  right  of  recovery  by  any  evidence 
which  would  have  been  admissible  to  sustain  his  defense 
had  the  action  on  the  notes  been  brought  by  the  appellant 
company. 

Vol.  LXtX  St 
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In  actions  by  an  assured  to  recover  upoa  a  policy,  the 
written  application  and  the  policy  may  embody  the  con- 
tract, as  was  held  in  Schmidt  v.  P.  M.  &  T.  Ins.  Co.,  41 
III.  295,  for  the  reason  in  such  cases  the  statute  we  have  re- 
ferred to  has  no  application  to  change  the  fundamental  rule 
of  evidence  upon  which  such  cases  rests. 

It  is  complained  the  court  refused  to  give  as  asked  instruc- 
tions No.  3  ansi  No.  4  in  behalf  of  the  company. 

Counsel  for  the  company  in  support  of  this  insistence  say 
in  their  brief : 

"  By  these  instructions,  if  given,  the  jury  would  have  been 
told  that  the  application  and  the  policy  constituted  the  only 
contract  between  the  parties." 

If  we  are  right  in  the  view  hereinbefore  expressed,  that 
verbal  testimony  was  competent  for  consideration  in  deter- 
mining the  contract  between  the  parties,  it  is  manifest  the 
reasons  urged  in  support  of  the  attack  on  the  rulings  of  the 
court  upon  the  instruction  in  question  constitute  a  full  and 
complete  defense  against  such  attack. 

The  fifth  instruction  in  the  same  behalf  announced  the  law 
to  be  the  appellee  "  was  "  presumed  to  have  read  his  appli- 
cation and  have  knowledge  of  the  limitations  there  ex- 
pressed, and  is  to  be  bound  thereby,  and  the  objection  is  the 
court  so  modified  it  as  to  permit  the  jury  to  consider  whether 
the  evidence  overcome  the  presumption.  - 

This  complaint  but  presents  in  a  diflFerent  phase  the  con- 
tention that  the  contract  must  be  determined  from  the 
written  instruments,  the  application  and  the  policy,  and  that 
verbal  testimony  could  not  be  lawfully  considered  to  vary 
or  contradict  the  statements  contained  in  either  of  those 
writings. 

The  complaint  as  to  instruction  No.  6  is,  it  was  so  modi- 
fied by  the  court  as  to  leave  the  question  whether  appellee 
accepted  the  policies  to  be  determined  by  the  jury  as  matter 
of  fact. 

The  effect  of  an  acceptance  of  the  policies  is  matter  of  law, 
but  whether  they  were  accepted  must  be  matter  of  fact. 

^Receipt  and  retention  of  a  policy  are  circumstances  tend- 
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ing  to  show  acceptance,  and  in  the  absence  of  explanation 
would  be  received  as  establishing  it. 

In  the  case  at  bar  the  policies  came  to  appellee  through 
the  mails  and  enclosed  with  them  were  receipts  for  them  to 
be  sio^ned  and  returned.  He  examined  them  and  found  them 
not  satisfactory,  and  did  not  sign  the  receipts  but  seasonably 
notified  the  agent  of  the  company  at  whose  solicitation  he 
executed  the  applications.  He  testified  the  agent  agreed  to 
come  at  a  time  named  and  examine  the  policies,  but  did  not 
do  so.  He  soon  afterwards  met  the  agent,  and  advised  him 
of  his  objections  to  the  policies,  and  after  some  further  con- 
versation the  aofent  named  a  dav  some  two  weeks  later  when 
he  would  examine  the  policies,  but  failed  to  keep  the  appoint- 
ment. Appellee  deposited  the  )X)licies  for  safekeeping  and 
in  due  time  tendered  a  return  of  them  to  the  company. 

We  need  not  further  follow  the  testimony  relative  to  the 
conferences  between  appellee  and  such  agent.  It  is  suffi- 
cient to  say  unqualified  acceptance  was  not  proven,  and 
that  the  company  had  full  notice  of  that  fact,  provided 
it  is  chargeable  with  the  knowledge  possessed  by  its  solicit- 
ing agent. 

The  policy  however  contained  the  following  stipulation  : 

'*No  agent  has  power,  in  behalf  of  company,  to  make  or 
modify  this,  or  any  contract  of  insurance;  to  extend  the 
time  for  paying  any  premium;  to  waive  any  forfeiture;  or 
to  bind  the  company  by  making  any  promises;  or  making 
or  receiving  any  representation  or  information.  These 
powers  can  be  exercised  only  by  the  president,  vice-presi- 
dent, second  vice-president,  actuary  or  secretary  of  the  com- 
pany, and  will  not  be  delegated." 

It  is  contended,  notice  to  be  effectual  must,  by  force  of  this 
stipulation,  have  been  given  to  some  one  of  the  officials  of 
the  company  therein  specified. 

At  least  one  infirmity  in  this  position,  and  a  fatal  infirmity 
too,  is  that  unless  the  appellee  accepted  the  policy  no  part 
of  it  was  binding  upon  him. 

The  receipt  of  the  policies  through  the  mails  was  but  a 
tender  of  them  to  appellee  for  acceptance. 
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It  cast  upon  him  the  duty  of  accepting  them  or  of  object- 
ing and  making  his  objections  known  to  the  company. 

If  the  appellee  did  not  accept  the  policy  its  provisions 
were  not  binding  upon  him  and  the  mode  and  manner  of 
making  his  objections  known  depended  not  upon  the  stipu- 
lations of  the  policy  but  on  the  rules  of  law. 

Sec.  23  of  an  act  of  the  General  Assembly,  in  force  July 
1,  1869  (Par.  115,  Starr  &  Curtis'  Statutes,  Vol.  I,  page  1346), 
is  as  follows : 

"  Whoever  solicits  insurance  on  behalf  of  any  life  company 
not  chartered  by  and  not  established  within  this  State,  or 
transmits  for  any  person  other  than  himself  an  application 
for  life  insurance,  or  a  policy  of  life  insurance  to  or  from 
such  company,  *  *  *  shall  be  held  to  be  the  agent  of 
such  company,  to  all  intents  and  purposes."  Statutes,  Ch. 
73,  Sec.  23. 

The  appellant  company  has  its  charter  from  the  State  of 
New  York,  and  no  reason  is  perceived  why  the  statutory 
provision  quoted  above  should  not  apply  to  it  and  to  the 
case  at  bar. 

Moreover,  the  objection  to  the  policy  related  to  a  particular 
branch  of  the  business  of  the  company,  i.  e.^  the  application 
for  insurance,  for  the  transaction  whereof  the  agent  in  ques- 
tion was  its  agent,  which  is  a  cogent  reason  calling  for  the 
application  of  the  statute  to  the  case. 

In  view  of  what  has  been  said,  it  follows,  we  think,  the 
court  also  properly  refused  to  give  as  asked  the  seventh  in- 
struction, which  was,  in  effect,  it  was  incumbent  upon  appel- 
lee to  notify  one  of  the  officers  specified  in  the  policy. 

The  eighth  instruction  asked  the  court  to  advise  the  jury 
the  policies  were  complete  contracts  of  insurance,  and  that 
had  appellee  died  while  they  were  in  his  possession  the  bene- 
ficiaries named  therein  could  have  recovered  upon  them. 

If  the  policies  had  not  been  accepted,  clearly  the  instruc- 
tion did  not  correctly  state  the  law. 

The  modifications  made  by  the  court  were  for  that  reason 
properly  made. 

We  think  there  is  no  error  in  the  record. 

The  judgment  must  be  and  is  affirmed. 
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Sarah  C.  Gibson  et  al.  v.  The  Safety  Homestead  and  Loan     ^93   j^| 

Assoeiation. 

In  the  matter  of  the  Intervening  Petition  of  John  B. 
Challacombe  v.  John  J.  McLean^  Receiver. 

1.  Building  Associations— Plata  up  Stock—Chmusrn  of.  Not  Entitled 
to  Priority. — ^While  it  is  perhaps  true  that  building  associations  have 
no  power  under  the  statute  to  issue  paid  up  stock,  yet  if  they  offer  such 
stock,  and  persons  chose  to  invest  in  it,  such  persons  will  in  case  of  the 
failure  of  the  association  be  allowed  only  the  same  share  of  the  assets 
as  other  stockholders,  and  will  not  be  regarded  as  creditors  of  the  asso- 
ciation, and  entitled  to  priority  in  payment  as  such. 

Error,  to  the  Circuit  Court  of  Montgomery  County ;  the  Hon.  James 
A.  Creiqhton,  Judge,  presiding.  Heard  in  this  court  at  the  November 
term,  1896.    Affirmed.    Opinion  filed  February  25,  1897. 

HowETT  &  Jett  and  James  M.  Truitt,  attorneys  for  in- 
tervening  petitioners,  plaintiff's  in  error. 

Lane  &  Cooper,  attorneys  for  defendant  in  error. 

Mr.  Prrsidino  Justice  Boaas  delivered  the  opinion  of 
THE  Court. 

The  Circuit  Court  of  Montgomery  County  having  before 
it  the  question  of  ordering  distribution  to  be  made  of  cer- 
tain funds  in  the  hands  of  John  J.  McLean,  receiver  of  the 
Safety  Homestead  and  T<oan  Association,  entered  a  decree 
in  substance  as  follows  : 

The  court,  finding  from  reports  of  John  J.  McLean,  re- 
ceiver, that  there  Is  sufficient  money  in  the  receiver's  hands 
to  pay  a  dividend  of  twenty-five  per  cent  to  shareholders, 
and  still  leave  enough  money  in  the  receiver's  hands  to  pay 
taxes  and  other  expenses  of  administration  of  said  estate, 
orders,  adjudges  and  decrees  that  the  receiver  pay  a  dividend 
of  twenty-five  per  cent  to  all  shareholders  of  said  association 
in  the  following  manner : 

First.    Receiver  is  ordered  to  pay  from  any  money  in 
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his  hands  as  receiver  a  dividend  of  twenty-five  per  cent 
among  all  shareholders,  irrespective  of  withdrawals  or  of 
paid  up  stock,  as  follows : 

The  principal  sum  upon  which  dividends  shall  be  paid  to 
holders  of  common  stock  shall  be  the  total  amount  of 
monthly  installments  paid  by  the  several  shareholders  of 
such  stock,  with  six  per  cent  interest  on  the  several  install- 
ments, computed  according  to  the  average  time  of  monthly 
payments  from  date  of  payment  to  April  23, 1895.  Second. 
The  principal  sum  on  which  dividends  shall  be  paid  share- 
holders of  paid  up  stock  shall  be  the  total  amount  paid  by 
the  several  shareholders  of  such  stock,  with  six  per  cent 
interest  from  date.  Association  failed  to  pay  six  per  cent 
interest  on  said  stock,  to  April  23,  1895.  Third.  Borrow- 
iag  shareholders  shall  be  credited  with  amount  of  dividends 
payable  on  their  shares  when  they  pay  off  their  loan  to  said 
receiver,  but  the  credit  shall  be  as  of  the  date  when  dividends 
are  paid  to  non-borrowing  shareholders.  Fourth.  Re- 
ceiver shall  only  pay  dividends  to  persons  by  stock  books  as 
owners  of  stock  on  which  dividends  are  paid.  Fifth.  Divi- 
dends shall  only  be  paid  upon  presentation  of  certificate  of 
shares  to  receiver,  at  time  dividends  are  })aid,  for  indorse- 
ment or  credit  thereon  of  amount  paid. 

This  is  an  appeal  by  certain  stockholders  who  deemed 
themselves  aggrieved. 

We  were  called  upon  in  the  case  of  Chapman  v.  Young, 
receiver,  65  111.  App.  131,  to  consider  and  determine  all  of 
the  questions  here  involved  save  one. 

We  perceive  no  reason  for  departing  from  the  doctrines 
announced  in  that  case  nor  any  making  it  necessary  we 
should  again  restate  them  here. 

The  point  present  here,  and  which  was  not  involved  in 
the  Chapman  case,  supra^  arises  out  of  the  fact  the  associa- 
tion now  before  the  court  adopted  a  plan  of  issuing  stock  of 
exceptional  character  denominated  "  paid  up  stock.*' 

The  certificates  issued  to  holders  of  such  paid  up  stock, 
and  from  which  its  character  will  appear,  were  as  follows : 

"  This  is  to  certify  that of is  the  owner  of 


Thikd  District — November  Term,  1896.    487 

Gibeon  v.  Safety  Homestead  and  Loan  Ass'n. 

shares  of  the series,  dated ,  of  the  prepaid  cap- 
ital stock  of  the  Safety  Homestead  and  Loan  Association 
of  East  St.  Louis,  Illinois,  having  therefor  paid  the  sum  of 
$50.00  per  share  in  advance,  transferrable  only  on  the  books 
of  the  association  in  person  or  by  attorney  upon  surrender 
of  this  certificate,  and  is  entitled  to  the  dividends,  and  is 
subject  to  the  conditions  printed  on  the  back  of  this  certifi- 
cate and  the  constitution  and  by-laws  of  the  association,"  and 
bearing  indorsement  as  follows  : 

"  The  stock  represented  by  this  certificate  is  entitled  to 
semi-annual  dividend  of  three  per  cent  on  amount  paid 
therefor,  which  will  be  deducted  from  profits  earned  on 
stock,  balance  being  credited  on  stock  represented  by  this 
certificate.  When  amount  to  credit  of  stock  equals  $U)0 
per  share *stock  is  matured,  and  holder  may  withdraw  same 
by  surrender  of  this  certificate,  properly  indorsed,  and 
receive  $100  per  share  therefor.  Holder  may  surrender 
stock  by  giving  thirty  days'  notice  any  time  after  one  year, 
and  receive  full  amount  paid,  and  portion  of  profits  equal  to 
earned  and  unpaid  dividend  thereon.  Board  of  directors 
reserve  right  to  call  in,  cancel  and  pay  off  certificate  any 
time  by  giving  person  to  whom  issued  thirty  days'  notice 
by  mail  at  post  office  last  known,  and  by  paying  him  with- 
drawal value.  After  expiration  of  such  notice  stock  repre- 
sented by  this  certificate  will  not  be  entitled  to  further 
dividends,  whether  presented  for  redemption  or  not." 

Plaintiffs  in  error  contend  : 

(1.)  The  decree  should  direct  the  paj'ment  of  this  "paid 
up"  stock  in  full  before  paying  anything  to  the  holders  of 
the  common  stock; 

(2)  Or  at  least  the  amount  paid  by  the  holders  of  such 
stock,  in  excess  of  the  amount  which  would  have  been  nec- 
essary to  pay  the  monthly  dues  on  common  stock  up  to  the 
date  of  the  appointment  of  the  receiver,  should  have  been 
directed  to  be  paid  in  full  before,  and  dividend  declared  upon 
the  remainder  as  upon  common  stock. 

The  view  of  counsel  in  support  of  these  contentions  is,  the 
association  was  without  power  to  issue  paid  up  stock,  and 
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that  the  holders  of  such  stock  should  be  regarded  as  cred- 
itors of  the  association,  and  consequently  entitled  to 
priority  in  payment  as  other  creditors,  or  at  least  should  be 
regarded  as  a  special  class  of  creditors  entitled  to  payment 
in  full  after  ordinary  creditors  were  paid,  and  before  any 
dividends  should  be  allowed  on  the  ordinary  or  common 
stock. 

It  is  perhaps  true  the  association  lacked  power,  under  our 
statutes,  to  issue  *'  paid  up  * '  stock,  but  it  offered  such  stock, 
and  of  their  own  choice  appellants  preferred  to  invest  upon 
that  plan. 

It  offered  in  their  view  superior  inducements  and  prom- 
ised better  returns. 

The  adventure  was  not  successful  and  it  became  the  duty 
of  the  court  of  chancery  to  convert  the  assets  inio  money, 
pay  the  creditors  and  make  distribution  among  all  those 
who  had  invested  their  money  in  the  enterprise. 

In  the  Chapman  case,  supra^  we  said : 

"The  funds  of  an  insolvent  association  should  be  adminis- 
tered by  the  court  between  stockholders  on  principles  of 
equity,  and  to  the  end  all  members  should  equally  and  mu- 
tually bear  their  just  proportion  of  the  losses  sustained  in 
the  course  of  the  life  of  the  society." 

It  may  be  the  scheme  adopted  and  the  issuance  of  paid  up 
stock  thereunder  was  unauthorized  bv  the  strict  letter  of 
the  law,  but  the  fact  remained  the  holders  of  such  stock  and 
the  other  stockholders,  upon  a  mutual  understanding,  con- 
tributed their  money  to  create  a  general  f'lnd  to  be  admin- 
istered by  the  association  for  the  purpose  oi  securing  gains 
and  profits  for  all  contributors. 

In  an  equitable  point  of  view  all  such  contributors, 
whether  their  contributions  were  represented  by  stock  of  the 
one  or  the  other  character,  are,  as  to  each  other,  the  owners 
of  the  fund  subject  to  the  right  of  creditors  against  it. 

It  would  be  highly  inequitable  to  declare,  after  such  an 
association  had  become  insolvent,  that  certain  of  such  con- 
tributors should  be  exempted  from  the  hazard  of  loss,  and 
deemed  creditors  as  against  the  right  and  interests  of  other 
fellow-contributors. 
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Equitably  all  were  members  of  the  associations  and  were 
properly  regarded  by  the  court  as  claimants  against  the 
fund  in  that  capacity,  and  not  as  creditors. 

The  decree  is  equitable  and  is  affirmed. 


Exchange  National  Bank  y.  Henry  Plate.  ~69 — 4»9 
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1.    Fraud  and  Circumvention— -Botra  Fide  Holder  of  Commercial  I  69     481 
Paper, — In  an  action  upon  a  promissory  note,  the  execution  of  which  is  11^ 
claimed  to  have  been  secured  by  fraud,  it  is  material  to  the  defense 
as  against  a  bona  fide  holder,  that  the  maker  (defendant)  had  exercised 
due  diligence  and  care  in  endeavoring  to  advise  himself  of  the  contents 
of  the  instrument  before  he  signed  it. 

AgBumpslty  on  a  promissory  note.  Appeal  from  the  Circuit  Court  of 
Fulton  County;  the  Hon.  Jefferson  Orh,  Judge,  presiding.  Heard  in 
this  court  at  the  November  term,  1896.  Reversed  and  remanded.  Opin- 
ion filed  February  25,  1897. 

Statement  of  the   Case. 

Assumpsit  by  appellant  bank  to  recover  on  following 
instrument,  viz.: 

*' $500.00.  Chicago,  III.,  Feb.  1st,  1895. 

One  year  after  date  I  promise  to  pay  to  the  order  of 

Henry  Metz,  five  hundred  dollars,  at  7  per  cent.    Interest 

•     payable  annually.    Value  received. 

H.  Plate." 

Indorsement :    Pay  to  the  order  of  Exchange  National 

Bank  of  Polo,  Illinois. 

Henry  Metz. 

Plea  of  the  general  issue,  and  special  plea  that  the  signa- 
ture of  appellee  to  the  note  was  obtained  by  fraud  and  cir- 
cumvention. 

Verdict  and  judgment  for  appellee  and  appeal  by  the 
plaintiff  below. 

HikjtBY  M.  Waggoner,  attorney  for  appellant. 
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H.  W.  Masters,  attorney  for  appellee. 

Mr.  Presiding  Justice  Boggs  delivered  the  opinion  op 
THE  Court. 

The  only  defense  was  under  the  plea  of  fraud  and  cir- 
cumvention. 

Ap})ellee's  version  of  the  manner  in  which  he  was  induced 
to  sign  the  note  was  that  Metz,  to  whom  the  note  is  made 
payable,  was  indebted  to  him  and  that  he  was  seeking  to 
obtain  payment;  that  Metz  told  him  he  could  obtain  the 
mone}^  wherewith  to  pay  him  from  some  bank  in  Chicago 
by  depositing  with  such  bank  certain  notes  held  by  him 
(Metz)  upon  other  parties,  and  by  giving  to  the  bank  the 
note  of  Metz,  with  appeliee  as  his  surety.  Appellee  con- 
sented he  would  sign  as  security  for  Metz,  and  the  latter 
afterward  presented  the  instrument  in  evidence  as  being 
the  note  contemplated  by  the  arrangement  between  them. 
Appellee  can  write  his  name  but  testified  he  could  not  read 
writing.  He  did  not  ask  that  the  note  be  read  to  him  but 
accepted  Metz's  statements,  which  were  to  the  effect,  in  a 
general  way,  it  was  the  note  they  had  agreed  to  make. 

The  fraud  and  circumvention  relied  upon  is  that  appellee 
believed  the  note  was  that  of  Metz  as  principal  and  himself 
as  surety,  payable  to  some  bank,  while  in  fact  it  was  his 
individual  note,  payable  to  Metz. 

The  version  given  by  Metz  is  materially  different  in  many 
respects  from  that  given  by  appellee,  but  if  the  verdict  of 
the  jury  ought  to  be  accepted  as  establishing  the  facts  as 
testified  to  by  appellee,  still  we  are  satisfied  the  verdict 
ouffht  not  to  stand. 

It  was  material  to  appellee's  defense,  as  against  a  hona 
fide  holder,  that  he  had  exercised  due  diligence  and  care  in 
endeavoring  to  advise  himself  of  the  contents  of  the  instru- 
ment before  he  signed  it.  Taylor  v.  Atchison,  54-  111.  199; 
Leach  v.  Nichols,  55  111.  273;  Holmes  v.  Hale,  71  111.  652. 

The  court,  at  the  request  of  appellee,  instructed  the  jury 
as  follows : 

The  jury  are  instructed  that  the  defendant  has  interposed 
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as  one  of  his  defenses  to  said  note  what  is  known  in  law  as 
fraud  and  circumvention  in  the  obtaining  of  his  signature 
to  said  promissory  note,  and  if  you  believe  from  a  pre- 
ponderance of  the  evidence  the  defendant,  Henry  Plate, 
was  induced  by  the  said  Henry  Metz,  the  pa3^ee  of  said  note, 
to  sign  the  same  by  fraud  and  circumvention,  then  such 
written  contract  or  note  is  void  in  the  hands  of  the  plaintiff 
in  this  case,  although  the  same  may  have  been  regularly 
assigned  to  it,  the  plaintiff,  by  the  said  Henry  Metz,  the 
payee,  before  its  maturity.  And  if  you  believe  from  a 
preponderance  of  the  evidence  introduced  upon  this  trial 
the  said  Henry  Plate,  in  ignorance  of  the  character  of  the 
instrument  sued  upon,  by  the  fraud  and  circumvention  of  the 
said  Henry  Me^^z,  the  payee,  was  induced  to  sign  the  said 
note,  and  then  honestly  believing  that  he  was  signing  the 
note  of  said  Metz  as  principal  and  defendant  as  surety,  pay- 
able to  some  one  other  than  Metz;  then  if  you  jBnd  the 
facts  as  last  above  stated,  you  should  find  the  issues  for  the 
defendant. 

The  effect  of  this  instruction  was  to  declare  the  note 
void  if  oljtained  by  fraud  and  circumvention  and  signed  by 
appellee  in  ignorance  of  its  true  character,  etc.,  and  that 
without  regard  to  the  controlling  question  whether  appel- 
lee exercised  due  or  any  degree  of  care  to  avoid  being 
deceived. 

Loss  can  not  thus  be  cast  upon  the  innocent  holder  of 
negotiable  paper. 

Moreover  it  is  difficult  to  understand  in  what  respect  the 
note  signed  by  the  appellee  differed  in  its  legal  effect  from 
a  note  of  the  character  he  says  he  supposed  he  was  signing. 
It  is  for  the  same,  not  a  greater  amount. 

He  was  willing  to  become  surety  for  Metz  on  a  note  for 
this  amount,  to  be  used  by  the  latter  wherewith  to  obtain 
money  from  a  bank. 

He  did  not  know  and  it  does  not  appear  from  his  state- 
ment either  party  knew  to  what  particular  bank  the  applica- 
tion for  the  monev  would  be  made. 

In  such  instances  it  is  believed  an  ordinary  and  not  unu- 
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sual  mode  of  framing  the  "accommodation  paper"  is  to 
adopt  the  form  of  note  used  on  this  occasion. 

The  liability  of  the  appellee  to  the  holder  of  a  note  framed 
in  either  manner  is  original,  and  such  holder  may  look  as 
well  to  the  appellee  as  the  sole  debtor  upon  a  note  of  the 
character  he  supposed  he  was  signing  as  upon  the  one  he 
signed. 

As  between  appellee  and  Metz,  the  faot  the  former  was 
surety  only  could  be  established  and  the  rights  of  appellee 
in  that  respect  preserved  as  well  against  one  form  of  instru- 
ment as  the  other. 

In  order  to  constitute  the  defense  here  sought  to  be  made 
it  is  essential  the  appellee  should  have  been  induced  to  sign 
a  note  prejudicially  different  in  legal  effect  from  the  instru- 
ment he  was  willing  to  and  thought  he  was  signing.  Evan 
V.  National  Bank,  148  111.  349. 

For  the  reasons  indicated  the  judgment  must  be  and  is 
reversed  and  the  cause  remanded. 
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Adm'x^  etc. 


1.  Insurance — Rules  of  Mutual  Company  Should  Be  Enforced. — It  is 
the  duty  of  courts  and  juries  to  recognize  and  enforce  the  conditions 
and  limitations  created  by  the  members  of  mutual  insurance  companies, 
and  they  should  not  alloi^  the  funds  of  a  company  to  be  paid  out  in 
cases  distinctly  excluded  from  participation  in  the  benefits  of  the  order 
by  the  rules  and  regulations  mutually  agreed  upon  by  the  members. 

Assumpsit,  on  an  insurance  policy.  Appeal  from  the  Circuit  Court 
of  Edgar  County;  the  Hon.  Ferdinand  Bookwalter,  Judge,  presiding. 
Heard  in  this  court  at  the  November  term,  1896.  Reversed  and  remanded. 
Opinion  filed  February  25,  1897. 

Smith,  Shedd,  Underwood  &  Hall,  attorneys  for  appel- 
lant. 

James  A.  Eads  and  Dundas  &  O'Hair,  attorneys  for  ap- 
pellee. 
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Mr.  Presiding  Justiob  Boqgs  delivered  the  opinion 
OF  THE  Court. 

This  was  an  action  on  a  policy  issued  by  the  appellant 
company  by  the  provisions  whereof  the  company  insured 
Kichard  A.  Bristol  (appellee's  intestate)  against  personal 
injuries  through  ['  external,  violent  and  purely  accidental 
causes." 

The  policy  was  issued  upon  a  written  application  of  the 
assured  for  membership  in  the  company,  which  contained 
a  covenant  upon  his  part  that  he  would  be  bound  by  the 
"terms,  conditions  and  limitations  of  the  by-laws  of  the 
association,"  and  in  effect,  that  right  of  recovery  under  the 
policy  should  be  subject  to  the  conditions  and  limitations 
of  the  by-laws. 

One  of  the  by-laws  provided  the  association  should  not  be 
liable  if  death  or  injury  should  happen  by  "  lifting  or  over- 
exertion "  on  the  part  of  the  assured  or  "  in  any  case  where 
there  should  be  no  external  or  visible  sio^ns  of  bodilv 
injury." 

The  assured  received  personal  injuries  and  brought  suit 
to  recover  the  indemnity  contracted  to  be  paid  in  case  of 
total  disability. 

He  died,  pending  the  litigation,  and  appellee,  as  adminis- 
trator of  his  estate,  was  substituted  as  party  plaintiff. 

The  suit  was  instituted  February  25,  1896,  in  Edgar 
county.  The  summons  was  sent  to  Cook  county,  the  domi- 
cile of  the  company,  and  was  there  served. 

The  company,  by  pleas  in  the  nature  of  pleas  in  abatement, 
based  upon  the  theory  it  could  only  be  sued  in  Cook  county, 
questioned  whether  the  Circuit  Court  of  Edgar  County  had 
jurisdiction  to  proceed  against  it,  and  it  has  assigned  as  error 
that  the  court  sustained  a  demurrer  to  these  pleas. 

The  contention  in  this  respect  is  the  appellant  company 
is  neither  a  "  fire  "  or  "  life  "  insurance  company,  within  the 
meaning  of  those  words  as  used  in  section  3  of  the  practice 
act,  and  hence  that  the  provisions  of  that  section  authoriz- 
ing the  institution  of  suits  against  such  companies  in  any 
county  wherein  the  plaintiff  resides,  have  no  application  to 
suits  against  it. 
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We  need  not  follow  the  discussion  of  counsel  pro  et  con 
upon  this  contention,  for  the  reason  the  section  in  question 
was  so  amended  by  an  act  of  the  General  Assembly,  passed 
at  the  session  in  1895.  and  in  force  July  1,  1895  (Session 
Laws  1895,  p.  292)  as  to  make  its  provisions  applicable  to 
insurance  companies  of  every  character. 

The  company  filed  three  special  pleas  to  the  merits.  In 
the  first  it  was  averred  the  injury  received  by  the  deceased 
was  caused  by  "  over-exertion ;"  in  the  second,  that  it  was 
caused  by  "  lifting,"  and  in  the  third,  that  there  was  no 
external  or  visible  signs  of  the  alleged  injuries. 

An  issue  of  fact  as  to  the  truth  of  the  averment  in  each 
plea  was  raised  and  the  cause  submitted  to  a  jury. 

Verdict  was  rendered  in  favor  of  the  plaintiff  in  the  sum 
of  $640  and  judgment  thereon,  and  this  appeal  followed. 

Appellee's  position  was  that  the  assured,  while  trying  to 
move  a  pump  stock  which  was  in  a  wall,  slipped  and  fell 
and  *'  wrenched,  or  twisted  "  his  spinal  column  by  the  force 
or  concussion  of  the  fall.  That  of  the  appellant  company 
that  the  injury  to  the  spine  was  produced  by  "  over-exer- 
tion "  and  in  "  lifting  "  the  pump  stock. 

The  assured  dictated  to  his  daughter  and  signed  and  sent 
to  the  company,  as  the  basis  of  his  claim  for  indemnity,  the 
following  statement  of  facts  as  to  the  manner  of  his  injury: 

Paris,  III.,  August  28,  1895. 
Our  well  having  gone  nearly  dry,  we  had  it  cleaned  out 
on  Saturdaj^  morning,  August  24:th,  to  see  if  that  would  help 
matters  any.  The  next  morning  when  I  got  up  I  looked 
into  the  well  to  see  if  there  was  any  gain  in  the  amount  of 
water  present.  It  appearing  to  me  that  there  was  a  gain 
in  the  quantity  of  water  in  the  well,  I  tried  to  start  the 
pump  by  using  water  from  the  cistern  to  make  valves  work, 
but  that  failed.  I  then  took  hold  of  the  pump  stock  with 
the  intention  of  pulling  it  to  the  center  of  the  well  where 
the  water  looked  deepest.  It  was  in  that  effort  that  I  felt 
a  severe  pain,  as  from  a  blow  with  a  club  at  the  small  of  my 
back.  I  fell  to  the  ground  at  once,  helpless  and  screaming 
with  pain.    My  family  assisted  me  into  the  house  and  to 
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bed,  where  I  have  been  ever  since  and  likely  to  be  for  some 
time  to  cume.  Dr.  Tenbroeck,  ray  family  physician,  was 
summoned  at  once.  On  his  arrival  he  injected  morphine 
sufficient  to  allay  the  intensity  of  the  pain  and  somewhat 
relieved  me.  Since  then  I  have  lain  in  bed  almost  helpless, 
depending  on  members  of  my  family  for  assistance  when 
turning  over  or  anv  other  movement  necessarv  to  be  made. 
The  least  sudden  movement  or  jar  or  coughing  causes  in- 
tense pain  for  a  few  moments.  The  doctor  has  kept  me 
under  the  influence  of  morphine  most  of  the  time  since  the 
accident  occurred. 

Dr.  Tenbroeck  is  my  family  physician.  I  will  raise  no 
objection  if  the  company  desires  an  examination  made  by 

another  physician  pr  surgeon. 

Richard  A.  Bristol. 

Witness:    Emma  Jane  Bristol. 

Unless  for  some  reason  this  statement  should  not  have 
been  accepted  by  the  jury  as  the  true  history  of  the  manner 
of  the  injury,  clearly  the  finding  should  have  been  that 
assured  was  hurt  by  "  over-exertion  "  or  "  lifting." 

The  testimony  of  the  daughter,  who  wrote  the  statement 
at  the  dictation  of  the  assured,  her  father,  is  relied  upon  to 
overcome  the  account  as  given  in  the  statement,  and  to 
establish  the  assured  accidentally  lost  his  footing  and  fell, 
and  his  spine  was  sprained  or  twisted  by  the  fall  or  the  con- 
cussion of  the  fall. 

Her  version  of  the  occurrence  was : 

"  The  first  thing  that  he  (father)  did  was  to  pour  con- 
siderable water  in  the  pump  in  order  to  start  it,  but  he  did 
not  succeed  at  that,  and  took  hold  of  the  pump  and  attempted 
to  turn  it  around;  didn't  attempt  to  lift  it,  but  to  turn  it 
around,  where  is  would  be  in  a  little  different  position.  I 
saw  him  after  he  took  hold,  but  didn't  see  it  immediately 
afterward.  I  saw  him  as  he  took  hold  of  the  pump,  but 
turned  my  back  immediately  after  that  to  attend  to  some  of 
my  duties;  the  next  thing  I  heard  his  body  fall,  and  heard 
him  scream,  and  I  looked  around  and  found  him  lying  on 
the  platform.    The  sound  of  the  fall  was  the  first.    Imme- 
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diately  after  the  fall  I  heard  the  scream.  I  started  to  him 
at  once.  He  was  lying  a  little  on  one  side,  with  his  feet  out 
to  the  south,  his  hand  toward  the  north;  I  think  he  had  his 
hand  hold  of  the  pump.  That  part  of  the  platform  on 
which  he  was  Ivinfj  at  the  time  of  his  fall  was  wet.  I 
think  it  was  slippery." 

Nothing  so  testified  to  by  the  daughter  is  necessarily 
inconsistent  with  the  statement  of  the  father;  and  the  fact 
she  reduced  the  statements  to  writing,  and  attested  the 
same  as  a  witness  after  he  had  signed  it,  tends  strongly  to 
the  conclusion  she  regarded  it  then  as  correct. 

She  was  not  looking  at  her  father  at  the  time  when, 
according  to  his  statement,  he  was  engaged  in  endeavoring 
to  move  or  lift  the  pump-stock. 

It  was  while  making  that  effort,  he  says,  he  felt  the  first 
stroke  of  pain;  a  severe  pain,  as  though  from  the  blow  of  a 
club  upon  his  back.  The  mere  fact,  she  heard  the  sound 
made  by  the  fall  of  his  body  before  his  cries  of  pain,  is 
easily  reconciled  with  his  assertion  he  felt  the  pain,  and 
afterward  fell  to  the  ground  "  screaming  with  pain." 

The  suggestion  the  assured  was  in  such  condition  when  dic- 
tating the  letter  that  he  might  have  been  misunderstood,  can 
have  but  little  weight,  for  the  reason  his  amanuensis  was 
the  only  eye  witness  of  the  occurrence  the  details  of  which 
was  the  subject  of  the  dictation.  The  opinion  of  the  physi- 
cian is  consistent  with  either  view  of  the  manner  of  the 
infliction  of  the  injury. 

We  are  constrained  to  the  opinion  that  the  finding  of  the 
jury  the  injury  was  not  caused  by  *'  lifting  "  or  "  undue  exer- 
tion," was  manifestly  against  the  weight  of  the  evidence. 

The  deceased  and  other  members  of  the  appellant  asso- 
ciation composed  the  association. 

It  is  a  mutual  company,  organized  and  maintained  by  such 
members  for  the  sole  purpose  of  providing  aid  to  such  of 
the' members  as  might  be  injured  by  purely  accidental 
causes,  and  they  mutually  agreed  its  benefits  should  not 
extend  to  injuries  which  a  member  brought  on  by  "  lifting  " 
or  "  over-exertion."    The  duty  of  courts  and  juries  is  to 
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recognize  and  enforce  the  conditions  and  limitations  created 
bv  the  members  of  the  association. 

This  duty  is  violated  and  power  unlawfully  usurped  if, 
out  of  mere  sentiments  of  sympathy,  courts  and  juries  appro- 
priate the  funds  of  the  association  to  the  payment  of  bene- 
fits in  cases  not  contemplated  ta  be  insured  against  by  the 
{issured  and  his  fellow  members,  and  distinctly  excluded 
from  participation  in  the  benefits  of  the  order  by  the  rules 
and  regulations  mutually  agreed  upon  by  such  members. 

As  the  case  must  be  again  tried  it  is  not  appropriate  we 
should  say  more  upon  the  issue,  whether  there  was  external' 
and  visible  signs  of  injury,  than  that  we  do  not  regard  the- 
verdict  unsupported  by  the  testimony  in  that  respect. 

For  the  reasons  indicated,  the  judgment  must  be  reversed 
and  the  cause  remanded. 


Chkago   &  Alton   Railroad    Company  for   the  Use  of 
the  Lake  Erie  &  Western  Railroad  Company  v. 

J.  F.  Hall. 

1.  Common  Carriers — Freight  Charges—Connecting  Lines. — Where- 
the  initial  carrier  has  received  the  amount  of  its  charp^  from  the  con- 
necting and  final  carrier  the  right  of  action  to  recover  freights  is  as- 
signed to  the  latter  by  operation  of  lav^,  and  an  action  therefore  will 
not  lie  in  the  name  of  the  initial  carrier. 

AssmnpRit,  for  freight  charges.  Appeal  from  the  Circuit  Court  of 
McLean  County;  the  Hon.  Thomas  F.  Tipton,  Judge,  presiding.  Heard 
in  this  court  at  the  November  term,  1896.  Affirmed.  Opinion  filed  Feb- 
ruary 25,  1897. 

A.  E.  Db  Mange,  attorney  for  appellant. 

Howell,  Netille  &  Lindley  and  Will  &  Whitmer,  at- 
tomeys  for  appellee. 

Mb.  Justice  Wall  dblitebed  the  opinion  of  the  Court. 

The  appellant  sued  the  appellee  to  recover  the  amount  of 

certain  freight  tariff  charges,  for  transporting  five  carloads 
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of  cattle  from  Curry ville,  Missouri,  to  Bloomington,  Illinois. 
It  appears  the  cattle  were  consigned  to  Carlock,  a  station 
on  the  line  of  the  Lake  Erie  &  Western  Railroad,  and  were 
transported  by  the  Chicago  &  Alton  Eailroad  Company 
from  Curry  ville  to  BloomiVigton,  where  they  were  delivered 
to  the  Lake  Erie  &  Western  Railroad  Company,  which  com- 
pany paid  the  charges  of  the  former  company  for  the  service 
rendered  by  it  and  then  transported  the  cattle  to  the  point 
of  destination. 

The  case  was  tried  by  the  court  and  judgment  was  for 
appellee  on  the  ground  that  as  the  initial  carrier  had  re- 
teeived  the  amount  of  its  charges  from  the  connecting  and 
final  carrier,  the  right  of  action  therefor  had  been  assigned 
(to  the  latter  by  operation  of  law  and  that  the  action  would 
not  lie  in  the  name  of  the  initial  carrier. 

Relying  upon  the  authority  of  Bissell  v.  Price,  16  111.  408, 
we  are  of  opinion  this  ruling  was  correct  and  the  judgment 
will  therefore  be  affirmed. 


Chicago  &  Alton  Railroad  Company^  Use  of,  etc.^  t.  J.  F. 

Carlock. 

1.  Common  CASRiEBa—Aasignment  of  Freight  Charges. — ^This  case 
follows  the  preceding  case  and  is  governed  thereby. 

Assumpsit,  for  freight  charges.  Appeal  from  the  Circuit  Court  of 
McLean  County;  the  Hon.  Thomas  F.  Tipton,  Judge,  presiding.  Heard 
in  this  court  at  the  November  term,  1896.  Affirmed.  Opinion  filed 
February  25, 1897. 

A.  E.  De  Mange,  attorney  for  appellant. 

EowELL,  Neville  &  Lindley  and  Will  &  Whitmer, 
attorneys  for  appellee. 

Mr.  Justice  Wall  delivered  the  opinion  of  the  Court. 

The  question  here  is  the  same  as  in  the  preceding  case. 

For  the  reason  there  stated  the  judgment  will  be  affirmed. 
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Theodore  B.  Switzer^  Special  Adm'r^  etc.^  y.  Samuel 

Kee^  Executor^  etc. 

1.  Appeam — By  Special  Administrators, — Before  a  special  adminis- 
trator, appointed  to  defend  a  claim  against  an  estate,  can  be  allowed 
costs  and  attorney's  fees  incurred  on  an  appeal  from  an  order  allowing 
the  claim,  it  must  appear  that  he  acted  in  good  faith  and  with  reason- 
able prudence  in  appealing:.  The  question,  whether  an  order  of  the 
Probate  Court  authorizing  the  appeal  is  necessary,  is  raised  but  not 
decided. 

Claim  in  Probate.— Appeal  from  the  Circuit  Court  of  McDonough 
County;  the  Hon.  Charles  J.  Schofield,  Judge,  presiding.  Heard  in 
this  court  at  the  May  term,  1896.  Affirmed.  Opinion  filed  February 
25, 1807. 

Sherman  &  Tunnicliffs,  attorneys  for  appellant. 
Baily  &  Holly,  attorneys  for  appellee. 

Mb.  Justice  Wall  delivered  the  opinion  of  the  Court. 

Samuel  Kee,  being  executor  of  Mary  Kee,  deceased,  and 
having  a  demand  in  his  favor  against  the  estate,  Theodore 
.B.  Switzer  was  appointed  special  administrator  to  represent 
the  estate. 

The  County  Court,  after  hearing,  the  evidence  oflfered  on 
both  sides,  made  an  allowance  of  $500  in  favor  of  the  claim- 
ant, from  which  he  prosecuted  an  appeal  to  the  Circuit 
Court.  The  special  administrator  also  appealed.  In  the 
Circuit  Court  the  claimant  recovered  $1,200,  and  the  spe- 
cial administrator  appealed  to  the  Appellate  Court,  where 
the  judgment  was  affirmed.  He  then  took  the  record  to 
the  Supreme  Court  on  a  writ  of  error,  and  was  again  de- 
feated. 

Afterward,  he  presented  his  report  as  special  administra- 
tor to  the  County  Court,  asking  an  allowance  for  the  ex- 
penses of  the  entire  defense,  including  costs  and  attorney 
fees  in  the  Appellate  and  Supreme  Courts.  The  allowance 
was  made,  and  an  appeal  was  prosecuted  by  the  executor 
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to  the  Circuit  Court,  where  the  allowance  was  reduced  bv 
rejecting  the  costs  and  attorney  fees  incurred  in  the  Appel- 
late and  Supreme  Courts,  and  now  the  special  administra- 
tor brings  the  latter  judgment  here  by  appeal,  and  assigns 
error. 

The  case  being  tried  before  the  court  without  a  jury  the 
special  administrator  submitted  several  propositions  of  law, 
of  which  the  following  was  No.  1: 

"  The  special  administrator  had  the  right  under  the  law 
to  appeal  from  the  judgment  of  the  County  Court  to  the 
Circuit  Court,  and  from  the  judgment  of  the  Circuit  Court 
to  the  Appellate  Court,  and  also  had  the  right  under  the 
law  to  prosecute  a  writ  of  error  from  the  Supreme  Court  to 
the  Appellate  Court  in  the  matter  of  the  claim  of  Samuel 
Kee  V.  The  Estate,  of  Mary  Kee,  provided  he  acted  in  good 
faith  and  with  reasonable  prudence  in  so  doing." 

It  was  marked  "  held  "  by  the  court.  It  will  be  noticed 
that  the  right  to  recover  the  costs  and  expenses  in  question 
was  thereby  made  to  depend  upon  whether  the  special  ad- 
ministrator "acted  in  good  faith  and  with  reasonable  pru- 
dence." 

The  same  limitation  is  found  in  the  third,  fourth  and  fifth 
propositions,  which  were  also  "  held."  Thus  the  points  of 
good  faith  and  reasonable  prudence  were  conceded  by  the 
special  administrator  tojbe  before  the  court  for  determina- 
tion, and  properly  so.  Woerner  on  Law  of  Administration, 
Sec.  516.  It  must  have  been  found  that  in  removing  the 
case  to  the  Appellate  and  the  Supreme  Courts  there  was 
either  a  want  of  good  faith  or  reasonable  prudence  or  both. 

It  appears  that  there  were  seven  heirs,  four  of  whom 
were  represented  by  the  executor,  he  being  one  and  having 
acquired  the  shares  of  three  more.  After  the  case  had  been 
determined  in  the  Circuit  Court,  he  stated  the  fact  of  his 
interest  to  the  special  administrator  and  urged  him  not  to 
protract  the  litigation  by  further  appeal.  None  of  the 
heirs,  either  those  represented  by  the  executor,  or  the  others, 
asked  the  special  administrator  to  make  further  defense  nor 
were  they  consulted  by  him  about  it.    He  acted    solely 
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upon  his  own  judgment  and  the  advice  of  his  attorney.  In 
thus  acting,  he  subjected  himself  to  the  imputation  of  being 
governed  by  a  desire  to  make  business  for  himself  and  his 
attorney  rather  than  to  protect  the  estate,  and  if  the  court 
so  found,  the  finding  is  not  without  support  in  the  proof. 
The  court  was  also  warranted  in  finding  that  such  action,  if 
in  good  faith,  was  not  reasonably  prudent.  On  examin- 
ing the  record  of  the  case,  as  it  appears  from  the  reports  in 
the  Appellate  and  Supreme  Court,  it  is  apparent  that  the 
main  question  was  one  of  fact,  upon  which  there  was  no 
reasonable  ground  to  expect  a  reversal.  In  the  opinion 
originally  filed  we  held  that  the  appeal  to  the  Appellate 
Court  and  the  writ  of  error  from  the  Supreme  Court  were 
improperly  taken  because  not  authorized  by  an  order  of  the 
County  Court,  but  upon  considering  the  petition  for  rehear- 
ing, we  think  it  advisable  not  to  rest  the  decision  upon 
that  ground.  The  judgment  of  the  Circuit  Court  may  be 
affirmed  upon  the  view  already  stated  and  it  is  therefore 
unnecessary  to  determine  whether  an  order  of  the  County 
Court  was  required  to  authorize  such  action  by  the  special 
administrator. 

The  opinion  heretofore  filed  herein  is  modified  and  the 
rehearing  denied,  the  judgment  of  the  Circuit  Court  being 
affirmed. 


Andrew  Mann,  Execntor,  etc.,  v.  John  G.  Martin,  Ex- 
ecutor, etc. 

1.  AooouNTiNGi — Where  Identity  of  Property  is  loirf.— Where  a  per- 
Ron  who  is  entitled  to  the  use  of  personal  property  for  life,  necessarily 
commingles  it  with  other  property  subsequently  received  from  other 
sources,  and  its  identity  is  thereby  lost,  upon  an  accounting  the  amount 
thereof  should  be  ascertained  as  nearly  as  possible,  but  exactness  is  not 
required. 

2.  VfJUA^Construction  of.  by  Trial  Court  in  This  Case  Sustained. — 
The  court  reviews  the  evidence  and  holds  that  the  decree  herein  sub- 
stantially carries  out  the  intentions  of  the  parties,  as  disclosed  by  their 
wills,  and  that  it  is  responsive  to  the  merits  of  the  cause. 
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Bill,  for  the  construction  of  a  will  and  an  accounting.  EiTor  to  the 
Circuit  Court  of  Douglas  County;  the  Hon.  Edward  P.  Vail,  Judge, 
presiding.  Heard  in  this  court  at  the  November  term,  1896.  Affirmed. 
Opinion  filed  February  25,  1897. 

Thomas  W.  Kobkrts  and  Eckhart  &  Moobe,  attorneys 
for  plaintiflf  in  error. 

Joe  H.  Winkler,  attorney  for  defendant  in  error. 

Mr.  Justice  Wall  delivered  the  opinion  of  the  Court. 

The  defendant  in  error  filed  his  bill  in  chancery  against 
plaintiflf  in  error  and  therein  alleged  that  on  the  28th  of 
September,  1882,  Bernard  Truax  made  his  last  will  and  tes- 
tament whereby  he  disposed  of  his  estate  as  follows : 

"  First.  I  give  and  bequeath  to  my  wife,  Lydia  Truax,  all 
of  my  property,  both  real  and  personal,  now  owned  by  me 
and  in  my  name, together  with  all  monej^s  on  hand  or  in  bank, 
to  have  the  free  and  unrestricted  use,  possession  and  benefit 
of  the  same  so  long  as  she  may  live,  obligating  her  to  do 
and  perform  the  matters  and  things  hereinafter  set  forth, 
to  wit: 

To  pay  the  girl  now  living  with  us,  to  wit,  Judy  Braden, 
when  she  has  become  of  age,  $500,  and  further,  that  she  pay 
all  of  my  just  debts  and  funeral  exp3nses,  etc. 

And  it  is  my  further  wish  and  will  that  at  the  death  of 
my  wife  that  my  executor  sell  at  public  vendue  all  of  said 
property,  left  by  her,  both  real  and  personal,  on  a  credit  of 
twelve  months,  securing  the  same  fully  by  personal  security 
and  mortgage,  and  when  said  proceeds  are  collectedto  divide 
the  same  equally  between  my  brothers  and  sisters,  to  witi 
(here  naming  them) : " 

That  said  Bernard  Truax  died  October  27, 1882,  and  said 
will  was  duly  probated,  the  said  John  C.  Martin,  complain- 
ant, being  appointed  executor,  and  that  he  turned  over  all 
the  property,  real  and  personal,  of  the  testator  to  the  said 
Lydia  Truax  for  her  use  during  life.  That  said  Lydia  paid 
the  funeral  expenses  and  the  debts,  and  also  the  legacy  of 
$500  to  said  Judy  Braden  when  she  came  of  age.     That  the 
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said  testator  owned  at  the  time  of  his  death  165  acres  of 
land,  had  to  his  credit  in  bank  $2,278.74,  and  owned  live 
stock  and  other  personal  property  of  the  value  of  $1,000. 
That  the  said  Lydia  took  possession  of  all  of  said  property 
real  and  personal,  and  enjoyed  the  same  according  to  the  said 
will  until  September  9,  1894,  when  she  died,  leaving  a  will 
wherein  she  provided  as  follows  : 

"  First.  I  o^ive  and  bequeath  to  Lydia  Sweezy  $500 
and  my  wearing  apparel  and  family  bible,  she  being  the 
daughter  of  Andrew  Mann. 

Second.  I  give  to  Lydia  Sipes  the  sum  of  $700,  she  be- 
ing the  daughter  of  Valentine  Mann  and  Susanah  Mann. 

And  Lydia  Underwood  the  sum  of  $700,  she  being  the 
daughter  of  Bernard  Mann  and  Maria  Mann,  and  $700  to 
Lydia  Alexander,  she  being  the  daughter  of  Ignatius  Small 
and  Esther  Small.  The  remainder  to  be  divided  equally 
between  Lydia  Sipes,  Lydia  Underwood  and  Lydia  Alex- 
ander. 

This  being  money  received  by  me,  Lydia  Truax,  the  wife 
of  Bernard  Truax,  deceased,  from  my  father,  Andrew  Mann, 
deceased,  and  from  my  brother,  Michael  Mann,  deceased. 

And  it  is  my  further  wish  and  will  that  at  my  death  that 
my  executor  proceed  to  collect  and  pay  over  the  moneys  to 
the  aforesaid  Lydia  Sweezy,  Lydia  Sipes,  Lydia  E.  Under- 
wood and  Lydia  Alexander  the  aforesaid  amount  of  money 
received,  being  about  $3,000  and  interest  accrued  thereon 
since  received." 

That  Andrew  Mann  was  appointed  executor  under  said 
will  and  filed  his  inventory  showing  the  personal  estate  of 
said  Lydia  Truax,  as  follows:  $747.18  in  chattels,  $412  in 
cash,  $5,573.13  in  promissory  notes,  total,  $6,737.31,  and 
alleging  that  of  this  sum  $3,737.31,  being  the  excess 
over  the  sum  really  owned  and  disposed  of  by  her  in 
her  will,  should  be  accounted  for  to  the  complainant  as  the 
executor  of  said  Bernard  Truax,  but  that  the  said  Martin, 
executor  of  said  Lydia  Truax,  refused  to  so  account.  Com- 
plainant therefore  asked  for  a  construction  of  the  will  of 
said  Barnard  Truax,  and  that  said  Martin  as  such  executor 
might  be  required  to  account  and  pay  over,  etc. 
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The  answer  denied  that  the  complainant  was  entitled  to 
the  relief  sought,  though  admitting  many  of  the  facts  al- 
leged in  the  bill. 

Upon  a  hearing  the  court  entered  a  decree  according  to 
the  prayer  of  the  bill  for  $3,183.74,  as  a'sixth-class  claim,  to 
be  paid  in  due  course  of  administration.  The  defendant 
executor  has  brought  the  record  here  by  writ  of  error,  and 
seeks  a  reversal  of  the  decree. 

It  appears  that  Bernard  Truax  left  165  acres  of  land, 
which  said  Lydia  occupied  by  herself  or  by  tenants  up  to 
her  death,  that  the  rental  value  of  the  same  was  $3  per  acre 
per  annum,  and  that  she  received  in  cash,  and  in  the  pro- 
ceeds of  chattels,  from  his  estate,  $3,378.74;  that  she  paid  out 
$785.10  upon  said  legacy  to  said  Judy  Braden,  and  upon 
debts  and  funeral  expenses  of  said  Bernard,  including  the 
sum  of  $60  for  a  monument. 

It  appears  also  that  in  the  year  1857,  which  was  a  few 
years  after  her  marriage  to  said  Bernard,  she  received  from 
her  father's  estate  the  sum  of  $800,  which  she  placed  in  the 
hands  of  her  said  husband,  who  used  it  in  the  improvement 
of  the  farm,  which  was  their  home  up  to  the  time  of  his 
death,  and  hers  thereafter  till  her  death;  that  a  short  time 
before  his  death  she  received  from  her  brother's  estate  $270, 
of  which  $245  was  deposited  in  bank  to  the  husband's 
credit,  and  that  after  his  death,  viz.,  in  the  years  1886  and 
1888,  she  received  from  her  father's  estate  $2,696.43.  For 
about  two  years  after  her  husband's  death  she  conducted 
the  farm  herself,  after  that  time  she  rented  it  and  boarded 
with  the  tenant  in  part  payment  of  the  rent.  The  income  of 
the  farm  during  that  time  was  about  $300  per  annum,  in  addi- 
tion to  her  board  and  the  use  of  the  room  reserved  bv  her. 
Her  outlay  for  clothing,  etc.,  was  about  $100  per  annum. 

An  extended  argument  has  been  presented  on  behalf  of 
plaintiff  in  error  to  induce  a  conclusion,  different  from  that 
of  the  Circuit  Court,  and  many  authorities  are  cited,  but  in 
this  case,  as  in  most  others  involving  a  construction  of  test- 
amentary provisions,  not  much  light  is  shed  by  other  ad- 
judged cases,  because  the  language  construed  in  them  is 
more  or  less  unlike  that  under  consideration. 
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In  using  and  enjoying  the  personal  property  Mrs.  Truax 
necessarily  commingled  it  with  what  she  subsequently  re- 
ceived from  other  sources,  and  its  identity  is  thereby  lost, 
but  upon  an  accounting  in  respect  thereto,  the  amount 
thereof  must  be  ascertained  as  nearly  as  possible. 

As  already  stated,  the  personal  property  she  so  received 
from  the  estate  of  her  husband  amounted  to  $3,378.74:,  and 
this  sum,  less  the  $245  received  by  her  husband  a  short  time 
before  his  death,  is  the  sum  found  due  by  the  decree.  It  is 
highly  probable,  indeed  quite  certain,  that  the  income  from 
the  farm  was  more  than  enough  for  her  support,  and  is  not 
at  all  unreasonable  to  estimate  that  the  iocome  from  the 
personal  property  with  the  surplus  from  the  rent  of  the 
farm  was  more  than  sufficient  to  make  up  the  sum  she  ex- 
pended in  paying  the  legacy  and  the  debts,  $785.10.  This 
is  quite  a  liberal  view  to  take  of  the  matter,  and  leaves,  as 
properly  belonging  to  her  separate  estate,  $3,604.57.  Turn- 
ing to  her  will,  it  is  evident  that  she  had  no  purpose  to  dis- 
pose of  anything  except  what  she  had  derived  from  her 
father  and  brother, "  being  about  three  thousand  dollars,  and 
.  interest  accrued  thereon,  since  received,"  as  explicitly  stated 
in  the  last  quoted  clause  of  said  will. 

This  estimate  agrees  very  well  with  the  facts.  She 
received  from  her  brother,  just  before  her  husband's  death, 
$245.  She  received  from  her  father's  estate,  in  1 886  (or  '87), 
$790.19,  and  in  July,  1888,  from  the  same  source,  $1,901.24 
— in  all  $2,936.43.  It  is  not  likely  that  she  received  more 
in  the  way  of  interest  on  these  amounts  than  would  make 
up  the  difference  between  the  total  and  the  amount  left  to 
her  estate  by  this  decree — ^some  $668 — ^unless  she  had  it  all 
constantly  at  use,  which  is  not  very  probable. 

Looking  at  the  circumstances  of  the  parties,  it  is  easy  to 
see  why  they  so  disposed  of  their  property.  They  were 
married  in  1857. 

He  then  had  the  land  referred  to,  and  not  long  after  she 
received  $800,  which  was  used  to  improve  it.  They  lived 
together  on  the  land  until  1882,  when  he  made  his  will  just 
before  he  died.    They  then  had  no  children,  but  each  had 
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relatives.  It  was  but  natural  and  proper  that  after  she  was 
(lone  with  the  real  and  personal  property  belonging  to  him 
it  should  revert  to  his  relatives,  leaving  her  free  to  give  to 
hers,  if  she  chose,  her  expectant  inheritance  from  her  father. 
They  evidently  understood  the  matter  alike,  and  she  had  no 
disposition  to  lessen  what  she  received  from  him  by  useless 
expenditures.  When  she  came  to  make  her  last  will  she 
assumed  only  to  dispose  of  the  proceeds  of  her  inheritance 
from  her  brother  and  father,  leaving  what  remained  of  her 
husband's  estate  out  of  consideration.  We  are  of  opinion 
the  decree  herein  substantially  carries  out  the  intentions  of 
these  parties,  as  disclosed  by  their  wills,  and  that  it  is, 
therefore,  responsive  to  the  merits  of  the  cause.  It  will  be 
affirmed. 
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Henry  B.  Bond  t.  The  Pennsylyania  Company. 

1.  Equity  Pleading — Demurrers  After  Answer. — A  defendant  can 
not,  after  he  has  answered  an  original  bill,  put  in  a  general  demurrer  to 
the  entire  bill,  as  amended,  because  the  answer  to  the  original  bill  will 
overrule  the  demurrer.  The  defendant  must,  in  such  case,  confine  his 
demurrer  to  matters  introduced  by  amendment. 

2.  Streets — Use  of,  by  Railroad  When  Fee  Remains  in  Abutting 
Property  Owner, — Where  the  fee  of  a  street  remains  in  the  abutting 
property  owner,  the  corporation  may  grant  the  right  to  a  railway  com- 
pany to  lay  its  tracks  along  or  across  such  street,  but  if,  in  laying  its 
track,  the  company  causes  a  private  injury  to  him  who  owns  the  fee  in 
the  adjoining  premises,  it  must  make  good  the  damages  sustained. 

8.  Courts  of  Equity— 3fay  of  Their  Own  Motion  Dismiss  Bills 
Shoimng  Existence  of  Remedy  at  Law.— It  does  not  follow,  because  a 
defendant  has  not,  as  a  defense,  insisted  that  the  complainant  has  an 
adequate  remedy  at  law,  that  a  court  of  chancery  w^ill  give  the  com- 
plainant the  particular  remedy  which,  in  such  forum,  he  seeks. 

Bill,  for  an  injunction.  Appeal  from  the  Circuit  Court  of  Cook 
County;  the  Hon.  Elbridoe  Hanecy,  Judge,  presidini?.  Heard  in  this 
court  at  the  March  term,  1897.  Affirmed.  Opinion  filed  March,  15, 
1897. 

Statement  of  the  Case. 

This  suit  was  for  an  injunction  and  for  general  relief,  and 
was  dismissed  below  upon  a  general  demurrer  filed  by  the 
defendant. 

(507) 
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The  complainant  owns  lots  1  and  2,  in  United  States  Bank 
addition  to  Chicago,  located  at  the  southeast  corner  of 
23th  street  and  Stewart  avenue.  They  have  a  frontage  on 
the  latter  of  232  feet  and  extend  eastward  on  26th  street  for 
the  distance  of  a  block.  Up  to  1888  Stewart  avenue  was 
but  sixty-six  feet  wide.  In  that  year  it  was  by  ordinance 
widened  to  ninety-nine  feet  by  condemning  a  thirty-three 
foot  strip  off  of  all  the  property  abutting  on  the  east,  in- 
cluding complainant's  lots. 

Complainant  in  his  bill  charges  that  he  owns  the  fee  to 
the  center  of  Stewart  avenue. 

In  1888,  and  prior  thereto,  the  defendant  had  two  railroad 
tracks  in  Stewart  avenue.  In  the  fall  of  1889,  the  defend- 
ant, under  an  ordinance  purporting  to  give  authority  to  that 
end,  made  preparation  to  lay  two  additional  tracks  (making 
four  in  all)  lengthwise  in  the  bed  of  the  original  street 
(being  the  west  sixty-six  feet  of  the  avenue  as  widened)  and 
to  erect  a  wall  or  fence  lengthwise  along  the  east  line  of  the 
same  portion,  with  the  purpose  of  separating  the  new  thirty- 
three  foot  strip  from  the  other,  and  thus  appropriate  the 
original  bed  of  the  street  exclusively  to  railroad  uses.  The 
apparent  consideration  for  this  permission  to  use  the  old 
street,  was  an  agreement  by  the  defendant  to  pay  the  cost 
of  the  thirty-three  foot  strip,  and  the  expense  of  fitting  up 
the  latter  for  a  street.  Before  any  part  of  these  proposed 
*'  improvements  "  had  been  begun,  complainant  filed  this  bill 
to  enjoin  its  progress,  upon  the  theory  that  such  exclusive 
appropriation  of  the  old  portion  of  the  avenue  to  a  single 
mode  of  travel  was  unlawful;  that  the  ordinance  purporting 
to  authorize  the  same  was  void,  as  beyond  the  power  of  the 
city  council;  that  the  proposed  seizure  by  defendant  of  land 
whereof  complainant  owns  the  fee  was  not  merely  an  indi- 
rect or  consequential  damage  to  him  as  an  abutting  owner, 
but  amounted  to  a  direct  physical  "  taking  "  of  his  property 
without  compensation;  or,  if  not  so,  then  the  laying  of  two 
more  tracks  for  a  steam  railroad  at  least  imposed  an  addi- 
tional servitude,  for  which  compensation  must  be  paid  as  a 
condition  precedent  to  its  enjoyment. 
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The  bill  was,  August  27,  1895,  amended  to  set  forth  that 
since  and  before  1886  the  defendant  has  itself  owned  a 
large  numbpr  of  lots  in  United  States  Bank  addition,  front- 
ing on  Stewart  avenue,  and  that  it  held  the  same  through 
mesne  conveyances,  from  William  Garnett,  the  maker  of 
the  plat,  under  whom  the  complainant  also  derives  title;  and 
that  the  defendant  had  bought  with  reference  to  and  accord- 
ing to  the  same  plat  and  under  the  same  common  grantor 
with  complainant. 

Prior  to  the  filing  of  the  demurrer  which  was  sustained 
the  cause  had  proceeded  as  follows  : 

October  28,  1889.  Bill  filed  in  same  form  as  at  present, 
except  (1)  that  the  Fort  Wayne  Company,  the  Chicago  & 
Western  Indiana  Company  and  the  city  of  Chicago  were 
orginally  named  as  parties;  and  (2),  that  the  averments  as 
to  defendant  holding  property  in  the  United  States  Bank 
addition,  under  the  same  grantor  as  complainant,  have  since 
been  added. 

December  7,  1889.  Pennsylvania  Company  obtained 
from  plaintiff  a  stipulation  for  fifteen  days  more  time  to 
answer  or  demur. 

December  18,  1889.  Answer  of  Pennsylvania  Company 
(verified)  filed,  admitting  many,  and  denying  other,  aver- 
ments of  the  bill,  but  raising  no  question  as  to  the  jurisdic- 
tion of  equity,  or  the  adequacy  of  the  legal  remedy. 

November  22,  1891.     General  replication  filed. 

July  14, 1893.  Bill  amended  by  omitting  Pittsburg,  Fort 
Wayne  &  Chicago  Railway  Company  and  city  of  Chicago 
as  parties. 

July  14,  1893.  Pennsylvania  Company's  answer  ordered 
to  stand  to  bill  as  amended. 

July  14,  1893.     Order  that  replication  stand  to  answer. 

July  J  4,  1893.  Cause  referred  to  master  to  take  proofs 
and  report. 

July  18,  1893.  Demurrer  filed  by  Pennsylvania  Com- 
pany, (I)  for  general  want  of  equity,  (2)  that  Pittsburg, 
Fort  Wayne  &  Chicago  Railway  Company  is  a  necessary 
party. 
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October  15,  1894.  Demurrer  overruled.  Defendant 
obtained  leave  to  have  answer  stand  as  answer  to  amended 
bill. 

June  7  to  June  12,  1895.  Testimony  on  part  of  com- 
plainant taken  before  master,  company's  attorney  there  ap- 
pearing and  participating. 

June  7,  1895.  Stipulation  by  Pennsylvania  Company  as 
to  certain  facts,  viz.,  that  when  the  ordinance  mentioned  in 
the  bill  was  proposed  and  passed,  the  Pittsburo;,  Fort  Wayne 
&  Chicago  Railway  Company  (and  the  Pennsylvania  Com- 
pany, its  lessee,)  owned  a  number  of  lots  abutting  on  Stew- 
art avenue,  on  the  east  side  thereof;  that  some  of  the  same 
were  located  in  the  United  States  Bank  addition;  that  they 
acquired  all  their  lots  in  said  addition  by  mesne  convey- 
ances from  William  Garnett,  the  original  dedicator  (being 
the  same  person  under  whom  complainant  holds  his  title). 

August  27,  1895.  Bill  amended  by  alleging  that  the  com- 
pany owns  lots  in  United  States  Bank  addition,  abutting 
on  Stewart  avenue,  and  derives  title  thereto  under  the 
same  grantor  as  complainant,  as  hereinbefore  set  forth. 

September  4, 1895,  the  sustained  demurrer  was  filed. 

Ritchie,  Esher  &  Woollbt,  attorneys  for  appellant. 
LoEscH  Brothers  &  Howell,  attorneys  for  appellee. 

Mr.  Justice  Waterman  delivered  the  opinion  of  the 
Court. 

It  is  urged  by  appellant  that  appellee  having  answered 
the  bill,  as  first  filed,  could  not  urge  as  a  ground  of  demurrer 
to  the  amended  bill,  that  thereby  it  appeared  that  the  com- 
plainant had  an  adequate  remedy  at  law. 

The  bill  as  first  filed  was  based  upon  the  theory  that  the 
complainant,  being  the  owner  of  the  fee  of  the  street,  had  a 
right  to  have  its  use  confined  to  purposes  which  were  not 
inconsistent  with  the  common  use  to  which  streets  are  de- 
voted. By  the  amendment,  the  complainant  urged  as  an 
additional  ground  of  relief  that  there  existed  between  him 
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and  the  defendant  such  contractual  relations  as  bound  the 
defendant  not  to  use  any  portion  of  the  street  in  such  man- 
ner as  virtually  to  exclude  him,  the  complainant,  from  using 
the  same  in  the  ordinary  way. 

There  was  bv  the  amendment  no  abandonment  of  the 
ground  for  relief  urged  in  the  original  bill,  nor  any  change 
in  the  relief  sought;  there  was  merely  set  up  an  additional 
reason  for  relief. 

The  defendant  might  have  answered  the  amended  bill, 
entirely  abandoning  the  matters  set  up  in  his  first  answer 
and  insisting  upon  other  defenses,  but  he  could  not  demur 
to  that  which  he  had  already  answered,  and  his  demurrer 
should  have  been  confined  to  the  amendment. 

One  can  not  answer  and  demur  to  the  same  matter. 

An  amendment  to  a  bill,  however  trivial  and  unimport- 
ant, authorized  a  defendant,  though  not  required  to  answer  to 
put  in  an  answer,  making  a  new  defense  and  contradicting  his 
former  answer.  An  amendment  to  a  bill  does  not,  however, 
enable  a  defendant  who  has  answered  the  original  bill  to 
demur  to  an  amended  bill  upon  any  cause  of  demurrer  to 
which  the  original  bill  was  open,  unless  the  nature  of  the 
case  made  by  the  bill  has  been  changed  by  the  amendments. 
Daniell's  Ch.  Pr.,  Vol.  1,  p.  409,  5th  Am.  Ed. 

A  defendant  can  not,  after  he  has  answered  an  original 
bill,  put  in  a  general  demurrer  to  the  bill  as  amended,  be 
cause  the  answer  to  the  original  bill  will  overrule  the  de- 
murrer. The  defendant  must,  in  such  case,  confine  his 
demurrer  to  matters  introduced  by  the  amendment.  1  Dan. 
Chy.  Pr.,  583,  5th  Am.  Ed. 

The  defendant  could  not,  therefore,  urge  as  a  demurrer  to 
the  entire  bill  as  amended,  that  the  complainant  had  an 
adequate  remedy  at  law,  because  no  such  defense  to  the 
original  bill  was  insisted  upon  in  the  answer  filed  thereto. 

The  original  and  amended  bill  is  an  attempt  by  an  abut- 
ting owner,  holding  also  the  fee  of  the  street,  to  restrain  the 
use  of  the  highway  for  a  public  purpose. 

The  construction  of  the  fence  is  immaterial.  By  the  laying 
of  tracks  for  a  steam  railway  and  the  passing  of  locomotives 
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aftd  trains  thereon,  the  use  of  so  much  of  the  street  as  is  so 
occupied,  in  ordinary  modes,  is  practically-  prevented,  the 
fence  is  for  the  protection  of  those  using  the  remainder  of 
the  street  from  injury  by  the  cars  and  locomotives  of  the 
defendant. 

It  does  not  appear  that  the  thirty-three  feet  reserved  for 
ordinary  use  is  not  sufficient  for  such  purpose. 

We  do  not  regard  the  case  of  Field  v.  Barling,  149  111. 
556,  which  was  an  attempt  to  put  a  portion  of  a  street  to  an 
exclusive  private  use,  nor  Ligare  v.  The  City  of  Chicago, 
139  111.  46,  as  inconsistent  with  the  doctrine  of  Tibbets 
V.  The  West  and  South  Towns  St.  Ky.  Co.,  54  111.  App.  180, 
15f3  111.  147;  Stewart  v.  Chicago  General  Railway  Co.,  58 
111.  App.  446;  Philips  v.  Lake  St.  R.  E.  Co.,  60  III.  App.  471; 
Moses  V.  Pittsburg,  Ft.  Wayne  &  Chicago  R.  R.  Co.,  21  111. 
516;  Murphy  v.  Chicago,  29  III.  279;  Stetson  v.  Chicago  & 
Evanston  R.  R.  Co.,  75  111.  76;  Patterson  v.  Chicago,  Dan. 
&  Vin.  R.  Co.,  75  III.  588;  C,  B.  &  Q.  R.  R.  Co.  v.  McGin- 
nis,  79  111.  269;  P.  &  R.  I.  Ry.  Co.  v.  Schertz,  84  III.  135; 
Rigney  v.  Chicago,  102  III.  64;  Penn.  Ins.  Co.  v.  Heiss,  l41 
111.  35;  Corcoran  v.  Chicago,  Mad.  &  Northern  R.  R.  Co., 
149  IlL  291;  White  v.  Metropolitan  Elevated  R.  R.  Co.,  154 
III.  620;  and  Chicago,  B.  &  Q.  R.  R.  Co.  v.  West  Chi.  St. 
R.  Co.,  156  111.  255;  which  are  to  the  effect  that  a  private 
individual  may  not  restrain  the  lawful  use  of  a  public  street 
for  a  public  purpose. 

It  does  not  follow  because  the  defendant  has  not,  as  a 
defense,  insisted  that  the  complainant  has  an  adequate 
remedy  at  law,  that  a  court  of  chancery  will  give  to  him 
the  particulsir  remedy  which  in  such  forum  he  seeks. 

It  is  not  claimed  that  the  defendant  is  insolvent  or  unable 
to  respond  to  any  judgment  which  the  complainant  may 
recover,  as  was  the  case  in  Langabier  v.  Ry.  Co.,  64  111.  243. 

We  therefore  think  that  the  complainant  should  be  left  to 
his  action  at  law,  and  we  see  no  reason  for  concluding  that 
such  remedy  has  been  lost  by  laches. 

The  trespass,  if  such,  there  be,  has  continued  to  this  day. 

The  Supreme  Court  in  I.  B.  &  W.  R.  R.  Co.  v.  Hartley  et 
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ah,  67  111.  439,  said :  "  The  doctrine  most  in  consonance 
with  our  sense  of  justice  is,  where  the  fee  of  the  street 
remains  in  the  abutting  la,nd  owner  the  corporation  may 
grant  the  right  to  a  railway  company  to  lay  its  tracks  along 
or  across  any  street,  but  the  company  avails  itself  of  its 
privilege  at  its  peril.  If,  in  laying  its  track,  it  causes  a 
private  injury  to  him  who  owns  the  fee  in  the  adjoining 
premises,  it  must  make  good  the  damages  sustained." 

Appellant  has  not  shown  by  his  bill  that  he  is  entitled  to 
restrain  the  use  for  a  public  purpose  of  this  public  street. 

The  ownership  of  the  fee  gives  him  no  such  right,  nor 
does  the  contractual  relation  existing  between  him  and 
appellee. 

The  decree  of  the  Circuit  Court  is  affirmed. 


i: 


0»    6J3 
S2    435 


James  N.  Tonng  y.  Frank  G.  Rutan. 

1.  "Praxttice— Separate  Appeals  may  he  Joined  as  One  Case, — Wlien 
two  or  more  persona  having  the  right  to  appeal  from  a  judgment  or  decree 
assign  errors  separately  and  prosecute  appeals  from  such  judgment  or 
decree  it  is  proper  to  join  and  docket  such  appeiUs  as  one  case. 

2.  Receivers — Should  be  Appointed  Only  on  Specific  Allegations 
Sustained  by  Credible  Evidence, — It  is  no  slight  matter  for  a  court  of 
chancery  to  lay  its  hands  upon  large  business  enterprises,  take  them  out 
of  the  control  of  capacity  and  experience  and  charge  them  with  expenses 
and  commissions,  and  it  should  be  done  only  when  the  court  can  point  to 
a  specific  aUegation  or  allegations,  sustained  by  credible  evidence,  that 
will  justify  such  action. 

8.  Same — Possibility  of  Improper  Acts  by  Officer  of  Corporation  Not 
Ground  for  Appointment  of. — That  an  officer  of  a  corporation  is  in  a 
position  where  he  may  betray  his  corporation  will  not  justify  the  appoint- 
ment of  a  receiver  therefor  when  there  is  no  evidence  to  establish  the 
probability  that  he  will  betray  it. 

Bill  for  a  Receiver  and  Injunction.— Appeal  from  the  Circuit  Court 
of  Cook  County;  tlie  Hon.  John  Gibbons,  Judge,  presiding.  Heard  in 
this  court  at  the  March  term,  1897.  Reversed  with  directions.  Opinion 
filed  March  15,  1897. 

W.  S.  Coy  and  Gbebn,  Bobbins  &  Honobs,  aitorneys  for 
appellants. 

Vol  LXIX  » 
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Ra-lph  H.  Smith,  attorney  for  appellees;  Aldeich,  Heed, 
Foster  &  Allen,  of  counsel. 

Mr.  Justice  Gary  delivered  the  opinion  of  the  Court. 

Under  the  above  title  a  record  is  filed  here  in  which  is 
shown  not  only  an  appeal  by  the  above  named  appellant, 
but  also  an  appeal  by  James  N.  Young  &  Co.,  a  corporation 
of  Illinois.  Both  appeals  are  from  an  interlocutory  order 
of  January  4,  1897,  appointing  a  receiver  of  the  effects  of 
the  corporation,  and  enjoining  Young,  the  president,  from 
collecting  or  disposing  of  some  orders  for  money  belonging 
to  the  corporation.  The  appellee  has  moved  to  dismiss  the 
appeals  as  being  improperly  joined  and  docketed  as  one  case. 
The  appellants  have  separately  assigned  errors.  Such  a 
mode  of  proceeding  has  been  usual  in  the  practice  in  this 
State,  and  without  objection.  Often  a  decree  is  reversed  as 
to  some  and  affirmed  as  to  others,  in  the  same  case,  upon 
their  several  appeals.  And  the  practice  may  be  commended 
for  the  same  reason  that  the  Supreme  Court  gave  for  per- 
mitting several  land  owners  to  join  in  a  writ  of  error  to 
review  a  judgment  for  taxes.  Olcott  v.  State,  5  Gilm.  481. 
The  motion  is  denied. 

The  reasons  for  the  decision  in  County  of  Sangamon  v. 
Brown,  13  111.  207,  do  not  apply  here. 

The  case  is  that  the  appellee  filed  a  bill  in  which  ho 
alleged  that  the  corporation  owed  him — as  assignee  of  F. 
C.  Helm  and  Frank  B.  Modica — at  least  $2,500;  that  he 
held  twenty  shares  of  the  3,000  shares  of  the  capital  stock 
of  the  company;  also  that  as  such  assignee  he  is  entitled  to 
many  more  shares. 

As  a  creditor  the  appellee  has  no  standing  in  equity.  He 
has  no  judgment,  nor  is  the  bill  filed  under  section  25  of 
the  act  concerning  corporations.  That  part  of  his  case  may 
be  dismissed  from  our  consideration. 

His  bill  claims  that  Young  wrongfully  holds  the  shares 
(other  than  the  twenty)  to  which  the  appellee  is  entitled — 
but  in  that  quarrel  the  corporation  has  no  interest.  If  the 
bill  were  confined  to  that,  however,  it  is  likely  that  the  cor- 
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poration  might  be  a  proper,  if  not  necessary,  party  in  order 
that  a  decree,  if  the  appellee  should  be  successful,  might  be 
enforced;  but  of  itself  the  controversy  as  to  the  ownership 
of  shares  would  be  no  ground  for  the  order  appealed  from. 

The  real  gist  of  the  bill  is  the  alleged  past — and  reason 
to  fear  future — misconduct  by  Young  as  president. 

We  assume  that  it  is  sufficiently  shown  that  he  has,  in 
eflfect,  controlled  the  corporation;  and  left  alone  would  con- 
tinue to  control  it. 

The  orders  for  money  before  spoken  of  are,  as  stated  in 
the  order  appealed  from,  thirteen  in  number,  issued  on 
behalf  of  the  corporation  directing  the  payment  of,  in  all, 
$16,000  to  Young. 

Whether  there  be  any  well  grounded  reason  to  fear  that 
Young  will  not  deal  justly  with  those  orders,  or  with  the 
money  he  may  receive  upon  them,  if  they  are  paid,  is  really 
the  whole  question  in  the  case;  and  in  considering  that  we 
shall  enter  into  no  investigation  of  the  aflfairs  of  any  former 
corporation,  engaged  in  other  business,  to  learn  whether 
Young  may  be  charged  with  misconduct  there.  If  w^e 
should  do  so  we  must  hear  both  sides,  and  try  a  cause  col- 
laterally in  which  the  appellee  had  no  interest.  One  case 
at  a  time  is  enough. 

The  corporation.  Young  &  Co.,  was  a  construction  com- 
pany building  a  railroad  in  Canada. 

It  is  certain  that  in  the  five  years  of  its  existence  from 
1889  to  1894,  the  corporation,  and  Young  individually,  had 
exhausted  their  means  and  credit  in  the  construction  of  the 
road,  and  then  Young,  for  the  corporation,  made  an  arrange- 
ment with  a  capitalist  by  which  another  construction  cor- 
poration was  organized,  which  has  nearly  or  quite  com- 
pleted the  road,  and  from  which  capitalist  or  corporation 
the  money  in  controversy  is  to  come. 

For  two  years  before  the  assignment  by  Helm  and  Modica 
to  the  appellee,  and  before  which  assignment  the  appellee 
had  no  interest.  Young  had  carried  the  business  of  the  com- 
pany to  the  stage  which  it  had  reached  when  this  bill  was 
filed,  without  dissent,  and  apparently  without  aid  or  par- 
ticipation by  Helm  or  Modica. 
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The  appellee  stands  in  their  shoes,  and  can  not  question 
the  wisdom  of  any  of  Young's  acts,  especially  as  he  is  now, 
by  this  bill,  asking  that  the  fruits  of  such  acts  be  preserved 
for  hite  benefit. 

Whether  the  books  of  the  company  have  been  kept  so  as 
to  meet  the  approval  of  expert  accountants;  whether  the 
corporation,  having  got  substantially  through  with  the  one 
railroad,  has  as  yet  any  other  construction  on  hand  or,  not 
having,  has  ceased  to  do  business;  whether  the  corporation 
meetings  have  been  regularly  held,  are  unimportant  in- 
quiries. 

The  allegations  of  the  bill  are  positive,  none  on  informa- 
tion or  belief — and  verified  by  the  oath  of  the  appellee — 
that  the  bill  "  is  true  in  substance  and  in  fact,  except  as  to 
the  allegations  therein  stated  to  be  upon  information  and 
belief."  It  is  clear  that  the  appellee  never  had  personal 
knowledge  of  most  of  the  matters  stated  in  the  bill. 

The  bill  is  also  verified  by  the  similar  oath  of  Helm. 

The  bill  charges  as  a  fault  of  Young  that  he,  "  without 
authority  from  Helm  or  Modica,  in  1894,"  made  the  arrange- 
ment hereinbefore  mentioned  through  which  the  work  of 
construction  was  continued;  and  yet  in  an  affidavit  made 
by  Helm,  used  in  obtaining  the  order  for  a  receiver,  he 
claims  credit  for  being  "the  means  of  bringing  into  this 
enterprise  "  the  people  with  whom  Young  made  that  arrange- 
ment. The  appellee  made  no  affidavit  on  the  application 
for  a  reciever,  for  the  reason,  no  doubt,  that  he  knew  noth- 
ing of  his  own  knowledge  touching  the  controvei'sy. 

There  is  much  loose  allegation  in  the  bill  about  conspiracy, 
fraud,  "tool  and  accomplice,"  denial  of  access  to  books, 
etc.,  etc.  The  one  allegation  which,  if  supported,  would 
have  justified  the  order  appealed  from,  is  that  in  that 
arrangement  through  which  the  work  was  continued, 
Young  secretly  stipulated  that  he  should  personally  receive 
$100,000  for  bringing  it  about. 

Of  the  truth  of  this  allegation  there  is  not  a  scintilla  of 
proof;  on  the  contrarj^  it  is  proved  that  it  is  false. 

That  Young  is  in  a  position  where  he  may  betray  his  cor- 
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poration  may  be  admitted,  without  tending  to  establish  the 
l)robability  that  he  will  betray  it. 

Nor  will  such  an  admission  justify  the  appointment  of  a 
receiver  upon  the  ground,  as  stated  in  the  brief  of  the  appel- 
lee, that  "  the  receiver  will  do  no  harm."  It  is  no  slight 
matter  for  a  court  of  chancery  to  lay  its  hands  upon  large 
business  enterprises,  take  them  out  of  the  control  of  capacity 
and  experience,  and  charge  them  with  expenses  and  com- 
missions. 

It  should  be  done  only  when  the  court  can  point  to  the 
specific  allegation  or  allegations,  sustained  by  credible  evi- 
dence, that  will  justify  such  action. 

There  is  no  such  case  here,  and  the  order  appealed  from 
is  reversed  with  directions  to  discharge  the  receiver,  return 
the  effects  of  the  company  to  the  custody  from  which  they 
were  taken,  and  dissolve  the  injunction. 

The  appellee  to  pay  the  costs  and  expenses  here,  and  of 
the  receivership. 

Eeversed,  with  directions. 


John  Charles  Barclay  v.  The  People  of  the  State  of 

Illinois. 

1.  JuDOMENTS— Jfi«<  be  Sustained  by  the  Record. — A  record,  certi- 
fied to  as  true,  perfect  and  complete,  consisted  of  a  placita  and  an  order 
entitled,  "  People  of  the  State  of  Illinois  v.  John  Charles  Barclay,"  com- 
mitting said  Barclay  to  the  county  jail  for  having  refused  to  pay 
**  arrears  of  alimony  due  in  this  cause."  Held,  that  the  record  did  not 
sustain  the  order,  as  alimony  could  not  be  due  to  the  People  of  the  State 
of  lUinois. 

Contempt  Proceedings,— Error  to  the  Circuit  Court  of  Cook  County; 
the  Hon.  Murray  F.  Tuley,  Judge,  presiding.  Heard  in  this  court  at 
the  March  term,  1897.    Order  reversed.    Opinion  filed  March  15,  1897. 

Alex.  J.  Jones,  attorney  for 'plaintiff  in  error. 
James  Maheb,  attorney  for  defendant  in  error. 
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Mr.  Presiding  Justice  Shepard  delivered  the  opinion 
OF  THE  Court. 

The  entire  record  in  this  cause  consists  of  a  piacita  and 
an  order  entitled  in  the  case  of  ''  People  of  the  State  of  Illi- 
nois V.  John  Charles  Barclay,"  and  is  certified  to  us  by  the 
circuit  clerk  as  being  *'  a  true,  perfect  and  complete  tran- 
script of  the  record  in  a  certain  cause  lately  pending  in  said 
court,  on  the  chancery  side  thereof,  between  the  People  of 
the  State  of  Illinois,  complainants,  and  John  Charles  Bar- 
clay, defendant." 

The  order  is  one  of  commitment  of  the  plaintiff  in  error 
to  the  county  jail  for  having  refused  to  pay  "  arrears  of 
alimony  due  in  this  cause."  Nowhere  in  the  order  nor  any 
where  else,  is  any  other  cause  mentioned  or  party  named, 
except  the  People  on  the  one  side,  and  John  Charles  Barclay 
on  the  other. 

It  is  impossible  to  conceive  of  alimony  being  due  to  the 
People  of  the  State. 

The  order  is  reversed. 


69    518 

-^*  ti8]         Edward  Hines  v.  Union  National  Bank  of  Chicago 


I*©' 


-^J^  and  8amnel  B.  Barlter. 

Same  y.  Same. 

1.  Promissory  Notes  — ^Jfecf  of  the  Word  Non- Negotiable  When 
Used  in. — While  there  is  nothing  in  the  mere  fact  that  a  note  is  made 
by  its  terms  **non-negotiaWe,"  which  can  prevent  its  assignment  so  as 
to  vest  in  the  assignee  the  right  to  sue  upon  it  in  his  own  name,  yet, 
such  a  note  when  assigned,  is  subject  to  all  the  equities  existing  between 
the  maker  and  the  payee  at  the  making  thereof,  or  which  may  arise 
between  them  up  to,  at  least,  the  time  when  the  maker  acquires  notice 
of  its  assignment.  The  word  '  *  non-negotiable  "  written  across  the  face  of 
a  note  charges  the  assignee  with  notice  of  every  fact  which  inquiry  of 
the  maker  would  reveal. 

2.  Guaranty — Anvourvt  Due,  hut  Unpaid  on.  Allotced  as  a  Set-off, — 
A  executed  a  note  to  B,  which  was  by  its  terms  non-negotiable,  and  B  as- 
signed the  note  to  C.  Before  receiving  notice  of  the  assignment,  A  guar- 
anteed the  payment  of  certain  notes  given  by  B  to  D,  and  B  becoming 
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insolvent  he  paid  part  of  the  amount  due  on  the  notes  and  they  were 
assigned  to  him,  D  holding  his  guaranty  for  the  amount  still  unpaid. 
Held,  that  A  was  entitled  to  set  off  against  his  note  to  B  in  the  hands  of 
C,  the  amount  due  on  his  guaranty  to  D. 

Bill,  for  an  injunction,  etc.,  and  order  refusing  leave  to  file  a  bill  of 
review.  Appeals  from  the  Superior  Court  of  Cook  County;  the  Hon. 
John  Barton  Payne,  Judge,  presiding.  Heard  in  this  court  at  the 
March  term,  1897.  First  case  reversed  with  directions,  appeal  dis- 
missed in  the  second  case.    Opinion  filed  March  15,  1897. 

MoRAN,  Kraus  &  Mayer,  attorneys  for  appellant 
Tenney,  McConnell  &  Coffeen,  attorneys  for  appellee. 

Mr.  Presiding  Justice  Shepard  delivered  the  opinion 
OF  THE  Court. 

These  two  appeals  were  separately  docketed,  and  by  order 
of  court  were  submitted  upon  one  record,  with  separate 
assignments  of  error,  and  upon  one  set  of  abstracts  and 
briefs. 

One  appeal  is  from  the  original  decree  in  the  cause,  and 
the  other  is  from  an  order  refusing  leave  to  file  a  bill  to 
review  and  reverse  such  decree. 

On  or  about  September  29,  1892,  the  appellant  executed 
and  delivered  to  the  appellee,  Samuel  B.  Barker,  his  certain 
non-negotiable  promissory  note,  dated  and  in  words  and 
figures  as  follows : 

"  $15,000.  CmcAao,  June  27,  1892. 

On  or  before  May  1,  1895,  after  date,  I  promise  to  pay  to 
the  order  of  S.  B.  Barker  $15,000,  at  his  oiBoe  in  Chicaofo, 
value  received,  with  interest  at  seven  per  cent  from  date 
until  paid.     This  note  is  non-negotiable, 

Edward  Hines." 

And,  at  the  same  time,  he  delivered  to  said  Barker  cer- 
tain certificates  of  shares  of  stock,  for  which  Barker  gave 
to  him  a  receipt  as  follows : 

"  Chicago,  September  29, 1892. 

Received  of  Edward  Hines,  150  shares  of  stock  of  the 
Edward  Hines  Lumber  Company,  certificate  No.  24  for 
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fifty  shares,  No.  23  for  100  shares,  as  collateral  security  for 

a  certain  non-negotiable  note  for  $15,000,  dated  June  27th, 

for  three  years. 

S.  B.  Barker." 

Such  certificates  were  indorsed  by  Hines,  but  no  transfer 
of  them  upon  the  books  of  the  Lumber  corporation  was 
ever  made. 

Afterward,  and  some  time  between  October,  1892,  and 
May  29,  1893,  Barker  indorsed  the  note  and  delivered  it, 
with  the  share  certificates  attached,  to  the  appellee,  Union 
National  Bank,  as  collateral  security  to  former  loans  made 
b}^  the  bank  to  Barker. 

Of  such  transfer  by  Barker  to  the  bank,  Hines  had  no 
notice  or  knowledge  until  at  about  the  date  of  maturity  of 
the  note,  on  May  1-4,  1895.  Prior  to  that  lime  Barker 
failed  in  business,  and  has  ever  since  continued  to  be 
wholly  insolvent. 

On  May  16,  1895,  which  was  shortly  after  the  note  ma- 
tured, the  bank  brought  suit  on  the  note  against  Hines,  who 
to  that  action  pleaded  specially  certain  matters  of  defense, 
which  will  be  mentioned  later,  and  included  the  same  facts 
that  are  stated  in  the  bill  herein,  and  claimed  an  oflfset,  and 
to  such  plea  the  bank  filed  replications. 

On  March  17,  1896,  and  while  said  action  at  law  upon 
the  note  remained  pending,  the  bank  served  notice  upon 
Hines  that  it  would,  on  the  twenty-eighth  day  of  that 
month  (changed  by  agreement  to  April  4,  1896),  oflFer  said 
stock  certificates  at  public  sale. 

Thereupon,  on  April  3,  1896,  the  original  bill  in  this  cause 
was  filed  by  Hines.  Such  bill  averred,  in  substance,  the 
foregoing  facts,  except  that  the  note  and  stock  certificates 
Avere  delivered  by  Barker  to  the  bank  in  April,  1893,  and 
further  averred  an  additional  set  of  facts,  upon  which, 
together  with  those  that  have  been  mentioned,  it  was  prayed 
for  an  injunction  against  the  bank  from  selling  the  stock,  for 
an  accounting,  and  for  a  surrender  of  the  stock  certificates. 
A  cross-bill  was  filed  by  the  bank  whereby  it  was  prayed 
that  its  alleged  lien  upon  the  stock  might  be  foreclosed  by 
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a  sale  thereof  under  the  direction  of  the  court,  and  that  the 
proceeds  arising  from  such  sale  might  be  applied  pro  tanto 
in  payment  of  said  note,  and  that  Hines  bo  decreed  to  pay 
the  remainder. 

The  additional  facts  relied  upon  by  appellant  and  set 
up  in  his  bill  were,  in  substance,  that  on  or  about  March  21, 
1893,  Barker  requested  him,  Hines,  to  guarantee  to  McElvvee 
&  Carney,  lumber  dealers,  his,  Barker's,  notes  for  about 
$21,000,  given  for  lumber  purchased  by  Barker,  but  a  deliv- 
ery of  which  was  withheld,  and  that  Hines,  in  pursuance 
of  such  request,  did  guarantee  Barker's  said  notes  to  McEl- 
wee  &  Carney,  to  the  extent  of  the  amount  of  his,  Hines', 
said  non-negotiable  note  for  $15,000  to  Barker,  and  that 
Barker  held  and  owned  said  $15,000  note,  and  held  said  cer- 
tificates of  stock  at  the  time  such  guaranty  by  Hines  to 
MoElwee  &  Carney  was  given;  that  Barker,  becoming  and 
continuing  to  be  insolvent,  defaulted  in  the  payment  of  the 
notes  to  McElwee  &  Carney,  so  guaranteed  by  Hines,  and 
that  Hines  has  been  compelled  to  pay  and  take  up  said 
notes. 

The  alleged  request  by  Barker  to  Hines,  and  the  latter's 
guaranty  to  McElwee  &  Carney,  were  evidenced  by  the  fol- 
lowing letters : 

"  Chicago,  March  21st,  1893. 

Friend  Hines  :  I  bought  a  lot  of  lumber  from  McElwee 
&  Carney  during  Mr.  Carney's  absence,  giving  them  my 
notes  for  it.  Carney  has  just  returned  and  says  that  they 
have  too  much  of  my  paper,  and  wishes  to  return  the  notes 
and  cancel  the  sale,  unless  I  can  give  him  other  paper  as 
security.  This  lean  not  conveniently  do  just  now.  As  I 
have  relied  on  this  lumber  for  spring  trade,  I  want  you  to 
help  me  out  by  indorsing  the  notes,  or  guaranteeing  same, 
so  that  I  can  get  the  lumber.  This  I  feel  will  be  satisfac- 
tory to  Mr.  Carney,  and  you  will  be  amply  safe  in  doing  so, 
as  I  always  pay  my  paper  promptly,  and  as  I  hold  your 
note  for  $15,000  and  interest,  though  not  due  until  May  1, 
1895,  and  as  I  talked  with  you  considering  how  it  is  made 
out,  I  can  not  make  use  of  it.     When  I  have  helped  you. 
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surely  you  ought  to  try  and  return  the  favor.  I  will  rely 
upon  your  doing  so.  I  will  be  easier  soon,  as  trade  will  be 
better,  and  I  intend  to  crowd  sales.  Come  down  to-morrow 
and  let  me  know  if  you  will  do  so. 

Very  truly  yours, 

S.  B.  Barker." 

*' Chicago,  March  22,  1893. 
Messrs.  McElwee  &  Carney,  City. 

Gentlkmkn  :  I  am  in  receif)t  of  a  letter  from  S.  B.  Barker 
requesting  me  to  indorse  or  guarantee  some  notes  which  Mr. 
Barker  owes  you  for  lumber  purchased  by  him  from  you. 
I  do  not  care  to  place  my  name  on  paper  which  is  to  be  put 
in  circulation,  but,  as  you  know.  Mr.  Barker  holds  my  non- 
negotiable  promissory  note  for  $15,000,  with  interest  at 
seven  per  cent,  and  which  matures  May  1, 1895,  at  which 
time  there  will  be  due  thereon  about  $18,000.  I  have  told 
Mr.  Barker,  while  I  will  not  indorse  his  paper,  I  will  guar- 
antee the  same  to  the  amount  which  will  be  due  on  my 
notes,  which  he  holds,  when  the  same  becomes  due,  pro- 
vided that  if  Mr.  Barker  fails  to  pay  the  notes  which  he 
gives  to  you,  I  shall  be  given  time  on  my  liability  until  my 
note  to  him  matures.  If  you  care  to  accept  his  notes  with 
my  guarantee  upon  the  above  condition  you  can  do  so  and 
hold  this  letter  as  evidence  of  mv  obligation. 

Very  truly  yours, 

Edward  Hines." 

The  disputed  facts  in  the  case  are  but  few,  and  upon  the 
determination  of  two  predominant  ones,  and  the  legal  effect 
thereof,  the  entire  case  hinges. 

The  first  One  is,  when,  in  point  of  time,  did  the  bank 
acquire  the  $15,000  note  made  by  Ilines,  and  the  stock  cer- 
tificates pledged  as  collateral  thereto;  and,  as  a  legal  conse- 
quence, what  effect  did  such  acquiring  have  upon  the  pur- 
ported guaranty  by  Ilines  to  McElwee  &  Carney  ? 

The  bank  contends  that  the  note  was  in  its  possession, 
and  for  a  valuable  consideration,  before  March  22,  1893, 
which  was  the  date  on  which  the  alleged  guaranty  by  Hines 
to  McElwee  &  Carney  purports  to  have  been  made. 
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The  decree  found  that  the  note  and  stock  came  to  the 
hands  of  the  bank  "  as  early  as  two  or  three  days  prior  to 
May  29,  1893." 

Such  conclusion  of  the  chancellor,  so  embodied  in  the 
decree,  was  reached  upon  a  consideration  of  a  good  deal  of 
conflicting  evidence,  which,  as  we  look  at  the  case,  need  not 
be  reviewed  by  us.  Even  if  it  be  not  correct,  and  that,  as 
claimed  by  the  bank,  the  note  and  stock  collateral  came  to 
the  hands  of  the  bank  before  the  purported  contract  of 
guaranty  w^as  made  by  Hines  to  McElwee  &  Carney,  it  is 
plainly  established  that  Hines  had  no  notice  of  such  trans- 
fer until  long  afterward — whichever  may  bo  the  true  date 
of  such  transfer — and  not  until  after  he  had  acquired  the 
notes  given  by  Barker  to  McElwee  &  Carney. 

While  there  was  nothing  in  the  mere  fact  that  the 
$15,000  note  was  made  by  its  terms  *' non- negotiable," 
which  would  prevent  the  payee  thereof  from  assigning  the 
note  so  as  to  vest  in  the  assignee  the  right  to  sue  upon  it 
in  his,  or  its,  own  name,  yet  such  note,  when  assigned,  re- 
mained subject  to  all  the  equities  existing  between  the 
maker  and  the  payee  at  the  making  thereof,  and  which 
might  subsequently  arise  between  them  up  to,  at  least,  the 
time  when  the  maker  acquired  notice  of  its  assignment. 
The  non-negotiable  words  written  across  the  face  of  the 
note  charged  the  bank,  as  assignee  thereof,  with  notice  of 
every  fact  which  inquiry  of  Hines,  as  maker,  would  have 
revealed. 

It  will  not  be  questioned  that  had  Barker  continued  to 
own  the  note  at  the  time  of  its  maturity,  and  had  sued 
Hines  upon  it,  the  latter  might  have  set  off  against  Barker 
whatever  equities  existed  in  his,  Hines',  favor,  and  especially 
the  equity  in  Hines'  favor  growing  out  of  his  purported 
guaranty  of  Barker's  notes  to  McElwee  &  Carney. 

And  so  we  regard  it  as  being  beyond  question  that  the 
bank,  as  assignee  of  the  note  would  not,  until  at  least  notice 
of  the  assignment  was  given  to  Hines,  occupy  a  better 
position  as  against  such  equities  than  Barker  would  have 
held,  had  he  continued  to  hold  the  note.    Prins  v.  South 
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Branch  Lumber  Co.,  20  111.  App.  236;  Weber  v.  Eosenheira, 
37  111.  App.  72;  Goldman  v.  Blum,  68  Tex.  630;  1  Daniel  on 
Negotiable  Instrumants  (2J  Ed.),  Sec.  742;  Sees.  3, 4,  5  and 
6,  Chap.  98,  entitled  Negotiable  Instruments,  Rev.  Stat.,  111. 

We,  therefore,  regard  it  as  being  immaterial  whether  the 
note  was  assigned  to  the  bank  before  or  after  the  making 
of  the  guaranty,  no  notice  of  the  assignment  having  been 
given  to  Hines  until  after  his  equity  arose  under  his  pur- 
ported guaranty  to  McElwee  &  Carney. 

The  second  question  of  fact  of  importance  in  the  case,  is 
whether  or  not  Hines  made  the  guaranty  referred  to. 

The  bank  claims  that  the  purported  contract  of  guaranty 
by  Hines  to  McElwee  &  Carney  was  fictitious,  and  was 
manufactured  for  the  purpose  of  defeating  the  claim  of  the 
bank,  long  after  Barker's  failure,  and  after  Hines  knew  that 
the  note  had  been  assigned  to  the  bank. 

Upon  that  question,  the  chancellor  found  in  favor  of  the 
bank,  and  that  the  guaranty  contract  was  fictitious  and 
fraudulent. 

The  decree  in  that  respect  was  as  follows : 

"  The  court  further  finds  that  said  Barker  did  not  on  or 
about  March  21,  1893,  request  said  complainant,  Edward 
Ilines,  to  guarantee  the  payment  of  notes  which  said  Barker 
had  given  to  McElwee  &  Carney,  nor  did  Barker  then 
write  the  letter  of  that  date  addressed  to  said  Hines,  which 
is  set  out  in  the  bill  of  complaint,  nor  did  said  Hines  on  or 
about  March  22,  1893,  execute  and  deliver  to  said  McElwee 
&  Carney  his  guaranty  in  writing;  but  that  both  of  said 
documents  were  executed  long  after  their  apparent  date  and 
after  the  failure  of  said  Samuel  B.  Barker;  that  said  docu- 
ments were  not  genuine  instruments  written  or  executed  in 
the  course  of  the  transactions  to  which  they  purported  to 
refer,  but  were  executed  by  the  complainant  for  the  fraud- 
ulent purpose  of  creating  evidence  of  an  apparent  defense 
to  the  note  of  $15,000,  above  referred  to;  that  no  genuine 
guaranty  of  the  notes  of  said  Barker  held  by  McElwee  & 
Carney  was  ever  given  by  said  Edward  Hines  or  received 
or  acted  upon  by  said  McEhvee  &  Carney." 
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Perhaps  it  is  not  necessary  to  consider  whether  such  find- 
ings are  sustainable  under  the  evidence,  in  view  of  the  fact 
that  Hines  had  no  notice  of  the  assignment  to  the  bank 
until  after  he  acquired  and  became  the  owner  of  the  notes 
^ven  by  Barker  to  McElwee  &  Carney,  for  becoming  such 
holder  and  owner,  he  would  be  entitled  to  a  set-oflf  to  their 
extent  against  the  non-negotiable  note  held  by  the  bank, 
irrespective  of  whether  he  gave  the  purported  guaranty  or 
not. 

But  we  think  the  findings  of  the  decree  that  the  guaranty 
contract  was  a  cooked  up  device,  is  not  sustained  by  the  evi- 
dence. The  evidence  upon  which  the  court  relied  as  its 
basis  for  such  findings  was  mainly  the  testimony  of  Barker 
that  both  of  the  copied  letters  were  prepared  and  written 
after  the  suit  at  law  upon  the  $15,000  note  was  begun,  and 
the  appearance  of  the  letter  book  in  which  the  letter  dated 
March  22,  1893,  was  copied. 

The  testimony  of  Barker  was,  in  our  opinion,  greatly 
overborne  by  the  testimony  of  Hines  and  Carney,  and  the 
circumstances  of  the  lumber  transaction  to  which  reference 
in  the  letter  is  made.  There  can  be  no  doubt  from  the  evi- 
dence that  Barker's  financial  circumstances  when  the  lum- 
ber purchase  was  made,  and  of  which  Carney  knew  before 
the  lumber  was  delivered,  were  such  as  to  make  it  a  verv 
imprudent  buiin)ss  operation  to  trust  him  to  the  extent  of 
$21,000  without  some  security,  and  it  appears  plainly  enough 
that  Carney,  who  was  away  when  his  partner  made  the  sale 
to  Barker  objected  to  the  sale  as  soon  as  he  returned,  and 
refused  to  consent  to  a  delivery  of  the  lumber  exctspt  upon 
some  security  being  given,  and  so  told  Barker. 

It  is  claimed  that  the  letter-press  copy  of  the  guaranty 
letter  of  March  22, 1893,  from  Hines  to  McElwee  &  Carney, 
which  appears  in  the  letter  book  certified  to  us  in  the  bill  of 
exceptions,  presents  very  strong  evidences  of  having  been 
inserted  at  a  much  later  day  than  its  purported  date. 

Those  evidences  are,  mainly,  a  discoloration  of  the  paper 
upon  which  the  copy  is  impressed,  and  the  fact  that  it  seems 
to  be  crowded  into  a  page  upon  which  another  letter  of  the 
same  date  was  copied. 
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We  do  not  consider  the  discoloration  of  the  paper  as  indi- 
cating much  of  consequence.  It  might  have  occurred  from 
a  variety  of  causes  which  are  known  to  all  men,  whether 
scientifically  educated  or  not.  And  besides,  the  discolora- 
tion does  not  appear  to  be  confined  to  that  sheet  or  page 
alone  when  the  whole  book  is  looked  at. 

It  is  not  infrequent  in  the  book  that  two  letters  are 
copied  on  the  same  page,  although  the  letter  in  question 
is  more  crowded  in  space  on  the  page,  and  in  spacing  between 
the  lines  (typewritten),  and  is  more  distinct  in  the  impres- 
sion than  most  of  the  other  letters.  But  upon  such  evi- 
dence we  can  not  convict  men  of  unimpeached  business 
repute  of  what  is  but  little  less  than  forgery. 

It  is  contended  by  the  appellee  that  because  Hines  had, 
before  the  hearing,  paid  to  McElwee  &  Carney  only  $1,000 
on  account  of  his  guaranty  to  them,  his  right  to  a  set-off 
against  the  bank  is  limited  to  that  amount.  Admitting 
that  under  some  circumstances  such  might  be  the  case,  it 
can  not  be  so  here. 

The  contract  of  guaranty,  by  its  terms,  was  to  the  extent 
that  should  be  due  on  the  $15,000  note  at  its  maturity,  pro- 
vided that  Barker  should  fail  to  pay  his  notes  held  by 
McElwee  &  Carney. 

It  was  proved  that  after  Barker's  failure,  and  about  a  year 
before  his  notes  matured,  McElwee  &  Carney  were  required 
by  their  bankers,  who  had  discounted  them  or  held  them 
as  collateral,  to  take  them  up,  and  when  they  did  so,  they 
indorsed  and  delivered  four  of  the  notes,  aggregating 
about  $16,500,  principal,  to  Hines,  but  without  releasing 
him  from  his  guaranty.  In  other  words,  McElwee  & 
Carney  indorsed  the  notes  without  recourse,  and  surrendered 
them  to  Hines,  but  still  held  him  liable  to  them  on  his 
separate  guaranty.  McElwee  &  Carney  could  no  longer  look 
to  Barker,  who  was  absolutely  worthless^  financially,  but 
for  Barker's  obligation  Hines  was  substituted,  by  virtue  of 
his  guaranty  contract  from  which  he  was  never  discharged; 
and  we  think  it  was  immaterial  that  Hines  had  not  yet  dis- 
charged his  guaranty.    He  was  still  liable  on  his  contract  of 
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guaranty,  and  it  was  against  that  liability  that  the  §15,000 
note  was  security,  and  for  the  amount  thereof  he  was 
entitled  to  a  set-off. 

A  decree  in  accordance  with  the  prayer  of  the  original 
bill  jBled  by  Ilines  should  have  been  given,  and  the  cross- 
bill of  the  bank  should  have  been  dismissed.  The  decree 
is  therefore  reversed,  with  directions  to  the  Superior  Court 
to  enter  a  decree  to  that  effect. 

This  disposes  of  the  appeal  from  the  order  denying  leave 
to  file  a  bill  to  review  the  decree,  and  such  appeal  is,  there- 
fore, dismissed. 

The  affidavit  of  Barker  and  the  affidavits  in  reply  thereto, 
filed  in  this  court  for  the  first  time,  have  no  proper  place  in 
the  record,  and  they  are  accordingly  ordered  to  be  stricken 
from  the  files. 

First  case  reversed,  with  directions,  and  in  the  second 
case  appeal  dismissed. 


Michael  Liebold  y.  0.  B.  Green. 

1.  Limitations— r/»c  Statute  Can  Not  he  Pleaded  to  Additional 
Counts  Stating  Same  Cause  of  Action. — Liability  for  torts  is  joint  and 
several,  and  the  discontinuance  of  a  suit  as  to  one  defendant,  and  the 
filing  of  additional  counts  against  the  remaining  defendant,  is  not  the  pre- 
sentation of  a  new  cause  of  action,  however  much  the  story  of  the 
circumstances  of  the  alleged  tort  may  vary,  and  a  plea  of  the  statute  of 
limitations,  as  to  such  counts,  can  not  be  sustained  where  the  original 
declaration  was  filed  in  proper  time. 

2.  PARTNERsmp  —  Persons  Taking  Steps  to  Form  Corporation. — 
Persons  who,  after  taking  steps  to  form  a  corporation,  fail  to  complete 
the  organization  thereof,  but  proceed  with  the  business  for  which  the 
corporation  was  proposed  to  be  organized,  are  partners,  and  are  liable  as 
such. 

8.  Same— Liability  of  Partners. — Each  partner  is  liable  individually 
for  all  torts  committed  in  the  course  of  the  partnership  business,  and 
may  be  sued  alone,  or  with  part  or  all  of  the  other  partners. 

4.  Surplusage  —  iVeed  Not  be  Proved — Defined. —  Surplusage  in  a 
declaration  need  not  be  proved;  and  whatever  may  be  stricken  out 
without  destroying  the  right  of  action  is  surplusage. 
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5,  Nkgligbncb— Liabi7i72/  of  Penon  Invitiny  Another  into  Danger,  — 
If  one  invite  another  into  danger,  of  which  the  former  ought  to  be  aware, 
and  of  which  the  latter  is  ignorant  and  is  under  no  obligation  to  inquire, 
and  injury  follows,  the  one  giving  the  invitation  is  liable. 

6.  Pleading — When  Connection  of  Party  Charged  tnth  Liability, 
with  Others  cw  Partners,  Need  Not  he  Pleaded. — In  pleadings  charging  a 
party  with  liability  either  ex  contractu  or  ex  delicto,  it  is  not  necessary 
to  allude  to  any  connection  or  association  he  may  have  had  with  any 
body  as  a  partner,  unless  in  some  action  between  themselves.  Whether 
the  liability  charged  grows  out  of  a  per^nal  act,  or  the  act  of  an- 
other, which  in  law  is  the  act  of  the  defendant,  is  usually  a  matter 
of  evidence,  and  need  not  be  noticed  in  pleading. 

Trespass  on  the  Case,  for  personal  injuries.  Error  to  the  Circuit 
Court  of  Cook  County;  the  Hon.  Abner  Smith,  Judge,  presiding.  Heard 
in  this  court  at  the  March  term,  1897.  Reversed  and  remanded. 
Opinion  filed  March  15,  1897. 

James  C.  McShane,  attorney  for  plaintiff  in  error. 
David  Fales,  attorney  for  defendant  in  error. 

Mr.  Justice  Gary  delivered  the  opinion  of  the  Court. 

May  6,  1892,  in  the  Circuit  Court,  the  appellant  filed  a 
declaration  as  follows: 

"  For  that  whereas,  the  plaintiff,  heretofore,  on  the  16th 
day  of  December,  A.  D.  1891,  w^as  in  the  employ  of  Isaac 
S.  McGowan,  one  of  the  defendants  who  had  contracted  to 
move  the  house  of  the  other  defendant,  O.  B.  Green,  and 
being  so  employed  it  was  the  duty  of  the  said  defendants 
to  afford  him  proper  means  and  conveniences  to  safely  pur 
sue  his  employment,  and  not  to  subject  him  to  risks  not 
necessarily  incident  to  the  business;  yet  the  defendants,  not 
regarding  their  duty  in  this  behalf,  did  negligently  direct 
him  on,  to  wit,  the  16th  day  of  December,  A.  D.  1891,  at, 
to  wit,  the  corner  of  Franklin  and  Harrison  streets  in  the 
city  of  Chicago  and  county  and  State  aforesaid,  to  take  and 
haul  upon  an  ordinary  dray  wagon  a  foundation  for  a  pile- 
driver,  together  with  an  engine  house,  and  remove  the  same 
to  another  place.  And  that  the  defendants  assured  him 
that  there  was  no  danger  of   an  injury  in  obeying  their 
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instructions.  That  the  plaintiff  relying  upon  said  assur- 
ances, and  at  the  request  of  said  defendants,  and  exercising 
due  care  and  diligence,  hauled  and  removed  the  said  founda- 
tion for  a  pile-driver,  and  the  said  engine  house  upon  the 
said  wagon.  That  in  hauling  the  same,  and  while  in  the 
exercise  of  due  care  at,  to  \vit,  the  corner  of  Franklin  and 
Van  Buren  streets,  the  plaintiflf,  by  the  breaking  apart  of 
the  house,  and  while  attempting  to  escape,  was  thrown  to 
the  ground,  by  means  whereof  the  plaintifif  was  greatly  cut, 
bruised  and  wounded,  and  his  arm  crushed,  and  he  became 
sick,  sore  and  disordered,  and  so  remained  for  a  long  space 
of  time,  to  wit,  from  thence  hitherto,  during  all  of  which 
time  he,  the  plaintiflf,  has  thereby  suffered  great  pain,  and 
has  been  prevented  from  attending  to  and  transacting  his^ 
affairs  and  business,  and  has  also  by  means  of  the  premises^ 
been  obliged  to  lay  out  large  sums  of  money,  to  wit,  four 
hundred  dollars,  in  and  about  endeavoring  to  be  healed  of  the 
8a\'l  wounds,  sickness  and  disorder.  And  that  the  aforesaid 
injury  will,  he  believes,  deprive  him  permanently  of  the  use 
of  one  of  his  arms,  to  the  damage  of  ten  thousand  dollars^ 
and  therefore  he  brings  his  suit,"  etc. 

Thereafter  he  discontinued  the  suit  as  to  McGowan,  and 
more  than  two  years  after  the  injury  of  which  he  com- 
plained, filed  additional  counts,  of  which  the  following  is  a 
sample : 

"  For  that,  whereas,  the  plaintiff  alleges  that  prior  to  and 
on,  to  wit,  the  16th  day  of  December,  1891,  the  defendant, 
O.  B.  Green,  and  others  as  copartners,  doing  business  under 
the  name  of  Green's  Dredging  Company,  was  possessed  of 
a  pile-driver  and  an  engine  house  attached  to  the  same,  which 
they  desired  to  move  from  the  vicinity  of  Harrison  street 
and  the  Chicago  river,  to  the  vicinity  of  Plymouth  Place 
and  12th  street  in  the  city  of  Chicago.  And  the  plaintiff 
further  alle<2^es  that  one  Isaac  S.  McGowan  was  at  the  time 
and  place  aforesaid  in  the  heavy  teaming  business,  and  the 
plaintiff  was  then  and  there  a  teamster  in  the  employ  of 
the  said  McGowan,  and  as  such  teamster  earned  a  large ' 
sum  of  money,  to  wit,  twelve  dollars  per  week. 
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And  the  plaintiff  further  alleges  that  the  defendant, 
Green,  and  his  copartners,  under  the  name  and  style 
aforesaid,  contracted  with  the  said  McGowan  for  the  said 
McGowan  to  furnish  a  wagon,  horses  and  a  teamster  to 
move  the  said  pile-driver  and  engine  house  attached  to  the 
same,  and  that  they,  the  said  Green  and  his  copartners, 
were  to  load  and  unload  said  pile-driver  and  engine  house 
on  and  off  of  said  wagon;  and  the  plaintiff  alleges  that  the 
said  McGowan,  in  pursuance  of  said  contract,  then  and 
there  ordered  and  directed  the  plaintiff  to  take  certain  of 
his,  the  said  McGowan's,  horses  and  a  certain  wagon,  and 
under  the  direction  of  said  Green  and  his  copartners, 
through  their  superintendent  in  that  behalf,  to  haul  said 
pile-driver  and  engine  house  to  the  said  place  to  which  it 
was  to  be  moved  as  aforesaid. 

And  the  plaintiff  further  alleges  that  he  did  undertake 
<the  said  work  as  the  teamster  of  the  said  McGowan,  under 
ithe  direction  of  the  superintendent,  a  certain  servant  em- 
ployed by  and  representing  the  said  Green  and  his  copart- 
.ners  in  that  behalf;  and  the  plaintiff  alleges  that  the  said 
Green  and  his  copartners,  through  their  said  servant  and 
representative  in  charge  of  said  work,  loaded  the  foundation 
of  the  said  pile-driver  and  said  engine  house  attached  to  the 
same  upon  the  said  wagon  for  the  purpose  of  being  moved 
as  aforesaid;  and  the  plaintiff  alleges  that  he  had  nothing 
to  do  with  the  loading  of  said  foundation  and  engine  house 
onto  said  wagon,  and  that  by  reason  of  the  condition  of  the 
streets  over  which  it  was  necessary  to  drive  said  wagon  in 
moving  said  foundation  of  said  pile-driver  and  engine  house, 
and  by  reason  of  the  old  and  dilapidated  condition  of  the 
said  engine  house,  the  said  engine  house  was  likely  to  fall 
down  while  being  so  moved  unless  it  should  be  properly 
braced  and  propped  up,  which  fact  was  well  known  to  the 
servant  and  representative  of  the  said  Green  and  his  copart- 
ners in^charge  of  the  said  work,  or  would  have  been  known 
to  him  had  he  exercised  proper  care  in  that  behalf,  but 
which  fact  was  unknown  to  the  plaintiff. 

The  plaintiff  .further  alleges  that  by  reason  thereof  it 


First  District — March  Term,  1897.       631 

Liebold  v.  Green. 

then  and  there  became  and  was  the  duty  of  the  said  Green 
and  his  copartners,  through  their  said  servant  and  repre- 
sentative in  that  behalf,  to  cause  said  engine  house  to  be 
so  braced  and  propped  that  it  would  not  fall  down  while 
being  moved  as  aforesaid,  but  the  plaintiff  alleges  that  the 
defendant  and  his  copartners  through  their  said  servant  and 
representative,  not  regarding  their  said  duty,  wrongfully, 
negligently  and  improperly  failed  and  neglected  to  cause 
said  engine  house  to  be  so  braced  and  propped  as  aforesaid, 
but  through  their  said  servant  and  representative,  wrong- 
fully, negligently  and  carelessly  ordered  and  directed  the 
plaintiff  to  get  onto  the  said  wagon  and  haul  the  said 
foundation  and  engine  house  in  its  then  condition;  and  the 
plaintiff  alleges  that  he  did,  in  pursuance  to  the  said  order 
and  direction  of  the  said  Green  and  his  copartners,  through 
their  said  servant  and  representative  in  that  behalf,  get 
onto  said  wagon  and  drive  the  same,  and  that  while  driving 
the  same,  and  as  a  result  of  the  failure  upon  the  part  of  the 
said  Green's  and  his  copartner's  said  servant  to  brace  and 
prop  the  said  engine  house  as  aforesaid,  and  while  as  plaint- 
iff alleges,  he,  the  plaintiff,  was  in  the  exercise  of  ordinary 
care  and  caution  for  his  own  safety,  and  while  driving  along 
Franklin  street,  in  moving  said  foundation  and  engine  house 
between  the  said  points,  the  said  engine  house  fell  down, 
and  the  plaintiff  was  thereby  knocked  or  fell  from  the  said 
Avagon,  or  jumped  to  keep  said  engine  house  from  falling  on 
him,  and  fell  under  one  of  the  wheels  of  the  said  wagon," 
etc.,  stating  injury  as  in  the  fii-st  count. 

To  these  counts  the  appellee  pleaded  the  statute  of 
limitations,  to  which  the  Circuit  Court  rightly  sustained  a 
demurrer.  The  original  count  was  for  injury  sustained  by 
the  negligence  of  the  appellee  and  McGowan.  Whether 
there  was  any  cause  of  action  against  McGowan  or  not,  we 
need  not  consider,  as  liability  for  torts  being  joint  and 
several,  the  discontinuance  as  to  him  was  without  effect 
upon  the  right  of  the  appellant  to  pursue  the  appellee.  Such 
pursuit  of  him  alone,  for  the  same  injury  resulting  from  his 
negligence,  either  with  or  without  concurring  negligence  of 
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McGowan,  was  not  the  presentation  of  a  new  cause  of  action 
against  the  appellant,  but  only  a  diflferent  version  of  the 
same  transaction;  however  much  the  story  as  to  the  circum- 
stances of  the  negligence  might  vary.  Illinois  Steel  Co.  v. 
Eylufeldt,  62  111.  App.  552;  affirmed  in  165  111.  1S5;  Ellison 
V.  Georgia  R.  R.,  87  Ga.  691. 

The  reference  in  the  additional  counts  to  "others  as 
copartners  "  is  mere  surplusage. 

Probably  no  case  can  be  mentioned  where,  in  pleadings 
governed  by  the  common  law,  charging  a  defendant  with 
liability  either  ex  contrdctu  or  ex  delicto,  it  is  necessary  to 
allude  to  anv  connection  or  association  he  mav  have  had 
with  anybody  as  a  partner,  unless  in  some  action  between 
themselves.  Whether  the  liability  charged  grows  out  of  a 
personal  act,  or  the  act  of  another,  which  in  law  is  the  act 
of  the  defendant,  is  usually  a  matter  of  evidence,  not  neces- 
sary to  be  noticed  in  pleading.     1  Ch.  PI.  207,  Ed.  1828. 

On  the  trial  the  appellant  testified,  and  was  not  disputed, 
that  he  drove  a  team  of  four  horses  for  McGowan,  who  sent 
him  to  report  to  a  Mr.  Dorr  and  do  as  he  said;  that  under 
Dorr's  directions  the  foundation  of  a  pile-driver,  with  an 
engine  house  upon  it,  was  loaded  upon  a  wagon  by  men 
obeying  the  orders  of  Dorr;  and  the  horses  hitched  to  the 
wagon.  It  fairly  appears  that  in  driving  four  horses  it  was 
necessary  for  the  appellant  to  be  in  the  engine  house,  and 
that  it  shook  so  much  while  being  hauled  that  the  appellant, 
being  afraid  of  it,  got  oflf  from  the  wagon  and  asked  Dorr 
if  he  had  a  man  that  could  drive  the  leader  team,  and  the 
appellant  would  drive  the  wheel  team. 

It  is  apparent  that  the  purpose  of  the  appellant  was  to 
walk  instead  of  riding  in  the  house. 

Dorr  told  him:  "You  teamsters  are  always  kicking; 
that  building  is  perfectly  safe;  you  go  in  there.  It  can't 
fall;  there  might  be  a  board  or  so  shake  off." 

The  appellant  obeyed;  the  building  caved  in;  the  appel- 
lant was  covered  up  with  boards  and  rolled  out,  and  his  arm 
broken  under  a  wheel  of  the  wagon. 

The  appellee  owns  most  of  the  stock  of  "  Green's  Dredg- 
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ing  Company,"  to  incorporate  which  steps  were  begun  but 
never  completed,  so  that  the  parties  interested  in  it  are 
partners.    Loverin  v.  McLaughlin,  161  111.  417. 

As  such  each  partner  is  individually  liable  for  all  torts 
committed  in  the  course  of  the  ]3artnership  business,  and 
may  be  sued  alone,  or  with  part  or  all  of  the  other  partners. 
Wis.  Cen.  E.  R.  v.  Ross,  142  111.  9. 

Dorr  is  also  a  partner  and  superintendent  of  the  company 
under  control  of  the  appellee. 

The  pile-driver  and  engine  house  belonged  to  the  com- 
pany which  contracted  with  McGowan  to  haul  the  pile- 
driver,  but  upon  what  terms  the  mse  does  not  show,  nor  did 
the  appellant  attempt  to  prove  the  terms.  Surplusage  in  a 
declaration  need  not  be  proved;  and  whatever  may  be 
stricken  out  without  destroying  the  right  of  action  is  sur- 
plusage.   1  Greenl.  Ev.,  Sec.  51. 

Everything  in  the  declaration  on  the  subject  of  the  con- 
tract between  Dorr  and  McGowan  may  be  stricken  out  with- 
out touching  the  case  of  the  appellant. 

His  right  of  action  is  because,  under  circumstances  which 
made  it  the  duty  of  the  appellant  to  be  governed  by  the 
directions  of  Dorr,  he  was  injured  as  the  result  of  obedience 
to  orders  which  Dorr  negligently  gave. 

Whether  it  was  negligence  in  Dorr  to  give  the  orders — 
that  is,  whether  in  the  exercise  of  such  skill  as  the  superin- 
tendent of  the  working  of  such  a  plant  ought  to  possess,  he 
carelessly  exposed  the  appellant  to  peril  which  his  ignorance 
did  not  permit  him  to  appreciate,  were  questions  for  the  jury. 

The  appellant  might  be  afraid,  and  yet  upon  the  assurance 
of  one  whom  he  believed  to  possess  knowledge  that  he  had 
not,  his  fears  might  be  dispelled;  and  acting  upon  that  state 
of  mind  his  conduct  might  be  without  fault  on  his  part. 

If  one  invite  another  into  danger  of  which  the  former 
ought  to  be  aware,  and  of  which  the  latter  is  ignorant,  and 
is  under  no  duty  to  inquire,  and  injury  follows,  responsi- 
bility follows.  Fisher  v.  Jansen,  30  111.  App.  91;  Elliott  v. 
Hall,  15  Law  Rep.,  Q.  B.  Div.  315. 

Both  counts  herein  copied  allege  care  by  the  appellant,  so 
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that  what  is  copied  in  the  brief  of  the  appellee  as  to  the 
necessity  of  such  allegation,  from  page  368  of  Calumet  Iron 
and  Steel  Co.  v.  Martin,  115  111.  358,  does  not  seem  perti- 
nent here.  Nor  can  what  is  so  copied  be  accepted  as  the  law. 
It  is  only  dictuin  there,  and  is  opposed  to  the  express  decis- 
ions in  Bass  v.  C,  B.  &  Q.  K.  R.,  28  111.  9,  and  Cox  v- 
Brackett,  41  111.  222,  in  both  of  which  cases  the  point  was 
before  the  court  and  decided;  in  the  first  by  necessary  impli- 
cation, and  in  the  latter  in  express  words. 

There  is  a  great  waste  of  the  English  language  in  the 
declaration  of  the  appellant,  and  still  he  is  entitled  to  a  trial 
by  jury  on  the  allegations  therein  which  are  material,  though 
he  should  not  prove  those  that  are  immaterial. 

The  peremptory  instruction  by  the  court  to  the  jury  to 
render  a  verdict  for  the  appellee  was  error,  and  the  judg- 
ment is  reversed  and  the  cause  remanded. 

Mr.  Justice  Waterman. 

I  am  of  the  opinion  that  a  question  of  fact  for  the  jury 
was  presented  by  the  evidence  that  defendant  assumed  to 
superintend  the  moving  and  gave  directions  which  plaintiff 
followed,  and  was,  in  consequence,  injured.  It  did  not 
appear  beyond  question  that  defendant  had  surrendered  the 
task  of  moving  the  property  to  an  independent  contractor, 
over  whom  he  exercised  no  control.  "Wharton  on  Negli- 
gence, Sec.  182;  Schwartz  v.  Gilmore,  45  III.  455;  Chicago 
V.  Jonev,  60  111.  383. 

Mr.  Presiding  Justice  Shepard,  dissenting. 

For  the  purposes  of  this  opinion  I  assume  that  if  the 
plaintiff,  here  id  below,  is  entitled  to  recover,  the  defend- 
ant is  responsible. 

He  was  the  principal  owner  in  Green's  Dredging  Com- 
pany, which,  being  unincorporated,  was  a  partnership — 
Loverin  v.  McLaughlin,  161  111.  417 — and  each  partner  liable 
for  all  torts  committed  in  the  course  of  the  partnership 
business — Wis.  Cent.  E.  R.  v.  Ross,  142  111.  9 — ^and  George 
J.  Dorr  was  also  a  partner  and  superintendent  of  the  business 
of  the  company. 
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The  plaintiff  drove  a  team  for  Michael  McGowan,  with 
whom  Dorr  contracted  to  haul  a  pile-driver  from  one  part 
of  the  city  to  another. 

The  foundation  of  the  pile-driver,  with  an  engine  house 
attached,  was  loaded,  under  Dorr's  direction,  upon  a  wagon 
drawn  by  four  horses.  The  engine  house  was  at  the  front, 
and  the  plaintiff  stood  inside  it  to  drive.  On  the  road  the 
house  shook  so  much  as  to  alarm  the  plaintiff,  and  he  got 
out  and  asked  Dorr  if  he  had  a  man  that  could  drive  the 
leader  team,  and  he,  plaintiff,  would  drive  the  wheel  team; 
that  he  was  afraid  of  the  building;  to  which  Dorr  replied 
that  the  building  was  perfectly  safe  and  could  not  fall,  and 
told  the  plaintiff  to  go  in  again.  He  went  in,  and  further 
on  the  house  came  to  pieces  and  the  plaintiff  was  seriously 
and  permanently  injured. 

This  suit  is  for  negligence,  on  the  theory  that  the  plaint- 
iff had  no  skill  to  enable  him  to  determine  whether  the 
building  was  safe,  and  that  Dorr  had,  or  ought  to  have  had 
such  skill,  did  know,  or  ought  to  have  known,  tHat  the  plaint- 
iff, was  in  danger  by  being  in  the  building  while  it  was  being 
hauled. 

The  plaintiff  was  not  in  the  service  of  the  defendant,  was 
not  bound  to  obey  orders  of  Dorr. 

No  relations  between  these  parties  imposed  any  duty  upon 
the  defendant  toward  the  plaintiff.  Had  Dorr,  knowing 
the  danger,  induced  the  plaintiff  ignorantly  to  expose  him- 
self to  it,  a  question  might  arise  in  a  controversy  between 
them  which  is  not  before  us. 

The  judgment  should  be  affirmed. 
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Esther  Fidelia  Wriglit  r.  George  J.  Case  et  al.        i  ^   ,^ 

1.  Appeals — L4e  from  Refusal  to  Appoint  Receiver^  After  Sale^  in 
Foreclosure  Suit, — An  appeal  wiU  lie  from  an  order  refusing  to  appoint 
a  receiver  of  the  rents  of  mortgaged  property,  after  a  sale  under  fore- 
closure and  the  approval  of  a  master^s  report  showing  a  deficiency. 
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• 
2.  MoBTOAOES — Provision  for  Appointment  of  Receiver  Should  be 
Enforced, — ^Where  the  terms  of  a  mortgage  expressly  give  the  mort- 
gagee the  right  to  have  a  receiver  appointed  to  collect  rents  after  a  sale 
is  had  and  a  deficiency  judicially  ascertained,  it  is  error  to  refuse  to 
appoint  a  receiver  when  the  conditions  stated  have  arisen.  The  con- 
tract of  the  parties  as  to  remedies  should  be  followed. 

Bill  to  Foreclose  Mortgage.— Appeal  from  the  Circuit  Court  of  Cook 
County;  the  Hon.  John  Barton  Patne«  Judge,  presiding.  Heard  in 
this  court  at  the  March  term,  1897.  Reversed  and  remanded  with  direc- 
tions.   Opinion  filed  March  15,  1897. 

Stillman  &  Maetyn,  attorneys  for  appellant. 

Cutting,  Castle  &  Williams,  attorneys  for  appellees, 
August  F.  Kreft,  Guardian,  et  al. 

Me.  Justice  Gaey  deliyeeed  the  opinion  of  the  Court, 

This  is  an  appeal  from  an  order  refusing  to  appoint  a 
receiver  of  the  rents  of  mortpfa^ed  property,  after  a  sale 
under  foreclosure,  the  proceeds  of  which  sale  were  insuffi- 
cient to  satisfy  the  decree.  The  mortgagors  sold  the  prpj>- 
erty,  before  the  foreclosure  suit  was  instituted,  to  one  who 
assumed  the  payment  of  the  mortgage,  but  died,  and  of 
Avhose  estate  there  is  shown  neither  executor  nor  adminis- 
trator. 

The  mortgagors  were  served  only  by  publication,  and 
thus  there  is  no  party  against  whom  a  decree  for  the  defi- 
ciency can  be  made;  but  the  master's  report  of  the  sale, 
showing  the  deficiency,  has  been  confirmed  by  the  court, 
so  that  the  fact  of  the  deficiency  is  judicially  established. 

The  mortgage  contains  ample  provisions  for  the  appoint- 
ment of  a  receiver,  either  before  a  decree  or  after  a  sale 
leaving  a  deficiency. 

We  have  been  referred  to  no  authoritv  holdin<j  under  an 
appellate  system  like  our  own,  that  an  order  refusing  to 
appoint  a  receiver  is  appealable.  The  general  rule  is  that 
appeals  lie  only  from  final  orders;  and  orders  granting, 
refusing  or  dissolving  injunctions;  and  orders  appointing  or 
discharging  receivers,  in  the  absence  of  statutory  provisions, 
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are  usually  not  appealable.  High  on  Inj.,  Ch.  33;  High  on 
Rec  Sec.  25  et  seq. 

But  in  Titus  v.  Mabee,  25  111.  257,  and  in  many  cases  fol- 
lowing it,  it  has  been  held  that  where  the  only  relief  sought 
was  an  injunction,  the  dissolution  of  the  injunction  would 
be  treated  as  a  final  order  and  appealable.  And  analogous 
cases  at  law — though  the  question  was  not  raised — are  Hecht 
V.  Feldman,  54  111.  App.  144,  and  Page  v.  Dillon,  61  111.  App. 
282,  where  this  court  entertained  appeals  from  judgments 
disposing  of  the  attachment  part  of  a  suit,  while  the  suit 
upon  the  merits  remained  pending  in  tl  e  lower  court.  In 
the  first  of  those  cases  the  Supreme  Court  also  did  as  we 
did,  except  that  it  reversed  our  judgment  upon  the  law  of 
the  point  at  issue — 153  111.  390.  In  this  the  Supreme  Court 
and  this  court  departed  from  the  general  rule.  2  Ency.  PI. 
&  Pr.  lis. 

Nowhere  the  suit  is  at  an  end.  The  application  for  a 
receiver  is  to  obtain  the  fruits,  as  is  an  application  for  a 
writ  of  assistance  which  has  often  been  the  subject  of  ap- 
peals.   Lambert  v.  Livingston,  131  111.  161. 

The  grounds  upon  which  a  receiver  was  denied  appear  to 
be  only  sentimental. 

Part  of  the  heirs  of  the  purchaser  from  the  mortgagors 
are  infants,  with  no  other  income  than  the  rents  of  this 
property;  it  is  alleged  that  the  sale  under  the  decree  was 
for  only  two-thirds  of  the  value  of  the  property,  and  that 
the  purchaser  is  a  trustee  for  the  mortgagee. 

Under  the  terms  of  the  mortgage  the  right  of  the  appel- 
lant, as  mortgagee,  to  the  rent  was  fixed  and  clear.  I'he 
contract  of  the  parties  is  to  be  followed  as  to  remedies. 
NichoUs  V.  Peninsular  Stove  Co.,  48  111.  App.  317. 

No  other  remedy  is  available  to  the  appellant,  as  to  the 
deficiency  than  a  receiver  of  the  rents.  If  the  property  is 
worth  more  than  it  sold  for,  it  may  be  redeemed;  and  if  the 
poverty  of  the  owners  of  the  equity  of  redemption  should 
prevent  them  from  redeeming,  that — paraphrasing  what  is 
said  in  Hecht  v.  Feldman,  153  111.  390,  as  to  the  ability  of 
the  debtor  to  give  a  forthcoming  bond — is  their  misfortune, 
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but  does  not  entitle  them  to  anv  treatment  different  from 
that  which  the  law  accords  alike  to  all  mortgagors  under 
like  contracts. 

The  order  is  reversed  and  the  cause  remanded,  with 
directions  to  grant  the  application  of  the  appellant  for  a 
receiver  of  the  rents,  to  be  applied  to  the  satisfaction  of  the 
deficiencv. 

Eeversed  and  remanded  with  directions. 
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Nicholas  Ooergen  ?•  Kaspar  G.  Schmidt. 

1.  Judgments  by  Confession—  When  Not  Interfered  With. — ^A  motion 
to  set  aflide  a  judgment  by  confession,  entered  in  term  time  in  open 
court,  is  an  appeal  to  the  equitable  powers  of  the  court,  and  unless  it 
is  made  to  appear  that  there  are  equitable  reasons  for  setting  aside  such 
judgment,  it  will  be  allowed  to  stand. 

2.  Landlord  and  Tevavt-- Assignment  of  Lease  Does  Not  Release 
Lessee  nor  Entitle  him  to  Notice  of  Defaxdt  by  Assignee. — The  assign- 
ment of  a  lease  by  a  tenant  with  the  written  assent  of  the  lessor,  does 
not  absolve  the  tenant  from  any  of  the  covenants  of  the  lease,  nor  does 
it  give  him  a  right  to  notice  of  default  on  the  part  of  the  assignee  in  the 
payment  of  rent. 

Motion,  to  vacate  judgment  by  confession.  Error  to  the  Superior 
Court  of  Cook  County;  the  Hon.  Farun  Q.  Ball,  Judge,  presiding. 
Heard  in  this  court  at  the  March  term,  1897,  Affirmed.  Opinion  filed 
March  15,  1897. 

Arnold  Tripp,  attorney  for  plaintiff  in  error. 
Winston  &  Meagher,  attorneys  for  defendant  in  error. 

Mr.  Justice  Waterman  delivered  the  opinion  of  the 
Court. 

This  is  a  writ  of  error  brought  to  reverse  the  action  of  the 
Superior  Court  in  entering  judgment  by  confession,  in  term 
time,  in  open  court,  against  the  plaintiff  in  error,  and  in 
refusing  to  set  the  same  aside  upon  his  motion. 
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A  motion  to  set  aside  a  judgment  by  confession  entered 
in  terra  time,  in  open  court,  is  an  appeal  to  the  equitable 
powers  of  the  court,  and  unless  it  \8  made  to  appear  that 
there  are  equitable  reasons  for  setting  aside  such  judgment, 
it  will  be  allowed  to  stand.  Mumford  v.  Tolman,  157  111. 
258;  Packer  v.  Eoberts,  140  111.  9;  Hansen  et  al.  v.  Schles. 
inger  et  al,  125  111.  230;  Colson  v.  Litcb,  110  111.  504;  Ilier 
et  al.  V.  Kaufman,  134  111.  215,  225. 

The  plaintiff  in  error  was  the  lessee  of  certain  premises, 
the  lease  containing  a  power  of  attorney  to  confess  judg- 
ment for  rent  due,  with  $20  attorney's  fees.  Plaintiff  in 
error  assigned  the  lease  by  the  following  instrument : 

"  For  value  received,  I  thereby  assign  all  my  right,  title 
and  interest  in  and  to  the  within  lease  unto  Adam  E.  Brand, 
heirs  and  assigns,  and  in  condition  of  the  consent  to  this 
assignment  by  the  lessor  I  guarantee  the  performance  by 
said  Adam  B.  Brand  of  all  the  covenants  on  the  part  of  the 
second  party  in  said  lease  mentioned. 

In  consideration  of  the  above  assignment  and  the  writ- 
ten consent  of  the  party  of  the  first  part  thereto,  I  hereby 
assume  and  agree  to  make  all  the  payments  and  perform  all 
the  covenants  of  the  within  lease  by,  said  party  of  the 
second  part  to  be  made  and  performed. 

Witness  my  hand  and  seal  this  15th  day  of  July,  1895. 

Nicholas  Gokrgen.    [Seal.]  " 

By  such  assignment  the  lessee  was  not  absolved  from  any 
of  the  covenants  of  the  lease,  nordid  he  acquire  a  right  to 
notice  of  default  on  the  part  of  Brand,  the  assignee,  in  the 
payment  of  rent.  Grommes  v.  St.  Paul  Trust  Co.  et  al., 
147  111.  634. 

No  equitable  reason  for  setting  aside  the  judgment  was 
shown. 

The  judgment  entered  was  within  the  power  of  attorney, 
and  was  only  for  the  rent  earned  and  due  upon  the  day  of 
the  entry  of  the  judgment.  Scott  v.  Mantonya,  60  111. 
App.  481;  Fortune  v.  Bartholomei,  62  111.  App.  290,  164 
111.  51. 

The  court  properly  entered  the  judgment,  and  rightly 
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refused  to  set  the  same  aside  or  to  admit  the  defendant 
below  to  plead  and  offer  a  defense  upon  merits  which  it 
was  not  made  to  appear  there  was  reason  to  think  existed. 
The  judgment  and  order  of  the  Superior  Court  is  affirmed. 

Mr.  Justiob  Gary. 

The  doctrine  of  the  line  of  cases  of  which  Frye  v.  Jones, 
78  111.  627,  approved  in  Campbell  v.  Goddard,  117  111.  251, 
is  an  example,  must  be  considered  abandoned,  though  not 
expressly  rejected,  by  the  cases  cited  by  Judge  Waterman. 


Wallace  C.  Clark  v.  A.  J.  Burke  et  al. 

1.  Appellate  Court  Practice— ^6«cnce  of  a  BiU  of  Eaxeptions. — 
When  there  is  no  bill  of  exceptions  in  the  record  the  court  can  not  review 
the  findings  of  the  court  below. 

• 

Toluntarj  Asslgrnmeiil — Elrror  to  the  County  Court  of  Cook  County; 
the  Hon.  Orrin  N.  Carter,  Judge,  presiding.  Heard  in  this  court  at 
the  March  term,  1897.    Affirmed.     Opinion  filed  March  15,  1897. 

Trumbull  &  Horner  and  Francis  M.  Lowe,  attorneys  for 
plaintiff  in  error. 

Henry  A.  Hickman,  atiorney  for  defendants  in  error. 

Mr.  Presiding  Justice  Shepard  delivered  the  opinion 
OF  the  Court. 

The  plaintiff  in  error  was  appointed  assignee  of  the  South- 
ern Hotel  Company,  a  corporation,  by  an  order  of  the  County 
Court,  made  July  24,  1894,  in  the  place  of  a  previous 
assignee  who  resigned  and  who  had  been  authorized  to  con- 
tinue the  business  of  said  corporation. 

The  order  appointing  plaintiff  in  error,  recited  among 
other  things,  as  follows : 

**And  Wallace  C.  Clark  having  appeared  in  open  court, 
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and  having  agreed  to  administer  the  said  estate  as  assignee, 
and  also  having  agreed  to  assume  and  pay  all  liabilities  in- 
curred by  the  said  Brodie  B.  Davis,  as  such  assignee,  and  to 
make  good  to  said  estate  my  loss  which  may  result  to  said 
estate  from  the  further,  operation  by  the  said  Wallace  C. 
Clark  of  the  business  of  said  insolvent,  and  having  further 
agreed  to  render  all  services  which  may  be  required  of  him 
as  such  assignee  without  fees,  and  the  said  Brodie  B.  Davis 
having  tendered  his  resignation  as  such  assignee,  and  the 
same  having  been  accepted  by  the  court,  it  is  therefore 
ordered  that  the  said  Wallace  C.  Clark  be  and  is  hereby 
appointed  assignee  of  the  said  Southern  Hotel  Company 
in  the  place  and  stead  of  said  Brodie  B.  Davis." 

On  October  15,  1S94,  plaintiff  in  error,  as  assignee,  was 
ordered  to  discontinue  and  close  up  the  business  of  the  cor- 
poration, and  on  December  11th,  following,  the  defendants 
in  error,  creditors  of  the  estate,  filed  their  petition  setting 
up  that  certain  moneys  and  assets  had  come  to  his  hands 
which  he  had  wasted,  etc.,  and  upon  a  hearing  upon  such 
^  petition  and  his  answer  thereto,  the  County  Court  made  an 

order  on  March  9, 1895,  finding  that  he  had  received  in  cash 
$759.17  from  accounts  that  accrued  before  the  date  of  his 
appointment;  that  there  came  into  his  possession  accounts 
secured  by  baggage  amounting  to  $282.54,  and  certain  pro- 
visions and  other  property,  specifying  the  same  and  their 
separate  value,  which,  together  with  said  cash  and  accounts, 
aggregated  $1,433.71.  The  order  also  found  that  certain 
additional  property  not  covered  by  a  mortgage  held  by  the 
wife  of  plaintiff  in  error,  came  to  his  hands  and  was  sold  by 
him  under  the  direction  of  the  court,  for  which  he  has  never 
reported  or  accounted. 

It  was  further  found  that  plaintiff  in  error  had  not  con- 
ducted his  trust  with  fidelity  and  "  has  neglected  and  in 
every  way  refused  to  look  after  the  interests  of  said  credit- 
ors;" that  he  conducted  the  business  for  the  benefit  of  his 
wife,  who  was  a  mortgage  creditor  of  the  estate,  "  and  at 
no  time  has  he  considered  the  interest  of  said  creditors;  that 
said  estate  has  been  wasted,  and  the  above  property  referred 
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to,  neglected  and  misused,'^  and  has  been  used  and  mixed 
with  the  mortgaged  property  and  wasted. 

By  the  same  order,  plaintiff  in  error  was  directed  to  pay 
the  claims  of  defendants  in  error,  Burke  et  al.,  who  were 
found  to  be  labor  claimants,  to  the  number  of  twenty-nine, 
aggregating  $1,079.72,  and  certain  other  claims,  which,  with 
the  above,  amounted  to  $1,437.04. 

This  writ  is  prosecuted  only  from  the  order  of  March  9,1895. 

It  is  contended  that  the  order  was  unjust  and  erroneous 
in  that  it  required  plaintiff  in  error  to  pay  iftore  than  the 
$759.17  cash  found  to  have  come  to  his  hands. 

While  it  would  have  been  more  regular  to  have  required 
the  plaintiff  in  error  to  file  an  account  and  report  of  his 
doings,  and  therefrom  to  have  adjudicated  specifically  upon 
the  sums  with  which  he  was  chargeable,  it  was  his  right  to 
have  submitted  such  an  account  and  report  in  answer  to  the 
petition  that  was  filed  against  him  by  the  said  defendants 
in  error.  Instead,  however,  of  doing  so,  he  contented  him- 
S3lf  with  filing  an  answer  that  amounted  to  but  little  more 
than  a  denial  of  the  fraudulent  conduct  with  which  the  peti- 
tion charged  him,  and  contained  nothing  specific  as  to  the 
funds  and  property  which  he  was  charged  with  having 
received  and  not  accounted  for  and  wasted. 

There  is  no  bill  of  exceptions  in  the  record,  and  we  are 
therefore  unable,  if  we  were  asked  to  do  so,  to  review  the 
correctness  of  the  findings  either  as  to  the  amounts  ordered 
to  be  paid  to  the  defendants  in  error,  or  as  to  whether  the 
plaintiff  in  error  had  wasted  the  estate. 

Under  the  record  before  us  the  plaintiff  in  error  is  in  no 
condition  to  complain  of  the  order  brought  up  by  this  writ. 

The  order  of  the  County  Court  is,  accordingly,  affirmed. 


James  H.  Walker  et  al.  v.  WlUiain  Wood  et  al. 

1.  PABTNERsmps— Limited  and  General— -The  court  holds  that  the 
statute  imder  which  limited  partnershii)s  may  be  formed,  has  not  been 
complied  with  in  this  case,  and  that  where  that  is  not  done  the  partner- 
ship is  general. 
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2.  Novation— JEssenftaZ  Requisites. — ^A  novation  can  not  exist  with- 
out a  previous  valid  obligation,  agreement  of  all  the  parties  to  a  new 
obligation,  the  extinguishment  of  the  old  and  the  validity  of  the  new 
obligation.    Hay  ward  v.  Burke,  151  111.  121. 

Assumpsit,  goods  sold  and  delivered,  etc.  Appeal  from  the  Superior 
Ck)urt  of  Cook  County;  the  Hon.  Philip  Stein,  Judge,  presiding.  Heard 
in  this  court  at  the  March  term,  1897.  Affirmed.  Opinion  filed  March 
15,  1897. 

William  R.  Odell,  attorney  for  appellants. 
Partridge  &  Partridge,  attorneys  for  appellees. 

Mr.  Justice  Gary  delivered  the  opinion  of  the  Court. 

What  this  case  is,  is  most  easily  shown  by  copying  from 
the  abstract  as  follows  : 

"  Plaintiff  gave  in  evidence  stipulation  of  facts  as  fol- 
lows : 

State  of    Illinois,  1  In  the  Superior  Court  of    Cook 

County  of  Cook.  /  ®®*  County. 

William  Wood  et  al., 

V. 

James  H.  Walker,  Wm.  B.  Howard 
and  Columbus  R.  Cummings,  as 
James  H.  Walker  &  Co. 

It  is  hereby  stipulated  and  agreed  by  and  between  the 
parties  to  the  above  entitled  cause,  by  their  respective  at- 
torneys, for  the  purpose  of  the  trial  of  said  cause  in  said 
court,  that  upon  the  trial  of  said  cause  the  following  facts 
are  admitted  and  agreed  by  the  respective  parties,  provided, 
however,  that  other  proofs  as  to  any  fact  or  matter  in- 
volved in  said  suit,  not  inconsistent  with  the  statements 
contained  in  this  stipulation,  maybe  introduced  by  either  of 
the  parties  upon  the  trial  of  said  cause. 

Said  defendants,  on  the  27th  day  of  December,  1892,  were 
engaged  in  the  dry  goods  business  under  the  firm  name  of 
James  H.  Walker  &  Co.,  and  said  firm  was  indebted  to 
plaintiffs  for  goods  sold  and  delivered  to  the  said  firm  in 
the  amount  of  one  thousand  two  hundred  thirty-nine  dollars 
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and  ninety -eight  cents  ($1,239.98).     Thig  amount  does  not 
include  amount  of  the  payment  of  June  17,  1893. 

On  or  about  said  December  27,  1S92,  the  corporation, 
which  had  previously  been  organized  under  the  laws  of  the 
State  of  Illinois,  under  the  name  of  James  H.  Walker  Com- 
pany, purchased  the  business  and  assets  of  said  firm,  and 
assumed  the  payment  of  the  outstanding  liabilities  of  said 
firm,  including  the  amount  of  the  plaintifl's'  claim  herein. 

Said  corporation  proceeded  to  carry  on  the  said  dry  goods 
business,  and  on  or  about  January  20,  1893,  caused  a  notice 
to  be  sent  to  the  plaintiffs,  which  was  received  by  the  plaint- 
iffs at  that  time,  and  which  was  to  the  effect  that  the  assets 
and  business  of  said  firm  had  been  acquired  by  said  corpora- 
tion and  that  said  corporation  had  assumed  the  outstanding 
liabilities  of  said  firm.  Among  these  liabilities  was  the 
present  claim  of  the  plaintiffs  herein. 

On  or  about  the  4th  of  August,  1893,  said  corporation 
became  insolvent,  and  the  Chicago  Title  and  Trust  Company 
was  appointed  receiver  of  the  assets  of  said  corporation  by 
the  Circuit  Court  of  Cook  County.  The  aniount  of  the 
plaintiffs'  claim  was  proved  as  a  claim  against  said  corpora- 
tion before  said  receiver,  on  the  ground  that  the  amount  of 
said  claim  has  been  assumed  by  said  corporation,  and  divi- 
dends to  the  aggregate  amount  of  eight  hundred  ninety-two 
seventy  nine  one  hundredths  dollars  ($892.79)  were  there- 
after paid  on  said  claim  by  said  receiver  to  the  plaintiffs. 

It  is  ao^reed  that  this  stipulation  is  for  the  purposes  of  the 
trial  of  the  above  entitled  cause  alone,  and  that  the  matters 
and  things  therein  contained  are  not  admitted  for  the  pur- 
pose of  any  other  trial  or  litigation  whatsoever. 

Dated  this  23d  day  of  October,  A.  D.  1896. 

Partridge  &  Partridge, 

Attorneys  for  Plaintiff. 
WiLLiTS,  Case  &  Odell, 

Attorneys  for  Defendants. 

And  thereupon  defendants  gave  in  evidence : 
Articles  of  partnership,  stating  that  James  H.  Walker, 
Columbus  R.  Cummings  and  William  B.  Howard,  all  of 
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Chicago,  for  the  purpose  of  forming  a  limited  partnership, 
etc.,  certify  that  name  is  to  be  James  H.  Walker  &  Co.,  the 
nature  of  the  business  to  be  carried  on  is  wholesale  dealers 
and  jobbers  of  dry  goods;  that  James  H.  Walker  is  general 
partner  and  Cummings  and  Howard  special  partners;  that 
Cummings  has  contributed  property  of  cash  value  of 
$616,550,  and  Howard  has  contributed  property  of  cash 
value  of  $493,450;  that  the  partnership  is  to  commence  Feb- 
ruary 1,  1892,  and  terminate  January  30, 1S95;  that  partner- 
ship shall  not  be  dissolved  by  death  of  partners,  etc. 

(Signed)        James  H.  Walker,  [Seal.] 

Columbus  R.  Cummings,     [Seal.] 
By  Otho  S.  Gaitiier, 

His  attorney  in  fact. 

William  B.  Howard. 

Acknowledged  as  follows : 

State  of  Illinois, ) 

County  of  Cook.  )  '  I,  Frank  E.  Hayner,  a  notary  pub- 
lic in  and  for  said  countv  in  the  State 
aforesaid,  do  hereby  certify  that  James  H.  Walker  and 
William  B.  Howard,  personally  known  to  me  to  be  the 
same  persons  whose  names  are  subscribed  to  the  foregoing 
instrument,  appeared  before  me  this  day  in  person  and 
acknowledged  that  thej^  signed,  sealed  and  delivered  the 
said  instrument  as  their  free  act  and  deed,  for  the  uses  and 
purposes  therein  set  forth,  and  that  Otho  S.  Gaither,  attor- 
ney in  fact  for  Columbus  R.  Cummings,  personally  known 
to  me  to  be  the  same  person  whose  name  as  such  attorney 
in  fact  is  subscribed  to  the  foregoing  instrument,  appeared 
before  me  this  day  in  person  and  then  and  there  acknowl- 
edged that  he  signed,  sealed  and  delivered  the  said  instru- 
ment as  such  attorney  in  fact  for  and  on  behalf  of  his  said 
principal,  as  his  free  and  voluntary  act,  for  the  uses  and 
purposes  therein  expressed. 

Given  under  my  hand  and  notarial  seal  this  first  (1st)  day 
of  February,  A.  D.  1892. 

Frank:  £.  Hatnbr, 
Notary  Public. 

Vofc.  LXXX  » 
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Affidavit  of  Walker  that   the  property  contributed   by 

Curamings  and  Howard  has  been  contributed  actually  and 

in  gQod  faith. 

State  of  Illinois,  ]  In    the    Circuit    Court  of    Cook 

County  of  Cook,  j  ^^*  County.     In  chancery. 

Juillard  etal. 

vs. 

James  H.  Walker  &  Company  et  al. 

Defendants. 

To  the  honorable  judges  of  said  court,  in  chancery  sitting: 
Your  petitioners,  William  Wood,  John  P.  Wood,  John 
McGill  and  Irwin  Shupp,  respectfully  represent  unto  the 
court  that  they  are  copartners  trading  together  under  the 
name  and  stj'le  of  William  Wood  &  Co.;  that  they  sold 
goods,  wares  and  merchandise  to  the  partnership  of  James 
H.  Walker  &  Co.,  in  the  month  of  December,  1892;  a  more 
particular  description  of  which  said  goods  and  of  the  dates  of 
said  sales  is  set  out  in  the  statements  of  the  accounts  hereto 
attached  as  part  of  the  proof  of  claim;  that  said  partnership  of 
James  H.  Walker  &  Co.  was,  on  the  31st  day  of  December, 
]892,  indebted  to  said  firm  trading  as  William  Wood  &  Co., 
on  account  of  said  goods,  wares  and  merchandise  sold  and 
delivered,  after  allowing  to  them  all  just  credits,  deductions 
and  set  oflfs,  in  the  sum  of  twelve  hundred  thirtv-nine  and 
98-100  (1,239.98)  dollars,  with  interest  thereon  at  the  rate  of 
five  (5)  per  cent  per  annum,  from  June  1,  1893,  until  the 
same  shall  be  paid;  and  that  said  defendant  in  the  above 
entitled  cause,  James  H.  Walker  Company,  a  corporation, 
etc.,  assumed  said  debts  of  said  partnership,  and  agreed  to 
pay  the  same  to  petitioners,  and  that  there  is  now  due  on 
account  of  said  demand  from  said  James  H.  Walker  Com- 
pany, a  corporation,  to  your  petitioners,  after  allowing  to 
said  defendant  all  just  credits,  deductions  and  set-oflFs,  the 
sum  of  twelve  hundred  thirty-nine  and  98-100  (1,239.98) 
dollars,  with  interest  thereon  from  June  1, 1893,  at  the  rate 
of  five  (5)  per  cent  per  annum  until  the  same  is  fully  paid. 
Your  petitioners  therefore  pray  that  their  said  claim 
herein  referred  to,  and  the  proof  of  which  is  hereto  attached, 
be  allowed  as  a  claim  against  the  said  James  H.  Walker 
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Company,  defendant,  and  that  the  receiver  of  said  defend- 
ant be  ordered  to  pay  the  same  in  due  course  of  adminis- 
tration of  the  estate  of  said  defendant,  and  for  such  other 
and  further  relief  as  to  the  court  may  seem  meet  and  to 

equity  may  appertain. 

William  Wood, 

John  P.  Wood, 

John  McGill, 

Irwin  Shupp. 

By  N.  A.  Partridge,  their  Solicitor. 

State  of  Illinois, )        In  the  Circuit  Court  of  Cook  County, 
County  of  Cook.    \  ^*  in  chancery  sitting. 

A.  D.  Juillard  et  al.  v.  James  H.  Walker  et  al. 

L.  A.  Carton  V.  James  H.  Walker  et  al. 

To  Chicago  Title  and  Trust  Company,  receiver,  and  to  Hon. 

Geo.  Bass,  master  in  chancery : 

State  of    Pennsylvania,  ] 

County  of  Philadelphia,  f     *     John  P.   Wood,   co-partner 

with  William  Wood,  John  Mc- 
Gill and  Irwin  Shupp,  trading  as  William  Wood  &  Co., 
being  duly  sworn,  says  that  the  demand  of  the  said  claim- 
ants, William  Wood  &  Co.,  in  the  above  entitled  cause,  is 
for  goods,  wares  and  merchandise  sold  and  delivered  by  the 
said  William  Wood  &  Co.  to  the  said  James  H.  Walker 
Company,  and  that  there  is  due  to  the  plaintiffs  from  the 
defendants,  after  allowing  to  them  all  just  credits,  deduc- 
tions and  set-offs,  twelve  hundred  and  thirty-nine  and  98- 
100  dollars.  Jurat.  Jno.  P.  Wood. 

William  Wood  &  Co., 

Manufacturers, 

OflBce :  Twenty-second  and  Spring  Garden  Streets. 

Philadelphia,  Nov.  7,  1893. 

Jas.  H.  Walker  Co.  Dr. 

Dec.    1,  '92.  To  Mdse.  2  per  cent.  60  d.,  3/1 . .      322.38 

3,    "  "  "    ..        57.88 

80,    «  "  "   ..   1,359.72 

1,739.98 
June  17,  By  cash 500.00 

1,239.98 
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State  of  Illinois, )  In  the  Circuit  Court  of  Cook 

County  of  Cook.   )  ^'  County. 

A.  D.  Juillard  et  al.  v.  James  H.  Walker  Co.  et  al. 

L.  A.  Carton  v.  James  II.  Walker  Co.  et  al. 

To  Chicago  Title  and  Trust  Company,  receiver,  and  to  Hon. 

Geo.  Bass,  master  in  chancery: 

Commonwealth  of  Pennsylvania,  ) 
City  and  County  of  Philadelphia,  j  John  P.  Wood,  co- 
partner with  William 
Wood,  John  McGill  and  Irwin  Shupp,  trading  together  as 
William  Wood  &  Co.,  being  duly  sworn,  says  that  the 
demand  of  the  said  William  Wood  &  Co.  against  the  above 
named  company,  a  copy  of  which  is  hereto  attached,  is  for 
goods,  wares  and  merchandise  sold  and  delivered  by  the 
said  William  Wood  &  Co.  to  the  said  James  H.  Walker 
Company,  and  that  there  is  due  to  the  said  William  Wood 
&  Co.  from  the  said  company,  after  allowing  to  it  all  pay- 
ments, deductions  and  set  offs,  the  sum  of  thirteen  hundred 
and  fifty-five  72-100  dollars.  Defendant  further  says  that 
the  said  claimants  are  residents  of  said  Philadelphia,  Pa. 
Jurat.  Jno.  P.  Wood. 

William  Wood  &  Co., 

Manufacturers, 

OflSce:  Twenty-second  and  Spring  Garden  Streets, 

Philadelphia,  Nov.  7,  1893. 
Jas.  H.  Walkek  Co.  Dr. 

Feb.    2,   '93.    To  Mdse.  2  per  cent  60  d.,  3/1 
June  22,   "  ''  10"      " 

u     22     ^  "  "  "      " 


July  24, 


229.74 
415.92 
259.83 
255.02 
401.93 


1,562.44 
Aug.  31.    By  Mdse 206.72 

1,355.72" 
On  this  the  court  held  that  Cummings  was  a  general 
partner  with  Walker  because  no  authority  from  Cummings 
to  Gaither  to  act  for  Cummings  was  shown;  and  also  held 
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that  the  old  firm  had  not  been  discharged  from  the  debt  by 
the  assumption  of  it  by  the  corporation,  and  the  subsequent 
acts  of  the  appellees,  in  both  which  holdings  we  concur. 

The  case  presents  important  questions,  but  we  sum  up 
our  opinion  by  saying  that  the  statute  under  which  limited 
partnerships  may  be  formed  was  not  complied  with,  and 
unless  that  is  done  the  partnership  is  general.  Manhattan 
Brass  Co.  v.  Allin,35  111.  A  pp.  336;  Adam  v.  Musson,  37111. 
App.  501;  and  that  the  evidence  is  not  enough  to  show  a 
novation  by  which  the  firm  was  discharged.  Hay  ward  v. 
Burke,  151  III.  121. 

The  judgment  is  affirmed. 


Chicago  &  Grand  Trunk  Ry.  Co.  v.  Frank  Spnrney. 

1.  WiTNESS—Par^y  in  His  Own  BehaJf— Credibility.— The  law  of 
this  State  permits  the  plaintiff  to  be  a  witness  in  his  own  behalf,  but  it 
allows  the  jury  to  take  the  fact  of  his  interest  in  the  event  of  the  suit 
into  consideration  for  the  purpose  of  affecting  his  credibilitj  as  a  wit. 
ness,  and  the  defendant  is  entitled  to  have  the  jury  so  instructed. 

2.  DikXAQES—ElementM  of  Humiliation  and  Orief, — Mere  humili- 
ation and  grief  resulting  from  the  contemplation  of  a  maimed  and  dis- 
figured body  are  not  elements  entering  into  an  ascertainment  of  the 
pecuniary  damage  sustained  as  the  result  of  negligence. 
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Trespass  on  the  Case,  for  personal  injuries.  Appeal  from  the  Supe- 
rior Court  of  CJook  County;  the  Hon.  Jonas  Hutchinson,  Judge,  presid- 
ing. Heard  In  this  court  at  the  March  term,  1897.  Reversed  and 
remanded.    Opinion  filed  March  15,  1897. 

PlaintiflTs  eighth  instruction : 

"  8.  It  is  not  necessary  for  the  plaintiff,  nor  will  the 
law  permit  him,  to  put  witnesses  upon  the  stand  for  the  pur- 
pose of  testifying  as  to  the  amount  of  damages  which  the 
jury  should  award  the  plaintiff  if,  under  the  instructions  of 
the  court,  they  find  a  verdict  in  his  favor.  This  is  a  ques- 
tion solely  for  the  jury  to  determine  from  the  nature  and 
character  of  the  injuries  received,  if  any,  and  the  extent  of 
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such  injuries,  and  whether  they  are  of  a  permanent  char- 
acter, and  this  the  jury  must  determine  according  to  their 
best  judgment  from  the  evidence  in  the  case,  and  give  him 
such  damages  as  will  reasonably  compensate  him  for  the 
injury  the  evidence  shows  he  has  sustained/' 

EuNNELLs  &  BuRRY,  attomcysfor  appellant.         ^ 

Case  &  Hooan,  attorneys  for  appellee;  Wm.  P.  Black,  of 
counsel. 

Mr.  Justice  Watermak  delivered  the  opinion  of  the 
Court. 

This  was  an  action  to  recover  for  personal  injuries  said 
to  have  been  caused  by  the  negligence  of  appellant. 

Appellee  was  employed  by  appellant  to  work  about  its 
grain  elevator;  his  business  seems  to  have  been  to  shovel 
grain  out  of  cars  into  a  "  tank.^"  from  whence  an  elevator 
took  the  grain  up. 

Upon  the  day  of  the  aocident,  appellee  upon  his  arrival  at 
the  elevator,  saw  that  the  elevating  machinery  was  not  in 
operation,  and  that  a  portion  of  a  rope  which  passed  over  a 
shaft  was,  while  not  detached  from  the  shaft,  so  unwound 
as  to  lie  on  the  floor.  Appellee  endeavored,  as  he  says,  to 
get  the  rope  in  shape,  and  in  so  doing  stepped  into  the  rope, 
and  the  machinery  starting  without  the  customary  signal, 
the  rope  was  wound  up  and  catching  him  around  the  leg, 
he  was  so  injured  that  the  amputation  of  his  leg  became 
necessary. 

The  first  amputation  below  the  knee  was  afterward 
followed  by  a  second  amputation  between  the  thigh  and 
knee. 

The  jury  returned  a  verdict  for  the  plaintiff  for  1^5,000. 
Upon  a  remittitur  of  $10,000,  judgment  for  $15,000  was 
entered. 

The  defendant  asked  the  court  to  give  to  the  jury  the 
following  as  an  instruction  : 

"  The  law  of  this  State  permits  the  plaintiff  to  be  a  wit- 
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ness  in  his  own  behalf,  but  it  allows  the  jury  to  take  the 
fact  of  his  interest  in  the  event  of  the  suit  into  considera- 
tion, for  the  purpose  of  aflfecting  his  credibility  as  a  wit- 
ness." 

This  the  court  refused  to  do;  it  did,  however,  at  the  in- 
stance of  the  plaintifif,  instruct  the  jury  as  follows : 

"  In  determining  upon  which  side  the  preponderance  of 
the  evidence  is,  the  jury  should  take  into  consideration  the 
opportunity  of  the  several  witnesses  for  seeing  or  ascertain- 
ing from  their  own  personal  knowledge  the  things  about 
which  they  testify;  their  conduct  and  demeanor  while  tes- 
tifying; their  interest  or  lack  of  interest,  if  any,  in  the  result 
of  the  case;  the  relation  or  connection,  if  any,  between  the 
witnesses  and  the  parties;  the  apparent  consistency,  fairness 
and  congruity  of  the  evidence;  the  probability  or  improba- 
bility of  the  truth  of  their  several  statements,  in  view  of  all 
the  other  evidence,  facts  and  circumstances  proved  on  the 
trial;  and  from  all  these  circumstances  determine  upon 
which  side  is  the  weight  or  preponderance  of  the  evidence." 

This,  it  is  urged,  was  the  equivalent  of  the  instruction 
upon  this  subject  asked  by  the  defendant. 

We  do  not  agree  with  counsel  for  appellee  as  to  this  mat- 
ter. 

The  instruction  given  by  the  court  was  merely  that  in 
determining  upon  which  side  the  preponderance  of  the  evi- 
dence lay,  the  jury  might  take  into  consideration,  among 
other  things,  the  "  interest  or  lack  of  interest,  if  any,  in  the 
result  of  the  case  "  of  the  several  witnesses,  and  the  relation 
or  connection,  if  any,  between  the  witness  and  the  parties. 
The  statute  admitting  interested  parties  to  testify,  in  terms 
declares  that  the  interest  of  a  witness  may  be  shown  for 
the  purpose  of  "affecting  the  credibility  of  such  A^itness," 
and  the  defendant  was  entitled  to  have  the  jury  so 
instructed.  West  Chicago  Street  R.  R.  Co.  v.  Estep,  162 
111.  130. 

The  phraseology  of  the  eighth  instruction  given  for  the 
plaintiff,  while  not  approved,  is,  in  view  of  other  instruc- 
tions given,  not  so  prejudicical  that  because  of  it  the  judg- 
ment of  the  court  below  should  be  reversed. 
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The  court  gave  the  following  instruction  : 

"  If  the  jury  find  from  the  evidence  that  the  plaintiff  has 
made  out  his  case  as  laid  in  his  declaration,  by  a  prepon- 
derance of  the  evidence,  then  the  jury  must  find  for  the 
plaintiff." 

The  plaintiff  evidently  intended,  in  the  first  count  of 
his  declaration,  to  charge  that  his  injury  was  the  result  of 
negligence  of  the  defendant  in  failing  to  provide  proper 
appliances  in  connection  with  the  elevating  machinery. 
There  was  evidence  showing  that  there  was  no  whistle  or 
warning  apparatus  giving  notice  when  the  machinery  was 
about  to  start,  but  there  was  no  evidence  that  the  injury 
resulted  from  such  cause. 

We  are,  however,  inclined  to  think  that,  after  verdict, 
the  first  couut,  omitting  certain  portions  as  surplusage, 
might  be  treated  as  a  charge  that  the  injury  was  occa- 
sioned by  negligently  setting  the  machinery  in  motion  when 
appellee  was  working  thereon.  We  are,  consequently^  not 
prepared  to  hold  that  it  was  error  to  give  this  instruction. 

Such  instruction  being  in  this  State  proper,  the  jury  may 
perhaps  be  presumed  to  be  capable  of  sifting  surplus  aver- 
ments from  a  count,  and  ascertaining  if  the  remaining  alle- 
gations have  been  proven.  A  motion  to  instruct  the  jury 
that  under  the  evidence  there  could  be  no  recovery  under 
the  first  count,  was  not  made. 

At  the  instance  of  the  plaintiff  the  jury  were  instructed 
that  in  determining  the  amount  of  damages  they  might  take 
into  consideration  "  any  future  bodily  and  mental  pain  or 
suffering,  or  future  inability  to  labor  or  transact  business,  if 
any,  that  the  jury  believe  from  the  evidence  the  plaintiff  will 
sustain  by  reason  of  injuries  received." 

Future  mental  pain,  that  is,  mere  humiliation  and  grief 
resulting  from  a  contemplation  of  a  maimed  and  disfigured 
body,  is  not  an  element  entering  into  an  ascertainment  of  the 
pecuniary  damage  one  has  sustained  as  the  result  of  negli- 
gence, i.  C.  R.  R.  Co.  V.  Cole,  165  111.  334;  Peoria  Bridge 
Ass'n  V.  Loomis,  20  111.  233;  C,  B.  &  Q.  R.  R.  Co.  v.  Hines, 
45  111.  App.  299. 
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As  the  case  must  be  tried  again,  with  a  new  presentation 
of  the  evidence,  we  refrain  from  further  comment  upon  the 
evidence. 

The  judgment  of  the  Superior  Court  is  reversed  and  the 
cause  remanded. 


Calumet  Stock  Farm  v.  Frank  Rockefeller. 

1.  BUAA  OP  Ekgeptio^^— Effect  of  Amendments.— Where  an  amend- 
ment of  a  bill  of  exceptions  takes  out  of  the  record  everything  of  which 
the  appellant  in  his  brief  complains,  the  judgment  wiU  be  affirmed. 

Assampslt,  on  a  promissory  note.  Appeal  from  the  Superior  Court  of 
Cook  County;  the  Hon.  Richard  W.  Cuppord,  Judge,  presiding. 
Heard  in  this  court  at  the  March  term,  1897.  Affirmed.  Opinion  filed 
March  15,  1897. 

Charles  Shaoklbford,  attorney  for  appellant. 

Eddy  &  Breckbnridoe,  attorneys  for  appellee. 

Mr.  Justice  Gary  delivered  the  opinion  of  the  Court. 

An  amendment  of  the  bill  of  exceptions  has  taken  out  of 
this  record  everything  shown  by  the  abstract  of  which  the 
brief  of  the  appellant  complains,  and  the  judgment  is  there- 
fore affirmed. 


Alonzo  H.  Hayes  and  Charles  F.  Uayes  v.  Ernest  Dale 

Owen  et  al. 

1.  Parties— 7Vt«fec«  in  Foreclosure  Proceedings. — An  omission  to 
make  the  trustee  a  party  in  a  proceeding  to  foreclose  a  trust  deed  is  fatal 
to  the  decree. 

Foreclosure,  of  trust  deed.  Error  to  the  Circuit  Court  of  Cook  County ; 
the  Hon.  Oliver  H.  Horton,  Judge,  presiding.  Heard  in  this  court  at 
the  March  term,  1897.  Reversed  in  part  and  affirmed  in  part.  Opmion 
filed  March  15,  1897. 
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Henry  L.  Wallace,  attorney  for  Alonzo  H.  Hayes,  plaint- 
iff in  error. 

Lackneb  &  BuTz,  attorneys  for  Charles  F.  Hayes,  plaintiff 
in  error. 

Ernest  Dale  Owen,  attorney  for  defendants  in  error. 

Mr.  Presiding  Justice  Siiepard  delivered  the  opinion 
OF  THE  Court. 

This  is  the  case  of  a  bill  with  numerous  amendments, 
filed  by  Alonzo  H.  Hayes  to  foreclose  a  certain  trust  deed 
in  the  nature  of  a  mortgage,  made  by  Charles  F.  Hayes  to 
Adolph  Loeb,  trustee,  to  secure  notes  of  said  Charles  F., 
amounting  originally  to  $12,06.6.66,  of  which  notes  it  was 
alleged  that  Alonzo  H.  owned  a  part. 

The  mortgaged  land  consisted  of  several  acres,  which  it 
was  stipulated  by  the  trust  deed  might  be  subdivided,  and 
provisions  were  made  for  releases  of  lots  in  the  subdivision 
upon  the  payment  of  proportionate  amounts  of  the  mort- 
gage indebtedness. 

Owen,  by  purchase  from  Camp,  the  immediate  grantee  of 
Alonzo  F.,  acquired  title  to  certain  of  the  lots,  subject  to  a 
specified  part  of  the  mortgage  indebtedness,  which  Camp  had 
assumed  and  agreed  to  pay  as  a  part  of  his  purchase  price; 
and  he,  Owen,  and  his  wife,  who  were  defendants  to  the 
bill,  filed  a  cross-bill  setting  up  certain  claimed  equities 
through  which  they  insisted  that  the  lots  so  purchased  by 
him  were  no  longer  liable  for  any  part  of  the  indebtedness, 
or  if  they  were,  then  that  other  lots  covered  by  the  trust 
deed,  and  still  remaining  in  Charles  F.,  should  be  first  sold. 

The  master  reported  that  Alonzo  H.  was  entitled  to  a  de- 
cree, in  part  at  least,  for  what  he  claimed,  and  that  Owen 
Avas  indebted  to  a  specified  extent,  and  that  the  material  al- 
legations of  the  bill,  amended  bill  and  supplemental  bill  of 
Alonzo  EI.  were  supported  by  the  proofs,  and  that  his  prayer 
should  be  granted. 

We  do  not  discover  that  the  master  made  and  reported 
any  findings  upon  the  cross-bill  of  the  Owens. 

We  infer,  although  they  do  not  appear,  that  exceptions  to 
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the  master's  report  were  filed  by  the  Owens.  At  all  events, 
it  is  recited  in  the  decree  that  a  motion  to  overrule  excep- 
tions filed  by  them  came  on  to  be  heard,  and  that  said  mo- 
tion was  denied,  and  thereupon  the  "bill"  of  Alonzo  H. 
was  dismissed  for  want  of  equity. 

The  record  is  so  confused  that  we  will  not  attempt  to  elu- 
cidate it;  there  being  a  single  point  made  that  is  fatal  to  any 
decree  of  foreclosure,  and  which  can  be  passed  upon  with- 
out much  reference  to  the  record. 

Adolph  Loeb,  the  trustee,  was  not  made  a  party  to  either 
the  original,  amended  or  supplemental  bills,  or  to  the  cross- 
bill. Such  omission  was  fatal.  Lambert  v.  Ilyers,  22  111. 
App.  6 1 6. 

A  few  days  before  the  final  decree  dismissing  Alonzo  H. 
out  of  court  was  entered,  a  decree  was  made  upon  the  cross- 
*  bill  of  the  defendants,  Owen,  declaratory  of  their  right  to 
have  the  lots  remaining  in  Charles  F.  sold  first,  and  ascer- 
taining which  lots  they  were,  etc.  That  decree  must  be 
reversed,  under  the  assignment  of  errors  by  Alonzo  F.,  for 
the  reason  that  in  the  absence  from  the  record  of  Loeb,  the 
trustee,  in  whom  the  legal  title  to  all  the  property  is  vested, 
an  adjudication  of  such  character  was  error. 

The  order,  therefore,  is  that  the  decree  of  August  12, 1896, 
dismissing  the  bill  of  Alonzo  H.  Haj^es  be  affirmed,  but  with- 
out prejudice  to  any  further  proceedings  he  may  be  advised 
to  take,  and  the  decree  of  August  8,  1896,  declaratory  of 
the  rights  of  the  defendants  in  error,  Owen,  under  their 
cross-bill  be  reversed,  and  each  party  pay  his  own  costs  in 
this  court.    Affirmed  in  part  and  reversed  in  part. 
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John  Ehdin  v.  Francis  T.  Murphy  et  al.  ^'^l^ 

1.  Mechanics'  Liens— Are  Purely  Statutory.— A  mechanic's  lien  is 
purely  statutory  and  can  be  maintained  and  enforced  only  upon  a 
compliance  with  the  conditicms  imposed  by  the  statute  creating  it. 

2.  Same — Stattment  of  Claim. — Where  the  claim  of  the  plaintiff  is 
not  for  the  gross  price  of  an  entire  job,  but  for  items  of  work  done,  the 
statement  of  claim,  under  section  4  of  the  mechanics'  lien  act  of  1874, 
must  show  the  date  of  the  items. 
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Mechanic*8  Lien  Proceedingrs.— Error  to  Circuit  Ck>urt  of  Cook 
County;  the  Hon.  Murray  F.  Tuley,  Judge,  presiding.  Heard  in  this 
court  at  the  March  term,  1897.     Afiirined.    Opinion  filed  March  15, 1897. 

John  E.  Anderson,  attorney  for  plaintiff  in  error. 

Williams,  Linden,  Dempsey  &  Gott,  attorneys  for  de- 
fendants in  error. 

Mr.  Justice  Gary  delivered  the  opinion  of  the  Court. 

We  will  determine  this  case  upon  what  we  understand 
to  be  the  law  applicable  to  the  claim  of  the  plaintiff  in 
error,  without  regard  to  any  objections  that  could  be  urged 
against  the  consideration  of  the  cause,  based  upon  either 
the  insufficiency  of  the  record,  or  former  appeal. 

The  plaintiff  in  error  sought  to  establish  a  mechanic's 
lien  upon  premises  which  had  been  the  property  of  one 
Annella  Rood. 

How  the  nearly  forty  defendants  in  error  have  become 
interested  in  the  cause  need  not  be  detailed. 

F.  D.  Rood  was  the  husband  of  Annella.  In  1892  this 
paper  was  made : 

"  Chicago,  III.,  Dec.  28. 

I  agree  to  lay  all  common  brick  in  the  building  to  be 
erected  by  F.  D.  Rood  at  Forty -sixth  street  and  Woodlawn 
avenue,  according  to  the  plans  of  F.  J.  Norton,  for  $5.50 
per  thousand,  kiln  counted,  the  walls  to  be  continuous  on 
the  two  sides  of  building.  If  air  courts  of  wood  are  built 
in  the  sides,  then  I  am  to  have  $6  per  thousand. 

I  will  lay  all  stone  foundations  for  $7  per  cord,  quarry 
measure,  and  also  set  all  cut  stone  in  front  at  fifteen  cents 
per  foot,  all  openings  to  be  counted  out.  If  pressed  brick  are 
laid  on  side  walls,  for  twenty  feet  more  or  less,  at  the  front, 
I  am  to  have  $18  per  M.  for  laying  the  same,  and  will  fur- 
nish the  color  for  the  laying. 

Payments  to  be  made  every  two  weeks  as  work  progresses. 
I  furthermore  agree  to  complete  the  mason  work  on  said 
building  within  thirty  working  days. 

John  Anderson  &  Ehdin. 

Accepted :    F.  D.  Rood." 
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Thereafter,  and  before  any  work  was  begun,  Anderson 
withdrew,  and  with  the  assent  of  the  Roods,  the  plaintiff  in 
error  went  on  to  perform  the  contract. 

The  verified  statement  filed  by  him  with  the  clerk  of  the 
Circuit  Court  in  attempted  compliance  with  Sec.  4  of  the 
act  of  1874,  as  amended  in  1S97,  was,  so  far  as  related  to 
material  and  labor,  as  follows : 
"  Annella  Rood  and  F.  D.  Rood,  to  John  Ehdin,  successor 

to  Anderson  &  Ehdin,  Dr. 

To  building  and  construction  brick  work,  setting  stone 
front,  sills,  etc.,  as  per  contract  dated  December  28,  1892, 
which  said  work  was  performed  from  said  December  2t>, 
1892,  up  and  to  the  2d  day  of  June,  1893,  upon  the  premises 
belonging  to  said  Annella  Rood  and  F.  D.  Rood,  at  Wood- 
lawn  avenue  and  Forty-sixth  street,  in  the  city  of  Chicago, 
more  particularly  de3crib3d  in  claimant's  affidavit  herein. 

$5,770.85 
Credits 4,108.56 


Balance  due $1,662.29." 

This  case  is  not,  like  Moore  v.  Parish,  163  111.  93,  one  in 
which  a  gross  price  is  fixed  for  doing  an  entire  job,  but  the 
plaintiff  in  error  could  recover  only  upon  proof  of  items,  and 
therefore  his  statement — to  comply  with  the  section  cited — 
must  show  those  items.     Campbell  v.  Jacobson,  145  111.  389. 

We  need  not  consider  any  other  feature  of  the  case.  The 
plaintiff  in  error  failed  in  a  condition  precedent  to  his  lien, 
and  the  decree  denying  him  a  lien  is  affirmed. 


Leo  LeBean^  a  Minor,  by  his  Next  Friend,  v.  The  Pitts- 
burg, C,  C.  &  St.  L.  Ry.  Co. 

1.  Railroads— iVbf  Required  to  Warn  People  off  of  Public  Streets.— 
It  is  not  the  doty  of  a  railroad  ootnpany  to  keep  or  warn  boys  off  of  a 
public  street  used  by  it. 

Trespass  on  the  Cnset  for  personal  injuries.  Appeal  from  the  Superior 
Court  of  Ckx>k  County;  the  Hon.  Wiluam  G.  Ewimo,  Judge,  presiding. 
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Heard  in  this  court  at  the  March  term,  1897.    Affirmed.    Opinion  filed 
March  29,  1897. 

Statement  of  the  Case. 

On  the  28th  day  of  October,  A.  D.  1893,  Leo  LeBeau, 
who  at  that  time  was  ten  years  and  five  months  old,  was, 
with  other  boys,  playing  upon  Rockwell  street,  one  of  the 
public  streets  of  the  city  of  Chicago,  where  the  same  is  inter- 
sected by  Lexington  street,  another  one  of  the  public  streets 
of  the  city  of  Chicago.  The  tracks  of  the  appellee  com- 
pany run  north  and  south  on  the  said  Rockwell  street.  Lex- 
ington street  crosses  the  same  at  right  angles,  and  runs  east 
and  west  across  Rockwell  street. 

The  representative  of  the  company  was  a  tower  man,  who 
at  that  time  was  stationed  in  the  tower,  which  was  on  Lex- 
ington street  between  two  tracks  of  the  appellee  on  Rock- 
well street.  Leo  had  been  at  that  point  several  times,  with 
the  knowledge  and  tacit  acquiescence  of  the  tower  man, 
and  had  conversed  with  the  tower  man,  and,  in  fact,  had 
talked  with  the  tower  man  on  that  day  just  before  he  was 
hurt.  Leo  saw  a  train  of  cars  going  north  on  Rockwell 
street,  and  as  it  crossed  Lexington  street  attempted  to  jump 
on  the  train,  and  in  doing  so  fell  under  the  wheel  of  one  of 
the  cars;  his  right  leg  was  badly  mutilated  so  that  it  became 
necessary  to  cut  the  same  oflf  close  to  the  body. 

The  evidence  showed  that  Leo,  with  other  boys  of  his  age, 
had  been  at  the  intersection  of  those  streets  a  number  of 
times  before,  had  played  about  the  tracks,  and  at  times 
either  attempted  to  or  had  jumped  upon  moving  trains. 
The  evidence  also  showed  that  the  tower  man,  with  knowl- 
edge of  their  psesence,  at  no  time  told  them  tolceepoflf  the 
trains,  did  not  warn  or  caution  them  in  anj^  manner  to  go 
away  from  that  vicinity,  no th withstanding  he  saw  them 
several  times  before  the  dav  of  the  accident. 

The  jury  being  instructed  so  to  do,  returned  a  verdict  for 
the  defendant,  upon  which  there  was  judgment. 

Case  &c  Hogan,  attorney  for  appellant;  Wm.  P.  Black, 
of  counsel. 
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This  court,  in  a  very  recent  decision,  has  correctly  held 
that  "  there  is  no  such  thing  as  the  ordinary  care  of  an  in- 
fant. An  infant  is  required  to  exercise  such  care  as  is  to  be 
expected  from  one  of  his  age,  intelligence  and  experience." 
Swift  &  Co.  V.  Rutkowski,  67  111.  App.  tiOD,  1  Chi.  L.  J. 
709 

Geo.  Willard,  attorney  for  appellee,  contended  that  it 
was  no  part  of  appellee's  duty  to  prevent  appellant  from 
jumping  on  its  cars  whilst  the  same  wore  being  propelled 
along  the  street.  Railroad  v.  McLaughlin,  47  111.  265;  Rail- 
road V.  Stumps,  55  111.  367;  Same  v.  Same,  69  111.  409;  Rail- 
road V.  Berg,  57  111.  App.  521;  Same  v.  Same,  162  111.  348. 

Mr.  Justice  Waterman  delivered  the  opinion  of  the 
Court. 

It  is  urged  that  appellee  was  negligent  in  not  warning 
the  plaintiff  to  keep  away  from  this  crossing. 

Such  warning,  unless  enforced  by  physical  force,  it  is  not 
likely  would  have  been  of  any  service,  nor  does  it  appear 
that  appellee  had  the  right  to  warn  or  keep  boys  away  from 
this  place.  Appellant  was  injured  upon  a  public  street  in 
which  he  had  a  right  to  be.  A  warning  to  boys  to  keep 
away  from  a  place  into  \%hich  they  know  they  have  a  right 
to  go,  is  not  usually  sufficient  to  induce  them  to  keep  away, 
especially  when  the  warning  is  by  one  not  clothed  with 
authoritv. 

No  case  has  been  cited  in  which  it  has  been  held  to  be  the 
duty  of  a  railroad  to  keep  or  warn  boys  off  a  public  street 
used  by  it. 

There  was  no  evidence  of  negligence  upon  the  part  of 
appellee,  and  hence  no  question  for  submission  to  a  jury. 
Grand  Trunk  Railroad  Co.  v.  Ives,  144  U.  S.  408-417; 
Werk  V.  Illinois  Steel  Co.,  154  111.  302-308. 

Doubtless,  a  moving  train  does  offer  a  temptation  to  small 
boys,  as  does  every  moving  vehicle;  so,  likewise,  the  windows 
of  an  untenanted  house  often  induce  the  throwing  of  stones 
tliereat;  while  a  farmer's  orchard  surrounded  by  a  rail  fence 
is  a  strong  temptation. 
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From  either  of  these  causes  may  arise  an  injury  to  a 
young  child,  for  which  the  owner  of  the  carriage,  house  or 
orchard  may  be  sued.  The  question  then  arises :  Wherein 
was  he  negligent?  Should  he  have  kept  watch  and  warned 
boys  not  to  hitch  or  jump  on  to  his  car.  Should  he  have 
covered  the  windows  of  his  house,  or  removed  the  apples 
from  his  orchard  ? 

It  is  apparent  also,  that  the  plaintiff  was  injured  as  a 
result  of  his  failing  to  exercise  such  care  as  is  to  be  expected 
from  one  of  his  age  and  intelligence. 

Jumping  from  the  ground  upon  a  moving  freight  train  is 
dangerous,  all  men  and  all  ordinarily  intelligent  boys  ten 
years  of  age  know  it  to  be  so.  C,  R.  I.  &  P.  Ry.  Co.  v. 
Einin^r,  114  111.  79. 

It  was  not  the  duty  of  appellee  to  warn  the  plaintiff  off 
the  street  wherein  he  was  injured.  C.  &  A.  R.  R.  Co.  v. 
McLaughlin,  47  111.  265;  C,  B.  &  Q.  R.  R.  Co.  v.  Stumps,  55 
111.  367;  Same  v.  Same,  69  111.  409;  C,  R.  I.  &  P.  R.  R.  Co. 
V.  Berg,  57  111.  App.  521. 

The  judffment  of  the  Superior  Court  is  affirmed. 

Judge  Shepard  did  not  participate  in  the  consideration  of, 
or  judgment  rendered  in,  this  cause. 


General  Gas  Company  et  al  t.  Ernest  B.  Stnart. 

1.  Injunctions — When  Error  to  Issve  Without  Notice, — When  no 
showing  by  a  statement  of  facts  is  made  by  biU  or  affidavits,  that  the 
rights  of  the  complainant  wlU  be  unduly  prejudiced,  an  injunction 
should  not  be  issued  without  notice. 

Bill  for  an  Injnnetioii. — Appeal  from  the  Circuit  Ck>urt  of  Cook 
County;  the  Hon.  Ouver  H.  Hobton,  Judge,  presiding.  Heard  in  this 
court  at  the  March  term,  1897.  Order  reversed.  Opinion  filed  March 
29,  1897. 

Stirlen  &  Kino,  attorneys  for  appellants;  W.  O.  John- 
son, of  counsel. 
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J.  D.  Springer,  attorney  for  appellee. 

Mr.  Justice  Waterman  delivbred  the  opinion  of  the 
Court. 

Appellee  filed  his  bill,  and  without  notice  obtained  an 
order  for  an  injunction  restraining  the  defendants  thereto 
as  prayed  in  the  "  said  bill." 

The  bill,  among  other  things,  prayed  that  the  General 
Gas  Company  be  restrained  from  using  new  or  other  cer- 
tificates of  stock  in  said  company  representing  225  shares^ 
theretofore  issued  to  Kate  Corning  and  Charles  S.  Corning, 
defendants,  and  that  the  said  Charles  C.  and  Kate  Corning^ 
be  enjoined  from  transferring  or  assigning  the  said  225- 
shares  of  stock,  or  any  part  thereof,  and  from  voting  any 
of  said  225  shares  at  any  meeting  of  the  stockholders  of  said 
Gas  company,  and  that  said  Charles  S.  Corning  be  enjoined 
from  transferring  to  any  person  any  right  to  the  use  of  cer- 
tain discoveries  and  inventions,  in  any  of  the  territory  of 
the  United  States.  The  discoveries  and  inventions  alluded 
to  were  for  making  an  illuminating  gas. 

The  affidavit  under  which,  without  notice,  the  onler  for 
an  injunction  was  made  is  as  follows : 

"  Ernest  B.  Stuart  *  *  *  on  oath  states  that  he  is 
the  complainant  in  the  above  entitled  cause;  that  the  rights 
of  the  complainant  will  be  unduly  prejudiced  if  the  injunc- 
tion in  this  cause  is  not  issued  immediately  or  without  notice 
to  the  defendant." 

This  is  insufficient.  No  showing,  by  a  statement  of  facts^ 
Avas  made  by  bill  or  affidavits  that  the  rights  of  the  com- 
plainant would  be  unduly  prejudiced  unless  an  injunction 
were  issued  without  notice. 

Unless  a  showing  be  made  by  a  statement  of  facts  from 
which  such  conclusion  can  be  drawn,  an  injunction  should 
not  be  issued  without  notice.  Becker  v.  Defenbaugh,  66  111- 
A  pp.  504. 

The  allegation  in  the  bill,  that  "  the  said  Charles  S.  Corn* 
ing  threatens  to  procure  the  assignment,  transfer  and  de- 
livery of  the  said  225  shares  of  stock,  received  by  him  from 
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j'^our  orator  as  aforesaid,  as  well  as  the  exclusive  right  to 
use  said  discoveries  and  inventions  in  all  the  territory  of  the 
Dnited  States,  lyiiig  west  of  the  Mississippi  River,  to  Sibona 
fide  purchaser  for  value,  without  notice  of  your  orator's 
said  rights,  equities  and  interests  therein,  and  unless  re- 
strained by  the  process  of  this  court  will  do  so,"  is  a  mere 
statement  of  a  conclusion.  What  Corning  said  which  com- 
plainant construes  to  be  such  threat,  does  not  appear.  Nor 
could  the  complainant  know  what  Corning  would  do  in  the 
future;  he  had  at  most,  as  to  this,  only  an  opinion.  As  to 
such  statement,  see  Earle  v.  Earle,  60  111.  App.  360. 

No  suificient  reason  appears  for  restraining  the  Comings 
from  voting  upon  the  stock  held  by  them. 

Charles  S.  Corning  had  furnished  a  large  sum  of  money, 
part  of  the  consideration  for  his  so  doing  being  the  issue  of 
this  stock.  Appellee  asks  for  an  accounting,  offers  to  pay 
what  shall  be  found  due  to  said  Corning.  Why,  then,  under 
the  allegations  of  this  bill,  should  Corning  be  restrained 
from  voting  upon  stock  which  be  properly  holds  % 

The  order  of  the  Circuit  Court,  that  a  writ  of  injunction 
issue  as  prayed  in  the  bill,  is  reversed.    Order  reversed. 
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97      586 
-  1.    Duress— JBeco wry  of  Money  Paid  TJnder. — Where,  by  reason  of 

ibhe  peculiar  facts,  a  reasonably  prudent  man  finds  that  in  order  to  pre- 
serve his  property  or  protect  his  business  interests  it  is  necessary  to  make 
payment  of  money,  which  in  fact  he  does  not  owe,  and  which  in  equity 
and  good  conscience  the  receiver  ought  not  to  retain,  he  may  recover  it 
back;  and  so,  also,  when  such  a  payment  is  made  in  ignorance  of  mate- 
rial facts  which,  if  known,  would  have  led  him  to  refrain  from  making 
the  payment. 

Assnmpslt,  for  the  recovery  of  money  paid  under  duress.  Appeal 
from  the  Circuit  Court  of  Cook  County;  the  Hon.  Richard  S.  Tuthill, 
Judge,  presiding.  Heard  in  this  court  at  the  I^Iarch  term,  1897.  Af- 
firmed.    Opinion  filed,  March  29,  1897. 
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Statement  of  thb  Case. 

This  is  an  appeal  from  a  judgment  for  $661.45,  recov- 
ered by  the  appellee,  Sperbeck,  the  case  being  submitted  to 
the  court  without  a  jury,  in  an  action  to  recover  back  money 
paid  by  him  to  the  city  of  Chicago  under  an  ordinance  pro- 
viding for  the  payment  of  an  annual  fee  of  $100  for  a  license 
to  be  taken  out  by  persons  desiring  to  keep  intelligence  offi- 
ces in  that  city.  This  ordinance  was  declared  to  be  invalid 
in  Keim  v.  City  of  Chicago,  46  App.  Co.  445.  This  suit  was 
to  recover  the  sums  of  money  paid  for  license  fees  by  the 
plaintiff  for  keeping  an  intelligence  office  during  the  years 
1688,  1889,  1890,  1891  and  1892,  respectively. 

At  the  trial  the  plaintiff,  Sperbeck,  testified  in  his  own 
bshalf  that  the  license  fee  in  1892  was  not  paid  by  him  until 
after  he  had  been  told  that  if  he  did  not  pay  it  he  would  be 
arrested.  That  in  1891  the  circumstances  were  much  the 
same  as  those  of  1892.  As  to  the  payment  made  in  1890,  his 
memory  was  not  certain,  but  he  attempted  to  state  that  it 
was  generally  understood  that  they  would  be  arrested  if 
they  did  not  get  a  license.  As  to  the  payments  for  the  other 
two  years,  the  plaintiff  testified  that  he  paid  the  license  fees 
in  question  to  save  himself  from  being  arrested,  on  the  ground 
that  it  was  generally  understood  that  he  would  be  arrested 
if  he  did  not  pay  the  license. 

Upon  cross-examination  the  plaintiff  admitted  that  he  paid 
eich  license  fee  in  question  to  the  city  collector  at  the  city 
hall;  that  he  never  was  taken  there  under  arrest,  or  anything 
of  the  sort;  that  he  believed  the  ordinance  to  be  valid,  and 
that  he  paid  the  license  fee  for  the  reason  that  he  believed 
that  he  would  suffer  the  legal  penalty  of  the  same,  provided 
the  fee  was  not  paid.  He  further  stated  that  the  paper 
which  was  served  upon  him  by  the  officer  was  a  summons; 
that  he  was  told  so  by  the  officer.  It  is  not  claimed  that 
appellee  was  ever  brought  before  a  magistrate. 

It  is  not  claimed  by  appellee  that  he  ever  made  any  pro- 
test against  the  payment  of  these  license  fees. 

The  ordinance  provided  that  no  person  shall  keep  an 
intelligence  office  in  the  city  of  Chicago  without  a  license, 
"  under  the  penalty  of  fifty  dollars  for  each  offense." 
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William  Q.  Beale,  corporation  counsel;  Frank  Hamlin, 
assistant  corporation  counsel,  attorneys  for  appellant. 

A.  BiNswANQER  and  Frederick  A.  Willoughby,  attor- 
neys for  appellee. 

Mr.  Justice  Waterman  delivered  the  opinion  of  the 
Court. 

In  County  of  La  Salle  v.  Simmons,  5  Gil.  pp.  515,  516,  it 
was  proved  by  the  plaintiff  that,  in  the  year  1837,  the  county 
commissioners  of  La  Salle  county  gave  notice  that  they 
would  gi*ant  a  license  for  a  ferry  across  the  Illinois  river,  at 
the  town  of  Ottawa,  to  the  person  that  would  denote  the 
largest  sum  of  money  to  the  county;  that  up  to  that  time  the 
plaintiff  had  kept  the  ferry,  and  was  an  applicant  for  a 
license  to  continue  the  same;  that  on  the  day  the  Ucense  was 
granted,  several  offers  were  made  for  the  franchise,  when 
the  plaintiff  finally  bid  the  sum  of  $500.  The  plaintiff  then 
produced  in  evidence  a  book,  which  the  county  clerk  swore 
was  a  book  belonging  to  his  office,  in  which  the  accounts  of 
the  treasurer  were  kept,  and  in  which  book  the  treasurer 
was  charged,  under  date  of  July,  1837,  with  the  receipt  of 
$500  from  William  Simmons  as  a  donation  to  the  county. 
As  to  the  state  of  facts  the  Supreme  Court  said  : 

"  What  was  the  condition  of  the  plaiotiiT,  and  vfrhat  effect 
did  this  unauthorized  arrangement  of  the  commissioners 
have  upon  him  ?  lie  had  been  keeping  the  ferry,  and  was 
anxious  to  secure  a  continuance  of  the  privilege;  but  instead 
of  being  permitted  to  have  it  by  complying  with  the  requi- 
sitions of  the  statute,  and  submitting  to  pay  the  highest  tax 
which  could  be  assessed  on  the  franchise,  he  was  compelled 
by  the  force  of  circumstances,  over  which  he  had  no  con- 
trol, to  advance  a  large  sum  of  money  in  order  to  obtain  the 
license.  The  illegal  conduct  of  the  commissioners  put  the 
plaintiff  in  their  power,  and  taking  advantage  of  his  pecu- 
liar situation,  they  obtained  money  from  him  to  which  the 
county  had  not  the  shadow  of  right.  The  money  was 
unlawfully  and  wrongfully  obtained,  and  could  not,  in  equity 
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and  good  conscience,  be  retained  by  the  county.  The  fact 
that  the  commissioners  chose  to  call  it  a  donation,  does  not 
change  the  real  character  of  the  transaction.  It  was  merely 
a  device  to  obtain  money  which  the  county  had  not  the 
slightest  right  to  demand.  The  money  was  exacted  from 
the  plaintiff  under  circumstance  that  strip  the  transaction  of 
all  the  features  of  a  voluntary  payment.  It  was  in  law  and 
fact  a  compulsory  payment,  as  much  so  as  the  payment  of 
usurious  interest,  which  the  lender  exacts  from  the  borrower, 
or  the  payment  of  illegal  charges,  which  an  officer  demands 
as  the  condition  of  the  performance  of  official  services." 

A  judgment  in  this  case,  for  the  plaintiff,  for  the  amount 
so  paid  by  him,  together  with  interest  thereon,  was  sus- 
tained. 

To  the  same  effect  is  the  case  of  Harvey  and  Boyd  v.  The 
President  et  al.,  of  the  Town  of  Olney,  42  111.  336.  In  this 
case  the  money  was  paid  under  protest,  whereas,  in  County 
of  La  Salle  v.  Simmons,  it  was  paid  without  protest. 

In  C.  &  A.  K.  E.  Co.  v.  C.  V.  &  W.  Coal  Co.,  79  111.  121, 
a  recovery  of  excessive  charges  for  carrying  coal  was 
approved,  the  court  saying :  "  It  can  hardly  be  said  these 
enhanced  charges  were  voluntarily  paid  by  appellees.  It 
was  a  case  of  *  life  or  death '  with  them,  as  they  had  no  other 
means  of  conveying  their  coals  to  the  markets  offered  by  the 
Illinois  Central,  and  were  bound  to  accede  to  any  terms 
appellants  might  impose.  They  were  under  a  sort  of  moral 
duress,  by  submitting  to  which  appellants  have  received 
money  from  them,  which,  in  equity  and  good  conscience,  they 
ought  not  to  retain."  Ripley  v.  Gelston,  9  Johns.  2()1;  Tay- 
lor V.  Taylor,  20  111.  650;  Watson  v.  Woolverton,  41  lb.  241. 

In  Bradford  v.  Chicago,  25  111.411,  the  recovery  of  money 
paid,  had  in  satisfaction  of  a  void  special  assessment,  was  sus- 
tained, the  court  saying :  *'  When,  therefore,  a  party,  not  liar 
ble  to  taxation,  is  called  on  peremptorily  to  pay  upon  such 
a  warrant,  and  he  can  save  himself  and  property  in  no  other 
way  than  by  paying  the  illegal  demand,  he  may  give  notice 
that  he  so  pays  it  by  duress,  and  not  voluntarily;  and,  by 
showing  that  he  is  not  liable,  recover  it  back  as  money  had 
and  received. 
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In  Prickett  v.  Madison  County,  14  111.  App.  454,  the  court, 
reviewing  the  authorities,  said:  "The  principle  to  be 
deduced  from  these  cases  and  the  authorities  cited  in  them 
seems  to  be  that  where,  by  reason  of  the  peculiar  facts,  a  rea- 
sonably prudent  man  finds  that  in  order  to  preserve  his  prop- 
erty or  protect  his  business  interests,  it  is  necessary  to  make 
payment  of  money,  which  indeed  he  does  not  owe,  and  which 
in  equity  and  good  conscience  the  receiver  ought  not  to 
retain,  he  may  recover  it,  and  so  also  when  such  a  payment 
is  made  in  ignorance  of  material  facts  which,  if  known,  would 
have  led  him  to  refrain  from  making  the  paj'^ment." 

We  do  not  regard  the  fact  that  appellee  paid  without  pro- 
test as  material.     Meek  v.  McClure,  49  Cal.  623. 

The  judgment  of  the  Circuit  Court  is  affirmed. 

Mr.  Justice  Shepard. 

This  case  seems  to  be,  in  principle,  exactly  like  that  of 
Holder  v.  City  of  Galena,  19  111.  App.  409,  the  reasoning  of 
which  commends  itself  to  me,  and  I  am  only  restrained  from 
dissenting  here  in  the  hope  that  the  Supreme  Court  may  be 
afforded  an  opportunity  to  pass  upon  the  question. 


Simon  Eruse,  who  sues  as  well  for  the  County  of  Cook 

and  State  of  Illinois  as  for  himself^  y. 

Francis  J.  Kennett  et  al. 

1.  Penal  Statutes— i4re  Strictly  Construed.— -Venal  statutes  are 
strictly  coiistrued,  and  where  a  suit  is  brought  under  such  a  statute  the 
plaintiff,  to  maintain  his  action,  must  make  a  case  clearly  within  the  pro- 
visions of  the  statute  he  invokes. 

2.  Savle— Application  of  Section  132  of  the  Criminal  Code, — Section 
132  of  the  Criminal  Code,  relating  to  gambling  and  the  recovery  of  money 
lost  at,  does  not  cover  the  offenses  mentioned  in  section  ISO  of  said 
Code.  A  specific  penalty  is  provided  for  the  misdemeanors  mentioned 
in  the  latter  section. 

Qui  tarn  Action. — Error  to  the  Circuit  Court  of  Cook  County;  the 
Hon.  Frank  Baker,  Judge,  presiding.  Heard  in  this  court  at  the 
March  term,  1897.    Affirmed.    Opinion  filed  March  29,  1397. 
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Statement  of  the  Case. 

This  was  a  qui  tarn  action  brought  by  the  plaintiff  in 
error,  who  sued  as  well  for  the  county  of  Cook  as  for  him- 
self,  against  defendants  in  error,  doing  business  as  Kennett, 
Hopkins  &,Co.,»to  recover  three  times  the  amount  of 
money  alleged  to  have  been  lost  in  gambling.  The  declara- 
tion consists  of  three  special  counts,  and  is  in  substance  as 
follows: 

" For  that,  whereas,  the  defendants  heretofore,  to  wit: 
on  the  7th  day  of  September,  A.  D.  1893,  at  the  city  of 
Chicago,  county  of  Cook  and  State  of  Illinois,  were  engaged, 
under  the  firm  name  of  Kennett,  Hopkins  &  Co.,  in  the  busi- 
ness of  gambling  in  grain  and  in  wagering  and  betting  on 
the  market  price  of  grain  at  a  future  time;  and,  whereas,  the 
said  defendants  made  an  agreement  with  one  J.  Q.  Savage 
that  they,  the  said  defendants,  would,  from  time  to  time,  as 
the  brokers  of  said  J.  Q.  Savage,  but  in  their  own,  the  de- 
fendants' name,  enter  into  contracts  with  divers  persons  for 
the  purchase  and  sale  of  grain  for  future  delivery,  and  that 
there  should  be  no  delivery  of  the  grain  so  purchased  or 
sold,  and  that  it  was  then  and  there  further  agreed  and  under- 
stood by  and  between  said  defendants  and  the  said  J.  Q. 
Savage,  that  the  said  J.  Q.  Savage  should  not  be  called  upon 
or  required  to  receive,  deliver  or  pay  for  any  of  the  grain 
that  might  be  so  purchased  or  sold  by  the  said  defendants 
for  the  account  of  the  said  J.  Q.  Savage;  that  all  of  the 
contracts  that  might  be  made  by  the  said  defendants  for 
the  purchase  or  sale  of  grain  as  aforesaid,  should  be  settled 
before  the  time  for  delivery  arrived,  by  the  payment  or  re- 
ceipt of  the  difference  between  the  price  at  which  the  grain 
was  or  might  be  bought  or  sold  and  the  market  price  of  like 
grain  for  like  delivery  at  the  time  of  settlement,  and  that 
all  such  transactions  and  deals  in  grain  should  be  settled 
upon  differences  as  indicated  and  determined  by  the 
fluctuation  of  the  market;  and  that  plaintiff  says  that  it 
was  then  and  there  further  agreed  and  understood  by  and 
between  the  said  defendants  and  the  said  J.  Q.  Savage  that 
the  defendants  should,  from  time  to  time,  as  the  brokers  of 
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said  J.  Q.  Savage,  but  in  their,  the  defendants'  own  name, 
make  contracts  to  have  and  to  give  to  themselves  the  option 
to  sell  and  buy  grain  at  a  future  time. 

And  that  in  pursuance  of  the  aforesaid  arrangement, 
agreement  and  understanding,  and  as  the  brokers  of  the. 
said  J.  Q.  Savage,  the  said  defendants,  not  regarding  the 
statute  in  such  case  made  and  provided,  did  heretofore',  to 
wit,  on  the  7th  day  of  Saptembar,  A.  D,  181)3,  at  Chicago, 
aforesaid,  enter  into  contracts  for  the  purchase  and  sale  of 
a  large  amount  of  grain,  to  wit,  one  million  bushels  of 
wheat  and  fifty  thousand  bushels  of  corn  for  delivery  at  a 
future  time,  and  that  before  the  maturity  of  anv  of  said 
contracts,  all  of  said  deals  and  transactions  in  grain  were 
closed  and  settled  by  the  payment  or  receipt  of  differences 
and  that  no  grain  was  delivered  on  said  contract. 

And  that  in  pursuance  of  the  aforesaid  agreement  and 
understanding,  and  of  brokers  of  the  said  J.  Q.  Savage,  the 
said  defendants  not  regarding  the  statute  in  such  case  made 
and  provided,  did  heretofore,  to  wit,  on  the  7th  day  of  Sep- 
tember, 1893,  at  Chicago  aforesaid,  enter  into  contracts  in 
their  own  name,  to  have  and  to  give  to  themselves  the  option 
to  sell  and  buy  at  a  future  time  a  large  quantity  of  grain, 
to  wit,  100,000  bushels  of  wheat,  and  100,000  bushels  of 
corn. 

And  that  for  the  purpose  of  reimbursing  and  indemnify- 
ing the  said  defendants  against  losses,  which  they  had  or 
might  sustain  by  reason  of  the  deals  and  transactions  afore- 
said, the  said  J.  Q.  Savage  as  J.  Q.  Savage,  A.  N.  Knapp, 
Iligbee  &  Savage,  Mcintosh  &  Savage.  N.  L.  Stewart,  and 
Savage  &  Forsy the,  did  heretofore,  to  wit,  on  the  7th  day 
of  September,  A.  D.  1893,  at  Chicago,  aforesaid,  pay  to  the 
said  defendants  a  large  sum  of  money,  to  wit,  the  sum  of 
$6,000,  being  money  then  and  there  lost  and  paid  by  the 
said  J.  Q.  Savage  to  the  said  defendants  at  one  and  the  same 
time  exceeding  the  amount  of  $10,  and  by  the  said  defend- 
ants then  and  there  won  of  and  from  the  said  J.  Q.  Savage, 
by  wagering  and  betting  on  an  unknown  and  contingent 
event,  to  wit,  on  the  market  price  of  grain  at  a  future  time, 
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contrary  to  the  form  of  the  statute  in  such  case  made  and 
provided,  and  the  plaintiff  says  that  the  said  J.  Q.  Savage 
did  not  within  six  months  from  the  time  he  lost  and  paid  said 
several  sums  of  money  as  aforesaid,  bring  suit  to  recover  the 
same  or  any  part  thereof,  whereby,  and  by  force  of  the  stat- 
ute, to  Avit,  section  132  of  chapter  38  of  the  Revised 
Statutes  of  the  State  of  Illinois,  an  action  had  accrued  to 
the  said  plaintiff  to  have  and  recover  of  and  from  the  said 
defendants  as  well  for  the  said  count}'  of  Cook,  as  for  him- 
self,  the  sum  of  $18,000,  being  treble  the  amount  in  value 
of  the  said  several  sums  of  money  lost  and  paid  by  the  said 
J.  Q.  Savage  to  the  said  defendants  as  aforesaid." 

The  defendants  in  error  filed  a  general  and  special  demur- 
rer, to  each  count  of  said  declaration,  the  court  below  sus- 
tained said  demurrer,  and  the  plaintiff  electing  to  abide 
by  said  declaration,  judgment  was  rendered  against  the 
plaintiff  for  costs,  from  which  judgment  this  writ  of  error  is 
prosecuted. 

Foster  <fe  Kruse,  attorneys  for  plaintiff  in  error. 

Walter  S.  Hull,  attorney  for  defendants  in  error. 

Mr.  Justice  Waterman  delivered  the  opinion  of  the 
Court. 

Section  130  of  the  Criminal  Code  of  this  State  is  as  fol- 
lows : 

"  Whoever  contracts  to  have  or  give  to  himself  or  an- 
other the  option  to  sell  or  buy  at  a  future  time,  any  grain, 
or  other  commodity,  stock  of  any  railroad  or  other  com- 
pany, or  gold,  or  forestalls  the  market  by  spreading  false 
rumors  to  influence  the  price  of  commodities  therein,  or 
corners  the  market,  or  attempts  to  do  so  in  relation  to  any 
of  such  commodities,  shall  be  fined  not  less  than  $10  or 
more  than  $1,00.),  or  confined  in  the  county  jail  not  exceed- 
ing one  year,  or  both;  and  all  contracts  made  in  violation 
of  this  section  shall  be  considered  gambling  contracts,  and 
shall  be  void." 

Section  132  of  the  Criminal  Code  is  in  part  as  follows : 
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"Any  person  who  shall,  at  any  time  or  sitting,  by  playing 
at  cards,  dice  or  any  other  game  or  games,  or  by  betting  on 
the  side  or  hands  of  such  as  do  game,  or  by  any  wager  or 
bet  upon  any  race,  fight,  pastima,  sport,  lot,  chanca,  casualty, 
election  of  unknown  or  contingent  event  whatever,  lose  to 
any  person,  so  playing  or  betting,  any  sum  of  money,  or 
other  valuable  thing,  amounting  in  the  whole  to  the  sum  of 
$10,  and  shall  pay  or  deliver  the  same  or  any  part  thereof, 
the  person  so  losing  and  paying  or  delivering  the  same,  shall 
be  at  liberty  to  sue  for  and  recover  the  money,  goods  or 
other  valuable  thing,  so  lost  and  paid  or  delivered,  or  any 
part  thereof,  or  the  full  value  of  the  same,  by  action  of  debt, 
replevin,  assumpsit  or  trover,  or  proceeding  in  chancer^^ 
from  the  winner  thereof,  with  costs,  in  smy  court  of  compe- 
tent jurisdiction.  *  *  *  In  case  the  person  who  shall 
lose  such  money  or  other  thinsr,  as  aforesaid,  shall  not,  within 
six  months,  really  and  honaJlde.VLnd  without  covin  or  collu- 
sion, sue,  and  with  effect  prosecute,  for  such  money  or  other 
thing  by  him  lost  and  paid  or  delivered  as  aforesaid,  it 
shall  be  lawful  for  any  person  to  sue  for,  arid  recover  treble 
the  value  of  the  money,  goods,  chattels  and  other  things, 
with  costs  of  suit,  by  special  action  on  the  case,  against  such 
winner  aforesaid;  one  half  to  use  of  the  county,  and  the  other 
to  the  person  suing." 

The  provisions  of  section  132  do  not  cover  the  offenses 
mentioned  in  section  130.  A  specific  penalty  is  provided 
for  the  misdemeanors  mentioned  in  section  130. 

A.  penal  statute  can  not  be  extended  by  construction. 
Edwards  v.  Hill,  11  III.  22;  Chicago  &  N.  W.  Ky.  Co.  v. 
Stanbro,  87  III.  195-197. 

Penal  statutes  are  strictlv  construed,  and  where  suit  is 
brought  thereunder,  the  plaintiff,  to  maintain  his  action, 
must  make  a  case  clearly  within  the  provisions  of  the  stat- 
ute he  invokes.  Edwards  v.  Hill,  11  III.  22. 
*  Section  132  deals  with  games,  amusements,  things  re- 
garded as  sport,  which  are  innocent  if  nothing  be  wagered 
thereon,  which  are  unconnected  with  business,  and  out  of 
which  no  agreement  arises  unless  there  be  betting  upon  the 
result. 
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Section  130  renders  unlawf ul  a  class  of  agreements  before 
then  innocent,  and  declares  that  all  option  contracts  for 
grain,  stock  or  other  commodities,  shall  be  considered  gam- 
bling contracts  and  void.  Schneider  v.  Turner,  130  111.  28; 
Same,  27  111.  App.  220;  Corcoran  v.  Lehigh  &  Franklin 
Coal  Co.,  37  111.  App.  577. 

Many  such  contracts  were,  before  the  enactment  of  this 
statute,  entered  into  in  the  ordinary  course  of  business,  with 
no  thought  of  sport  or  gambling;  these  are  now  illegal,  but 
if  carried  out,  one  is  not  liable  to  be  sued  and  compelled  to 
pay  three  times  the  amount  he  may  have  paid  over  in  satis- 
faction of  the  gambling  contract. 

The  judgment  of  the  Circuit  Court  is  affirmed. 


Bobert  Moore  v.  The  City  of  Chicago. 

1.  Penal  Ordinances— To  be  Strictly  Constnied.— Section  1812  of 
the  ordinances  of  the  city  of  Chicago  does  not  make  it  an  offense  to  be 
an  inmate  or  frequenter  of  a  '*  policy  shop.*' 

Debt,  on  a  penal  ordinance.  Appeal  from  the  Criminal  Court  of  Cook 
County;  the  Hon.  Theodore  Brentano,  Judge,  presiding.  Heard  in 
tliis  court  at  the  March  term  1897.  Reversed  and  remanded*  Opinion 
filed  March  29,  1897. 

Edward  H.  Morris,  attorney  for  appellant. 
No  appearance  fol*  appellee. 

Mr.  Justice  Gary  delivered  tub  opinion  of  the  Court. 

The  whole  record  here  as  to  the  facts  is : 

"  Stipulation  as  to  facts  is  as  follows :  That  the  defend- 
ant was,  on  the  Isl^  da}^  of  October,  1896,  in  the  city  of  Chi- 
cago, county  of  Cook  and  State  of  Illinois,  arrested  by  a 
police  officer  of  said  city  of  Chicago,  while  he,  the  defend- 
ant, was  actually  in  a  certain  room  in  a  building  on  Clark 
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street,  in  Chicago,  which  room  was  then  being  used  as  a  pol- 
icy shop,  or  policy  office;  that  the  policy  shop  in  question 
waSy  at  the  time  of  the  arrest  of  the  defendant,  a  room  where 
l)ersons  went  for  the  purpose  of  handing,  or  giving  to  the 
pei*sons  in  charge  of  the  p'ace  three  numbers  written  on  a 
small  bit  of  plain  paper,  ordinary  writing  paper,  together 
with  ten  or  fifteen  cents,  or  whatever  sum  the  person  de- 
sired; that  the  person  in  charge  takes  the  money  and  paper 
containing  the  numbers,  makes  a  minute  or  memoranda  of 
the  numbers  and  amount,  writes  his  name  or  initials  (to  show 
that  he  has  received  the  money)  on  the  numbers  or  paper 
containing  the  numbers  originally  given  him,  and  gives  it 
back  to  the  person  who  gave  him  the  money,  that  the  per- 
son paying  the  money  and  receiving  the  paper  with  his  num- 
bers thereon  then  goes  out  of  the  room,  and  at  any  time 
after  3  o'clock  in  the  afternoon,  he  can,  and  is  at  liberty  to 
return  and  ascertain  whether  the  numbers  chosen  and  writ- 
ten on  his  paper  *come  out'  as  it  is  termed,  on  the  draw- 
ings; that  is,  if  the  three  numbers  have  been  and  are  among 
fifteen  other  numbers  which  have  been  drawn  in  the  city  of 
Louisville,  State  of  Kentucky,  from  100  numbers,  placed  in 
a  box  and  drawn  out  by  a  boy  blindfolded;  if  the  three  num- 
bers are  among  the  fifteen  drawn,  then  the  person  wins  $5.50 
for  the  ten  cents  paid.  If  all  three  of  the  numbers  are  not 
among  the  fifteen  drawn,  then  the  ten  or  fifteen  cents  is  lost; 
that  no  drawing  takes  place  in  the  room  or  place  where  the 
numbers  are  given  to  the  person  in  charge;  that  after  receiv- 
ing the  numbers  and  money  as  hereinbefore  stated,  the  per- 
son in  charge  of  the  room  goes  at  about  3  o'clock  out  of  his 
place  to  some  place  in  Chicago,  where  he  obtains  a  copy  of 
the  telegram  from  Louisville,  State  of  Kentucky,  showing 
the  fifteen  numbers  which  have  been  drawn  there  as  before 
stated;  that  then  such  person  returns  to  his  room  or  place 
and  lays  the  copy  of  the  telegram  on  the  table  or  other 
place,  so  that  all  may  see  what  numbers  have  been  drawn. 
That  this  is  known  as  policy,  and  the  room  kept  by  such  per- 
sons as  a  policy  shop  or  lottery.  That  this  is  not  E.  O.  A., 
B.  C,  roley-poley,  keno  or  faro  bank,  roulette,  shuffle-board, 
bagatelle,  playing  cards  or  pigeon-hole." 
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Ordinance,  section  1312,  introdflced  in  evidence  as  fol- 
lows : 

''  Any  person  who  is  a  frequenter,  visitor,  inmate,  door- 
keeper, solicitor,  runner,  agent,  abettor  or  pimp,  of  or  for 
any  house,  store,  grocery,  hall,  room  or  any  other  place 
where  are  kept  any  E.  O.  tables,  keno  table,  faro  table, 
shuffle-board,,  bagatelle,  playing  cards,  pigeon-hole  or  any 
other  instrument,  device  or  thing  used  for  gambling,  whereon 
or  with  which  money,  liquor  or  other  articles  shall  be 
played  for,  shall,  upon  conviction,  be  fined  in  a  sum  not  less 
than  $5  and  not  exceeding  $  LOO,  or  imprisonment  in  the 
house  of  correction  for  a  term  not  more  than  ninety  days, 
or  both,  in  the  discretion  of  the  court  before  whom  such 
conviction  shall  be  had." 

In  our  unaided  judgment  (we  have  no  appellee's  brief), 
chary  as  we  have  often  shown  ourselves  to  be  in  confessing 
knowledge  of  gambling  devices,  the  fact  that  the  appellant 
was  arrested  in  a  room  where,  by  the  method  described,  ad- 
venturers generally  lost  the  little  that  they  risked,  did  not 
afford  any  reasonable  degree  of  proof  that  he  was  one  of  the 
class  or  classes  against  whom  the  quoted  section  of  the 
ordinance  was  directed;  nor  that  the  room  mentioned  in  the 
stipulation  as  to  facts  was  such  a  room  as  the  ordinance 
mentioned. 

The  judgment  of  the  Criminal  Court,  convicting  the  appel- 
lant of  violating  the  ordinance,  is  reversed,  and  the  cause 
remanded. 


Banks  Agricultural  &  Transfer  Go.^  use  of,  etc.^   v. 

Joseph  H.  Masters. 

1.  Rkcoupment— By  Tenant  When  Sued  far  Rent— A  tenant  can 
not  leave  a  lot  of  chattels  in  premises  that  he  abandons  and  then  sell 
them  to  his  landlord,  through  the  process  of  recoupment,  when  unpaid 
rent  is  demanded  of  him. 

Transcript,  from  a  justice  of  the  peace.    Writ  of  error  to  the  Circuit 
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Court  of  Cook  County;  the  Hon.  Charles  G.  Nbelt,  Judge,  presiding. 
Heard  in  this  court  at  the  March  term,  1897.  Reversed  and  remanded. 
Opinion  filed  March  29,  1897. 

Steele  &  Egberts,  attorneys , for  plaintiff  in  error. 
H.  B.  SptjRLooK,  attorney  for  defendant  in  error. 

Mb.  Presiding  Justice  Shepard  delivered  the  opinion 
OF  THE  Court. 

The  defendant  was  the  lessee  from  the  plaintiff  of  a  room 
furnished  with  one-horse  steam  power  for  light  manufact- 
uring purposes,  and  occupied  and  paid  the  stipulated  rent 
therefor  for  three  months.  At  the  end  of  the  third  month 
(July,  1803),  he  explained  to  plaintiff's  agent  that  the  novelty 
with  which  he  had  been  experimenting  was  a  failure,  and,  to 
quote  from  his  testimony, "  told  Mr.  Banks  (plaintiff's  agent), 
it  was  the  latter  part  of  July  I  told  him  I  wished  to  discon- 
tinue the  use  of  his  power;  but  if  I  could  use  the  room  I  would 
])ay  for  one  month  longer;  that  was  the  month  of  August. 

Q.  For  one  month?  A.  Yes,  that  is  what  I  told  him, 
one  nu)nth  longer.  *  *  *  In  substance  I  said  to  him, 
after  August,  if  I  could  not  sell  out,  all  the  goods  that  were 
there  could  be  pushed  up  in  the  corner,  and  I  would  pay 
him  a  little  for  storage;  I  told  him  I  wanted  them  stored; 
I  had  no  conversation  with  him  concerning  the  goods  after 
that.  I  never  saw  him  on  the  premises,  that  I  remember 
of;  never,  probably,  after  the  latter  part  of  July;  I  was  not 
around  the  premises  after  that." 

Defendant  had  paid  rent  for  the  three  months  preceding 
August,  and  according  to  his  own  version,  agreed  to  pay 
rent,  diminished  by  the  use  of  the  power  which,  it  does  not 
seem  to  be  disputed,  was  reckoned  at  five  dollars  a  month 
for  the  month  of  August,  if  he  could  be  permitted  to  retain 
the  room  for  that  month. 

It  is  not  contended  that  the  defendant  did  not  retain  the 
room  for  August  under  the  arrangement  made,  nor  is 
it  claimed  that  he  ever  afterward  paid  either  rent  or  stor- 
age. He,  therefore,  certainly  owed  fifteen  dollars  for  that 
lonth. 
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The  plaintiffs  claim,  as  disclosed  by  the  evidence,  was  for 
rent  for  August,  September  and  October,  at  the  rate  of  fif- 
teen dollars  a  month,  and  for  November  and  December,  at 
the  rate  of  seven  dollars  and  a  half  a  month,  making  a  total 
of  sixty  dollars,  and  plaintiff's  agent  testified  that  such  was 
the  agreement. 

The  defendant  undertook  to  recoup  against  the  claim  of 
the  plaintiff  the  value  of  some  chattels  which  he  left  in  the 
room,  and  he  was  allowed  to  testify,  over  the  objection  of 
plaintiff,  that  their  value  aggregated  one  hundred  dollars, 
and  the  jury  found  the  issues  in  his  favor,  and  judgment 
went  accordingly.  ^ 

Even  if  we  consider  no  evidence  except  that  furnished  by 
the  defendant,  the  verdict  was  wrong,  and  ought  not  to  have 
been  allowed  to  stand. 

His  chattels  were  left  by  him  exactly  as  they  were  when 
he  quit  work,  in  a  room  to  which  he  had  the  key,  that  he 
admits  he  rented  for  one  month,  and  he  never  afterward 
was  aronnd  the  premises. 

Some  time  in  the  following  year,  1895,  when  plaintiff  pre- 
sented a  bill  for  the  rent,  defendant  for  the  first  time,  after- 
ward, inquired  for  the  goods,  and  was  then  told  by  plaint- 
iff's agent  that  they  had  been  left  in  the  building  when 
plaintiff  moved  out. 

A  tenant  may  not  leave  in  that  way  a  lot  of  chattels  which 
the  defendant  himself  named  as  "  stuff,"  in  premises  that  he 
abandons,  and  then  sell  them  to  his  landlord  through  the 
process  of  recoupment,  when  unpaid  rent  is  demanded  of 
him. 

The  plaintiff  offered  to  prove  that  before  it  moved  out  of 
the  premises,  it  caused  a  letter  to  be  written  by  its  agent  to 
the  defendant,  notifying  him  that  it  was  about  to  remove, 
and  to  give  directions  concerning  his  material  or  it  would  be 
left  behind  at  his  own  risk,  but  the  court  refused  to  admit 
such  evidence.  We  think  such  a  ruling  was  error,  in  view 
of  the  evidence  by  defendant  that  preceded  the  offer,  but 
we  reverse  the  judgment  upon  the  broader  ground  that  no 
case  for  recoupment  or  set-off  was  made  by  the  defendant. 
Eeversed  and  remanded. 
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Edward  Bartlett^  Adm'r,  t.  The  Cicero  Light,  Heat  and 

Power  Co. 

1.  CORTORATloins— Liability  for  Negligence  While  in  the  Hands  of  a 
Receiver, — An  action  will  not  lie  against  a  corporation,  to  which  its 
assets  and  the  control  of  its  affairs  have  been  returned  from  a  receiver 
appointed  by  a  court  of  chancery,  in  a  suit  in  which  the  corporation 
was  defendant,  for  an  injury  caused  by  negligence  in  the  operation  of  an 
electric  plant  of  such  corporation,  during  the  time  of  the  receiver. 

Trespass  on  the  Case.— Death  from  negligent  act.  Appeal  from  the 
Circuit  Court  of  Cook  County;  the  Hon.  Charles  G.  Nkely,  Judge,  pre- 
siding. Heard  in  this  court  at  the  March  term,  1897.  Affirmed.  Opin- 
ion filed  March  29,  1897. 

Cyrus  J.  Wood,  attorney  for  appellant,  contended  that 
the  appointment  of  a  receiver  to  manaore  the  business  of  a 
corporation  does  not  dissolve  the  corporation,  which  still 
exists,  with  its  powers  not  enlarged  or  restricted,  and  may 
still  exercise  its  franchises.  Its  capacity  of  being  sued  is 
not  affected.  The  receiver  is  legally  the  agent  of  the  com- 
pany although  under  the  direction  of  the  court.  The  title 
to  the  property  is  not  affected.  Heffron  v.  Gage,  149  111. 
182;  Safford  et  al.  v.  People,  85  III.  658;  Eep.  Life  Ins.  Co. 
V.  Swigert  et  al.,  135  III.  176;  T.  W.  &  W.  E.  R.  Co.  v.  Beggs, 
85  111.  80;  Wyatt  v.  O.  &  M.  R.  R.  Co.,  10  III.  App.  280;  Kin- 
caid  V.  Dwindle,  59  N.  T.  548;  O.  &  M.  R.  R.  Co.  v.  Fitch, 
20  Ind.  408;  Beach  on  Rec,  Sec.  335;  Am.  &  Eng.  Ency.  of 
Law,  Vol.  20,  p.  125,  and  cases  cited. 

The  receiver  has  only  the  temporary  management  of  the 
company's  affairs,  the  corporation  still  exists  and  has  a  right 
to  build  a  fence,  and  is  liable  if  it  is  not  built.  O.  &  M.  R. 
R.  Co.  V.  Russell,  115  III.  52. 

Where  the  receiver  is  discharged,  and  the  property  restored 
with  improvements,  the  company  is  liable  for  accidents  during 
the  receivership.  Cook  on  Stock  and  Stockholders  and  Cor- 
poration Law,  3d  Ed.,  Sec.  875,  note  2,  p.  1447, 1448,  citing 
among  other  cases :    Brown  v.  Rosedale  St,  Ry.  15  S.  W. 
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Rep.  120;  Texas,  etc.,  Ry.  v.  Geiger,  Id.  214;  Texas,  etc.,  Co. 
V.  Bloom,  20  S.  W.  Rep.  133;  Bloomfield  R.  R.  v.  Van  Slike, 
107  Ind.  480. 

So  also  if,  during  the  receivership,  net  income  is  applied  to 
the  permanent  improvement  of  the  railroad  property  and  the 
receivership  is  afterward  discharged  and  the  road  again 
turned  over  to  the  company,  then  the  company  is  liable  for 
torts  during  the  receivership  to  the  extent  of  such  net  income 
so  applied.  Am.  &  Eng.  Ency.  of  Law,  Vol.  20,  p.  389;  Texas, 
etc.,  R.  R.  Co.  V.  Johnson,  76  Texas,  421;  Texas,  etc.,  R.  R.  Co. 
V.  White,  18  S.W.  Rep.  481. 

Damages  for  injuries  to  persons  or  property  during  the 
receivership  caused  by  the  torts  of  the  receiver's  agents  and 
employes  are  classed  as  operating  expenses  and  are  accorded 
the  same  priority  of  payment  as  belongs  to  other  necessary 
expenses  of  the  receivership.  Am.  &  Eng.  Ency.  of  Law, 
Vol.  20,  p.  385,  and  cases  cited;  Green  v.  Coast  Line  R.  Co., 
24  S.  E.  Rep.  814;  Sloan  v.  Cent.  Iowa  Co.,  62  Iowa,  728; 
Mo.,  etc.,  R.  R.  Co.  v.  McFadden,  32  S.  W.  Rep.  18;  Yoakum 
et  al.  V.  Kroeger  and  wife,  27  S.  W.  Rep.  953. 

Cutting,  Castlk  &  Williams,  attorneys  for  appellee,  con- 
tended that  when  a  railroad  is  in  the  hands  of  a  receiver  who 
has  full  possession  of  its  property,  and  entire  charge  of  its 
atfairs,  the  corporation  itself  is  not  liable  for  damages  or 
injury  caused  by  the  acts  or  negligence  of  such  receiver,  or 
of  his  agents  or  employes.  Washington,  etc.,  R.  Co.  v. 
Brown,  17  Wall.  445;  Davis  v.  Duncan,  19  Fed.  Rep.  477; 
Metz  V.  Buffalo,  etc.,  R.  R.  Co.,  58  N.  Y.  61;  Leathers  v. 
Ship  Builders'  Bank,  40  Me.Sb^B;  Godfrey  v.  The  Ohio,  etc., 
R.  R.  Co.,  116  Ind.  30;  Memphis  Ry.  Co.  v.  Stringfellow,  44 
Ark.  322;  Turner  v.  H.  &  St.  J.  R.  R.  Co.,  74  Mo.  603;  Am. 
&  Eng.  Ency.  of  Law,  Vol.  20,  p.  387. 

Mr.  Justice  Gary  delivered  the  opinion  of  the  Court. 

A  majority  of  the  court  are  inclined  to  believe  that  the 
reasons  upon  which  McNulta  v.  Lockridge,  137  111.  270,  was 
decided,  should  be  sufficient  to  induce  a  reversal  of  this 
judgment. 

Vol.  LXIX  S7 
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The  single  question  is,  will  an  action  lie  against  a  corpo- 
ration, to  which  its  assets  and  the  control  of  its  affairs  have 
been  returned  from  a  receiver  appointed  by  a  court  of  chan- 
cery, for  injury  caused  by  negligence  in  the  operation  of 
an  electric  plant  of  the  corporation,  during  the  time  of  the 
receiver  ? 

But  the  opinion  in  the  case  cited  assumes  as  unquestioned 
law,  that  no  action  will  lie  against  a  corporation  under  such 
circumstances,  and  though  what  is  there  said  upon  the  point 
is  perhaps  obiter^  we  may  not  disregard  it,  in  accordance  as 
it  is  with  the  current  of  authority.  With  the  law  in  this 
condition,  it  is  better,  practically,  to  find  out  whether  the 
action  will  lie  before  incurring  further  expense  in  a  trial. 

The  judgment  that  the  action  will  not  lie  is  affirmed. 


George  8.  Poppers  v.  Clarence  A.  Eiiight  and  Paul 

Brown. 

r 

1.  Arbitrators — Revocation  of  Submission. — ^A  party  can  not,  with- 
out good  cause  shown,  revoke  a  statutory  submission  to  arbitrators  of 
matters  in  controversy  in  a  pending  suit. 

2.  SAUE—StipyJaiion  as  to  Fees. — A  stipulation  submitting  a  matter 
to  arbitration,  imder  the  statute  which  provides  that  the  arbitrators 
shall  not  be  limited  to  the  statutory  fees,  but  that  such  fees  shall  be 
reasonable,  is  legal. 

3.  Stipulations— J5n/orccd  by  the  Courts, — Courts  continually  en- 
force stipulations  by  which  subsequent  proceedings  are  controUed. 

Assampsit,  for  goods  sold  and  delivered.  Appeal  from  Circuit  Court 
Cook  County;  the  Hon.  Thomas  G.  Windes,  Judge,  presiding.  Heard 
in  this  court,  at  the  March  term,  1897.  Affirmed.  Opinion  filed  March 
29,  1897. 

Frank  Schoenfeld,  attorney  for  appellant. 
William  G.  Adams,  attorney  for  appellees. 

Mr.  Justice  Gary  delivered  the  opinion  of  the  Court. 
The  appellant  sued  the  appellees  for  goods  sold  and 
delivered,  and  they  put  in  a  set-off. 


First  District— March  Term,  1897-       679 

Poppers  V.  Rjiight. 

Then  the  parties  submitted  the  matters  in  controversy  to 
arbitrators,  pursuant  to  the  provisions  of  chapter  10,  R.  S. 

The  arbitrators  met,  heard  the  testimony  on  behalf  of 
the  appellant,  and  began  to  hear  that  of  the  appellees,  and 
adjourned  the  further  hearing  to  another  day,  on  which  day 
there  was  another  adjournment. 

Before  the  day  to  which  they  last  adjourned  arrived, 
the  appellant  served  upon  the  appellees  and  the  arbitrators 
a  notice  that  he  revoked  the  power  conferred  upon  the  arbi- 
trators, and  moved  the  court  to  set  aside  the  order  of  the 
court  directing  the  submission  of  the  cause  to  the  decision 
of  arbitrators,  which  motion  the  court  denied. 

Further  hearings  were  had,  participated  in  by  the  appel- 
lant, and  the  arbitrators  made  their  award  of  $578  in  favor 
of  the  appellees,  which  being  filed  in  court,  the  appellant 
filed  exceptions  to  it,  which  were  overruled,  and  judgment 
entered  upon  the  award. 

Two  questions  only  are  now  argued  by  the  appellant. 

First,  that  the  notice  of  revocation  was  eflFectual  to  ter- 
minate the  power  of  the  arbitrators.  To  that  the  answer 
is,  that  a  party  can  not,  without  good  cause  shown,  revoke 
a  statutory  submission  to  arbitrators  of  the  matters  in  con- 
troversy in  a  pending  suit. 

The  few  cases  to  the  contrary  are  overborne  by  the  mul- 
titude in  support  of  the  proposition  stated.  See  cases 
collected  in  2  Am.  and  Eng.  Ency.  of  Law,  598,  2d  edition. 

Second,  that  the  statutory  fees  of  the  arbitrators  would 
have  been  but  $24  and  the  court  allowed  $150. 

The  stipulation  for  submitting  the  cause  provided  that 
the  compensation  of  the  arbitrators  should  not  be  limited  to 
the  statutory  fees  but  should  be  reasonable.  That  the  $150 
is  not  more  than  reasonable  was  proved.  The  appellant 
contends  that  although  the  arbitrators  actually  met  times 
enough  to  entitle  them  to  $86  under  the  statute,  yet  the 
time  consumed  was  "  no  more  than  four  days."  It  is  not 
contended  that  there  were  any  willful  or  capricious  meet- 
ings or  adjournments  unnecessarily,  nor  that  the  appellees 
were  at  fault  in  delaying  the  proceedings. 
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The  record  does  not  show  that  anybody  was  in  fault,  nor 
the  cause  of  any  delay.  In  the  absence  of  any  showing  to 
the  contrary,  it  must  be  presumed  that  good  cause  existed 
for  the  several  adjournments,  to  no  one  of  which  does  it 
appear  that  the  appellant  had  any  objection.  The  stipula- 
tion was  signed  by  the  appellant,  and  is  binding  upon  him. 

Courts  constantly  enforce  stipulations  by  which  subse- 
quent proceedings  are  controlled.  C.  &  N.  W.  Ry.  v.  Hintz, 
132  111.  265;  Morrison  v.  Hedenberg,  138  111.  22;  City  of 
Chicago  V.  Drexel,  141  111.  89;  Lake  Erie  &  Western  R.  R. 
V.  MiddlecoflF,  150  111.  27. 

On  the  whole  case  there  is  no  error,  and  the  judgment  is 
affirmed. 


Soren  M.  Peterson  t.  West  Chicago  8t.  B.  B.  Go. 

1.  Instructions — Mtist  he  Based  Upon  the  Evidence. — It  is  error  to 
give  an  instruction  in  a  case  when  there  is  no  evidence  upon  which  such 
instruction  can  be  based. 

Trespass  on  the  Case,  for  personal  injuries.  Error  to  the  Circuit  Court 
of  Cook  County;  the  Hon.  Thomas  G.  Windks,  Judge,  presiding.  Heard 
in  this  court  at  the  March  term,  1897.  Reversed  and  remanded.  Opinion 
filed  March  29,  1897. 

T.  II.  Gault  and  McKenzie  Cleland,  attorneys  for 
plaintiflF  in  error. 

Alexander  Sullivan,  attorney  for  defendant  in  error; 
Edward  J.  MoArdle,  of  counsel. 

Mr.  Justice  "Waterman  delfvered  the  opinion  of  the 
Court. 

The  plaintiff  stepped  on  to  the  foot-board  of  a  grip-car 
operated  by  the  defendant;  the  car  at  such  time  was  at  a 
street  corner;  the  plaintiff  while  standing  upon  the  foot- 
board was  carried  against  a  coal  wagon  standing  near  to  the 
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track;  his  shoulder  coming  in  contact  with  the  wagon,  his 
hold  was  loosed  and  he  fell  to  the  groand. 

So  much  is  undisputed. 

The  plaintiff  claims  to  have  been,  when  hurt,  a  passenger; 
that  when  he  stepped  upon  the  car  it  was  at  rest,  and  started 
afterward;  that  he  did  not  have  time  to  get  into  a  seat  ere 
he  was  hit  by  the  coal  wagon.  The  defendant  contends 
that  when  the  car  was  in  motion  with  the  coal  wagon  in 
plain  sight,  and  so  near  the  track  that  it  was  manifestly 
perilous  to  get  or  stand  upon  the  foot-board,  plaintiff  jumped 
thereon  and  was  almost  instantly  hit  before  there  was  time 
to  stop  the  car;  that  the  plaintiflTs  movement  to  board  the 
car  was  seen  by  the  gripman  and  others,  who  called  out  to 
him  to  look  out,  thus  warning  him  to  desist  from  his  attempt; 
that  being  thus  warned  away  by  the  servant  of  the  defend- 
ant, it  then  refused  to  there  receive  him  as  a  passenger,  and 
consequently  that  he  never  became  such;  that  the  coal 
wagon  was  in  plain  sight,  at  rest,  and  must  have  been  seen 
by  plaintiff  had  he  looked. 

The  declaration  charges  that  the  plaintiff,  being  a  pas- 
senger upon  defendant's  car,  the  defendant  negligently  ran 
its  car  close  to  a  wagon  standing  near  to  the  track  of  said 
railway,  and  caused  the  said  wagon  to  violently  strike  the 
plaintiff. 

At  the  instance  of  the  defendant  the  court  gave  the  fol- 
lowing instruction  to  the  jury  : 

"  The  burden  of  proof  is  not  on  the  defendant  to  show 
how  the  plaintiff  came  to  fall.  If  the  preponderance  of 
the  testimony  does  not  show  that  he  fell  by  reason  of  the 
car  being  suddenly  started,  your,  verdict  should  be  for  the 
defendant." 

There  was  no  evidence  warranting  such  instruction.  All 
the  evidence  was  to  the  effect  that  the  plaintiff  fell  because 
he  was  struck  by  the  coal  wagon;  there  was  none  tending 
to  show  that  he  fell  merely  because  of  a  sudden  start  of 
the  car;  the  plaintiff  did  contend  that  the  car  started  before 
he  had  time  to  get  into  a  seat,  but  he  did  not  attribute  his 
fall  to  a  sudden  start. 
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The  car  was  rounding  a  curve  at  a  street  corner  when 
the  plaintiff  was  hit  by  the  coal  wagon. 

The  judgment  of  the  Circuit  Court  is  reversed  and  the 
cause  remanded. 


Hyde  Park  Thompson-Houston  Light  Company  t.  Esther 
L.  Brown  and  Richard  8.  Thompson^  Trustee. 

1.  Easements— Ti^/ien  They  do  Not  Pass  hy  Implication, — An  ease- 
ment which  is  not  apparent,  which  has  not  been  used,  and  of  which  a 
grantor  has  no  information,  does  not  pass  by  implication. 

2.  Same — Partial  Release  of  Mortgage  WUl  Not  Create,  as  to  Land 
Not  Released. — The  release  by  a  mortgagee  of  certain  described  premises 
will  not  be  construed  as  a  release  of  the  mortgage  upon  other  portions 
of  the  estate  in  which  the  mortgagor  has,  without  the  consent  of  the 
mortgagee,  seen  fit  to  create,  as  against  himself,  an  easement  as  an 
appurtenance  to  the  lands  described  in  the  release. 

Bill  for  Foreclosure.— Appeal  from  the  Circuit  Court  of  Cook  County; 
the  Hon.  Elbridqb  Hanecy,  Judge,  presiding.  Heard  in  this  court  at 
the  March  term,  1897.    Affirmed.    Opmion  filed  March  29, 1897. 

Statement  of  the  Case. 

On  June  24,  1890,  for  the  consideration  of  $20,000,  Esther 
L.  Brown  sold  and  transferred  to  James  W.  Johnson,  lots  12 
and  13,  in  block  17,  in  Hyde  Park,  in  the  county  of  Cook 
and  State  of  Illinois,  the  area  covered  by  said  two  lots  hav- 
ing a  south  frontage  on  53d  street,  next  east  of  and  adjoin- 
ing the  right  of  way  of  the  Illinois  Central  Railroad. 

At  the  time  of  the  conveyance  Johnson  paid  on  account 
of  the  purchase  price  the  sum  of  $7,333.34,  and  gave  to  Mrs. 
Brown  his  two  notes  for  the  balance  thereof,  and  to  secure 
the  payment  of  said  notes  said  Johnson  delivered  to  said 
Richard  S.  Thompson,  trustee,  a  deed  of  trust,  dated  June 
24,  1890,  conveying  the  said  lots  12  and  13,  which  deed  of 
trust  is  now  being  foreclosed. 

On  June  25,  1890,  James  W.  Johnson  and  wife  sold  and 
conveved  to  the  Thomson-Houston  Electric  Companv  the 
north  seventy  feet  of  said  lots  12  and  13,  and  a  right  of  way 
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ten  feet  wide  over  and  along  the  east  side  of  lot  13  not  con- 
veyed. 

The  following  plat  shows  the  premises : 

Telephone  No.  9610. 

Milton   K.  Stauffer, 
LOT    SURVEYOR    AND    CIVIL   ENGINEER, 

3004-63d   Street.  Hyde  Park,  Ills. 


PLAT  OF  SURVEY 

Lots  12  and  13  in  Block  17,  in  Hyde  Park  Subdivision. 


« 


§' 


^1 


o 


01 

Mi 


w- 


100 


N. 


it 

S. 


100 


-E 


iThis  line  is  in 
pencil  on  originul  plat. 


531^ 


Street. 


STATE  OF  ILLINOIS,  I  „ 

COUNTY  OF  COOK,       f  ^'    TMs  Ifl  to  oertlfy 

that  I  have  surveyed  the  above  described  property 

accordini?  to  the  office  record,  and  the  above  plat 

correctly  represents  said  survey. 

Milton  K.  Stauffbb. 
Hyde  Park,  June  25, 1880. 
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On  March  30,  1891,  the  Thomson-Houston  Electric  Com- 
pany sold  and  conveyed  to  the  Hyde  Park  Thomson-Hous- 
ton Light  Company  the  north  seventy  feet  of  lots  12  and 
13,  also  the  said  right  of  way  ten  feet  wide  over  and  along 
the  east  side  of  said  portion  of  lot  13,  which  is  still  owned 
by  James  W.  Johnson. 

The  deed  contained  the  further  provision  that  the  part  of 
the  lots  not  conveyed  should  be  resorted  to  primarily  for 
the  satisfaction  of  Mrs.  Brown's  trust  deed.  The  right  of 
way  seems  not  to  have  been  used  at  any  time. 

On  January  3,  1891,  $3,666.66  was  paid  by  Mr.  Johnson 
to  Mrs.  Brown,  and  Richard  S.  Thompson,  trustee,  executed 
and  delivered  to  said  James  W.  Johnson  a  release  deed, 
releasing  the  said  north  seventy  feet  of  lots  12  and  13, 
together  with  all  the  appurtenances  and  privileges  there- 
unto belonging  or  appertaining.  AH  of  the  deeds  and 
release  deeds  are  duly  acknowledged  and  recorded. 

Immediately  after  the  purchase  of  the  north  seventy  feet 
of  said  lots  by  the  Thomson-Houston  Electric  Company  it 
commenced  the  erection  of  a  large  electric  light  plant,  and 
completed  same  about  the  month  of  December,  1890,  and 
furnished  lights  to  the  public  generally. 

Mrs.  Brown  continued  to  live  in  her  old  homestead  located 
upon  a  portion  of  one  of  the  lots  not  conveyed  by  Johnson 
until  some  time  in  November,  1S90. 

The  north  seventy  feet  of  said  lots  is  bounded  on  the 
west  by  the  Rlinois  Central  Railroad,  on  the  north  and  east 
by  improved  lands  of  Mr.  Porter  and  Mr.  Gray,  and  on  the 
south  by  the  south  eighty  feet  of  said  lots  12  and  IS,  which 
is  still  owned  by  said  James  W.  Johnson.  The  appellant, 
the  Hyde  Park  Thomson-Houston  Light  Company,  and  its 
predecessors  in  title,  do  not,  and  so  far  as  appears,  never 
have,  owned  any  lands  adjoining  the  said  lots  12  and  13. 
The  prayer  of  the  complainant's  bill  in  this  cause  is  that  the 
mortgage  given  by  Johnson  to  secure  Mrs.  Brown  be  fore- 
closed and  that  the  south  eighty  feet  of  said  lots  12  and  13 
shall  be  sold  at  foreclosure  sale.  Complainant  claims  that 
if  appellant  Hyde  Park  Thomson-Houston  Light  Company 
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has  any  right  of  way  over  said  portion  of  the  south  eighty 
feet  of  said  lots,  such  right  is  subordinate  to  the  lien  of  the 
said  trust  deed,  and  should  be  divested  by  a  sale  under  said 
trust  deed,  and  that  the  property  now  covered  by  said  trust 
deed  should  be  sold  as  is  provided  in  the  decree. 

The  contention  of  appellant  is : 

First.  That  Mrs.  Brown  agreed  to  release  not  only  the 
north  seventy  feet  of  said  lots  12  and  13,  but  to  release  the 
east  ten  feet  of  lot  13,  conveyed  by  James  W.  Johnson  to 
the  Thomson-Houston  Electric  Company  for  a  right. of 
way. 

Second.  That  by  the  terms  of  said  release,  it  does  release 
the  east  ten  feet  of  lot  13. 

Third.  That  when  the  north  seventy  feet  was  released, 
Mrs.  Brown  impliedly  released  the  east  ten  feet  of  lot  13, 
as  opened  by  Johnson,  as  a  street  or  right  of  way;  that  right 
of  ingress  and  egress  might  be  secured. 

Fourth.  That  as  the  north  seventy  feet  is  so  situated  that 
there  is  no  access  except  over  the  remaining  portion  of  lots 
12  and  13,  or  land  of  a  stranger,  a  right  of  way  passes  as  a 
way  of  necessity,  and  such  right  is  not  subordinate  to  the 
lien  of  the  mortgage,  and  that  said  right  shall  continue  so 
long  as  the  necessity  exists,  because  Mrs.  Brown  has  con- 
veyed all  her  rights  in  the  north  seventy  feet,  and  can  not 
compel  the  owner  to  trespass  upon,  or  take  by  statute,  or 
purchase  lands  of  a  stranger  for  the  purposes  of  a  way. 

Fifth.  As  James  W.  Johnson  conveyed  an  interest  in  the 
east  ten  feet  of  lot  13,  which  interest  is  now  owned  by  the 
appellant,  the  property  should  be  sold  in  inverse  order  of 
alienation;  that  is,  the  said  east  ten  feet  should  be  sold  last, 
and  the  remainder  of  the  property  sold  first,  because  if  it  is 
sold  as  a  vrhole,  then  the  appellant  would  be  deprived  of  his 
right  of  redemption. 

W.  8.  Johnson,  attorney  for  appellant;  J.  S.  Cummins,  of 
counsel. 

"WiLsov,  Moore  &  McIlvaine,  attorneys  for  appellees. 
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Mr.  JudTiOB  Watebman  delivered  the  opinion  of  the 
Court. 

The  controversy  in  this  case  turns  upon  the  effect,  con- 
sidering the  circumstances  under  which  it  was  made,  of  the 
release  deed  executed  by  Richard  S.  Thompson  of  the  north 
seventy  feet  of  lots  12  and  18,  together  with  all  the  appur- 
tenances and  privileges  thereunto  belonging  or  appertaining. 

At  this  time  Mrs.  Brown  was  under  no  obligation  to  do 
anything  to  aid  appellant  in  obtaining  or  perfecting  a  claim 
to  a  right  of  way  over  lots  12  or  13  to  Fifty-third  street. 
Her  conveyance  to  Johnson,  through  which  appellant  de- 
rived title  to  the  north  seventv  feet  of  these  lots,  was  of  the 
entire  lots;  her  purchase  money  mortgage  from  Johnson 
covered  the  property  she  conveyed;  she  was  in  no  wise 
responsible  for  his  convevance  of  the  north  seventv  feet  of 
this  property,  or  of  a  right  of  way  along  the  east  side  of  lot  18, 
and  her  rights  as  a  mortgagee  were  not  diminished  thereby. 

Under  these  circumstances,  she  consented  to  the  execu- 
tion by  the  trustee  of  the  release  deed  stating  that  thereby 
was  released  "  the  north  seventy  feet  of  lots  12  and  13  (this 
release  in  no  manner  to  effect  the  lien  of  said  trust  deed 
upon  the  remainder  of  the  premises  therein  described)," 
*  *  *  "  together  with  all  the  appurtenances  and  privileges 
thereunto  belonging  or  appertaining." 

If  her  intention  and  the  understanding  of  Mr.  Johnson 
was,  that  the  release  should  be  not  only  of  the  north  seventy 
feet  of  these  lots,  but  of  a  right  of  way  over  the  south  eighty 
feet  of  lot  13,  it  is  difficult  to  see  why  such  intention  was 
not  plainly  and  unequivocally  expressed  in  the  release. 

The  master  and  the  court  below  found  that  Mrs.  Brown 
had,  when  she  authorized  the  execution  of  the  release  deed, 
neither  knowledge  nor  information  that  any  right  of  way 
was  claimed  across  the  south  eighty  feet  of  lots  12  and  13. 

No  such  right  of  way,  appurtenance  or  privilege  was 
apparent;  it  would,  therefore,  as  the  master  found,  be  a 
fraud  upon  Mrs.  Brown  to  construe  the  release  to  be  what 
is  not  expressed  therein,  and  was  never  intended  by  her  or 
the  trustee. 

The  use  of  the  words  ''  with  all  appurtenances  "  is  not 
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necessary  in  order  that  easements  pass  with  a  grant  of  the 
estate  to  which  they  are  attached.  Irgils  v.  Plaraondon, 
75  111.  118-124;  Morrison  v.  King,  62  111.  :30.. 

An  easement  which  is  not  apparent,  of  which  the  grantor 
has  not  made  use,  and  of  which  he  has  no  information,  does 
not  pass  by  implication.     Ingals  v.  Plamondon,  76  111.  118. 

The  release  by  a  mortgagee  of  certain  described  premises, 
will  not  be  construed  as  a  release  of  the  mortgage  upon 
other  portions  of  the  estate  in  which  themoitjagor  has, 
without  the  consent  of  the  mortgagee,  seen  fit  to  create,  as 
against  himself,  an  easement  as  an  appurtenance  to  the  lands 
described  in  the  release.  Harlow  v.  Whitcher,  136  Mass. 
653-554. 

The  case  at  bar  is  essentially  variant  from  Smith  v.  Heath, 
102  111.  130,  in  which  the  mortgagee  is  found  to  have  co- 
operated with  the  mortgagor  in  inducing  the  purchase  of 
lots  under  an  implied  understanding  that  a  park  should  for- 
ever remain  appurtenant  thereto. 

Mrs.  Brown  had  no  part  in,  and  derived  no  profit  from, 
the  creation  of  the  alleged  necessity  for  appellant  to  have  a 
right  of  access  to  63d  street. 

The  decree  properly  directs  a  sale,  first  of  the  premises 
retained  by  the  mortgagor,  and  then  of  the  remaining  prem- 
ises in  the  inverse  order  of  alienation,  with  the  following 
provision : 

"  If  the  aggregate  amount  bid  for  the  said  lands  so  offered 
in  severalty  shall  be  insuificient  to  satisfy  this  decree,  then 
said  master  shall  offer  for  sale  said  lots  twelve  (12)  and  thir- 
teen (13)  [except  the  north  seventy  (70)  feet  thereof],  to- 
gether as  one  parcel,  with  all  easements  and  all  rights  and 
all  claims  therein  of  said  defendants  and  of  all  persons  claim- 
ing under  them,  save  only  the  right  of  redemption  provided 
by  law,  and  if  the  amount  bid  for  the  said  lands  so  oifered 
together  shall  exceed  the  aggregate  of  the  amounts  bid  for 
said  lands  when  offered  in  severalty  as  above  provided,  then 
said  master  shall  sell  said  lands  together." 

In  this  there  was  no  error.  Iglehart  v.  Crane,  42  111.  261- 
268. 

The  decree  of  the  Circuit  Court  is  affirmed. 
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Augustine  W.  Wright  and  0.  W.  Meysenburg  ?•  Annie 

L.  Uildreth. 

1.  Instructions— -4  Party  can  not  Complain  of  Error  tn,  When  Like 
Instrwctions  Were  Given  at  hia  Request, — One  party  to  a  suit  has  no 
right  to  complain  of  error  in  an  instruction  given  for  the  opposite  party, 
when  like  error  appears  in  an  instruction  given  at  liis  own  request. 

2.  Questions  of  Law— ^re  for  the  Court. — An  instruction  which 
puts  the  question  to  the  jury  whether  a  pipe  was  lawfully  placed  in  a 
street,  should  not  be  given;  the  law  is  not  to  be  left  to  a  jury. 

8.  Custom  and  Usage— Can  not  Justify  the  Creation  of  a  Nui- 
sance in  a  Street — An  instruction  telling  the  jury  that  in  determining 
whether  the  defendant  had  exercised  ordinary  and  reasonable  care  for 
the  safety  of  others,  thej'  should  consider  whether  a  water  pipe  lying 
on  a  crosswalk  was  placed  and  maintained  in  the  way  that  was  usual 
and  ordinary,  should  be  refused.  No  custom  or  usage  can  justify  the 
creation  of  a  nuisance  in  a  street. 

Trespass  on  the  Case,  for  personal  injuries.  Appeal  from  the  Supe- 
rior Court  of  Cook  County;  the  Hon.  John  Barton  Payne,  Judge,  pre- 
siding. Heard  in  this  court  at  the  March  term,  1897.  Affirmed.  Mr. 
Presiding  Justice  Shepard  dissenting.    Opinion  filed  March  29,  1897. 

Otis  H.  Waldo,  attorney  for  appellants. 
Remy  &  Mann,  attorneys  for  appellee. 

Mb.  Justice  Gary  dklivkred  the  opinion  op  the  Couirr. 

The  appellants  were  engaged  in  the  construction  of  a 
conduit  for  a  cable  railway  in  Dearborn  street  north  of  Van 
Buren.  Much  water  was  needed,  which  was  brought 
through  a  two-inch  iron  pipe,  turning  north  on  Dearborn 
street  across  the  cross-walk  from  west  to  east  on  Dearborn 
street  on  the  north  side  of  Van  Buren. 

By  different  witnesses  this  pipe  is  variously  described;  by 
some  as  lying  upon  the  cross-walk,  and  by  others  as  being 
on  the  top  side  three  inches  above  the  cross-walk,  and  as 
lying  at  distances  varying  from  a  few  inches  to  three  feet 
from  the  curb  or  edge  of  the  sidewalk  on  the  northeast 
corner  of  Dearborn  and  Van  Buren  streets. 
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November  3, 1893,  about  6:15  p.  m.,  the  appellee  was  walk- 
ing east  on  that  cross-walk;  when  her  toe  caught  in  the 
pipe,  she  fell  forward,  struck  her  knee  against  the  sidewalk, 
broke  the  knee  cap,  and  received  a  permanent  injury  from 
which  she  has  suffered  great  pain,  and  is  partially  disabled. 
For  this  she  sued  and  has  recovered  $2,500.  We  regard  the 
verdict  in  her  favor  as  one  which  the  evidence  warranted 
the  jury  to  find.  It  is  true,  that  the  evidence  shows  that 
there  was  abundant  light  at  that  corner,  and  that  she  knew 
that  work  was  going  on  in  Dearborn  street  near  to  the  cross- 
walk, but  none  that  she  knew  of  the  pipe,  or  had  any  other 
cause  to  look  for  it  than  the  general  duty  of  ordinary  care 
for  her  own  safety. 

The  court,  on  behalf  of  the  appellee,  instructed : 

"  You  are  instructed  that  if  you  believe,  from  the  pre- 
ponderance of  the  evidence,  that  the  defendants,  Wright 
&  Meysenburg,  placed,  or  caused  to  be  placed,  the  iron  pipe 
in  question  in  Dearborn  street;  and  if  you  further  believe, 
from  the  preponderance  of  the  evidence,  that  the  said  pipe 
was  not  properly  covered  or  guarded;  and  if  you  further 
believe  from  all  the  facts  and  circumstances,  as  the  same 
may  appear  from  the  greater  weight  of  the  evidence,  that 
the  want,  if  any,  of  a  proper  guard  or  covering  was  negli- 
gence on  the  part  of  the  said  defendants;  and  if  you  further 
believe,  from  the  preponderance  of  the  evidence,  that  the 
absence  of  such  guard  or  covering,  if  any,  was  the  cause  of 
the  fall  of  the  plaintiff;  if  you  believe  she  did  fall,  and  if 
you  also  believe,  from  the  preponderance  of  the  evidence, 
that  the  plaintiff,  at  and  just  before  the  time  she  fell,  if 
you  believe  she  fell,  was  using  due  care  and  caution  to  guard 
against  injury  to  herself,  then  you  should  find  a  verdict  for 
the  plaintiff  and  assess  her  damages." 

To  that  instruction  the  appellants  make  the  objection 
that  "  it  singles  out  for  special  comment  particular  por- 
tions of  the  evidence,  thus  giving  undue  prominence  to 
them."  Also,  that  the  words  "  at  and  just  before  the  time 
she  fell,"  make  the  instruction  erroneous. 

The  first  objection  is  not  based  upon  the  fact;  no  portions 
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of  the  evidence  are  singled  out,  whatever  other  criticism 
the  instruction  may  be  subject  to.  We  may  not  be  under- 
stood as  approving  the  instruction,  but  think  it  did  no 
harm.  Plaintiffs  in  this  class  of  cases  have  much  to  fear 
from  the  zeal  of  counsel. 

As  to  the  second,  the  jury  must  have  understood  it  as 
referring  to  her  conduct  before  she  had  taken  the  step  that 
brought  her  toe  into  contact  with  the  pipe;  and  besides,  the 
appellants,  by  instructions  asked  and  given,  limited  the. 
necessity  of  care  on  her  part  to  ''  the  time  she  was  injured  " 
or  the  "  time  of  her  injury." 

"  The  defendant  has  no  right  to  complain  of  error  in  an 
instruction  given  for  the  plaintiff,  when  like  error  appears 
in  an  instruction  given  at  the  defendant's  request."  Consol- 
idated Coal  Co.  v.  Haenni,  146  111.  614. 

As  to  instructions  asked  by  appellants,  and  refused,  one 
put  the  question  to  the  jury  whether  the  pipe  was  "law- 
fully "  placed  in  the  street;  the  law  is  not  to  be  left  to  a 
jury.     Beidler  v.  Fish,  14  111.  App.  29. 

The  others  directed  the  jury  that  in  determining  whether 
the  appellants  were  exercising  ordinary  and  reasonable 
care  for  the  safety  of  others,  the  jury  should  consider 
whether  the  pipe  was  placed  and  maintained  in  the  way 
that  was  usual  and  ordinary. 

The  event  has  proved,  what  a  very  little  reflection  would 
have  enabled  the  appellants  to  foresee,  that  this  stumbling 
block  was  a  peril  to  pedestrians. 

No  custom  or  usage  of  contractors  can  justify  the  crea- 
tion of  a  nuisance  in  the  street. 

The  judgment  is  affirmed. 

Mr.  Justice  Shepard. 

I  think  the  judgment  ought  not  to  be  affirmed,  for  the 
reason  that,  in  my  opinion,  the  appellee  does  not  appear  to 
have  exercised  reasonable  care  for  her  own  safety. 
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Catholie  Press  Company  y.  Jemison  Ball. 

1.  Pleading — Plea  of  General  IssfuCy  Not  Verified,  Does  Not  Put  in 
Issue  the  Execution  of  a  Written  Instrument. — In  a  suit  by  a  servant 
a^inst  his  master  for  a  wrongful  discharge,  upon  a  contract  in  writing 
set  out  in  the  declaration  in  haec  verba,  pleading  the  general  issue,  with- 
out verifying  the  plea,  does  not  put  in  issue  the  allegation  of  the  decla- 
ration that  the  contract  was  made  by  the  master. 

2.  Interest — On  Damages  for  Breach  of  a  Written  Contract. — In  a 
suit  on  a  written  contract  of  employment,  brought  by  the  servant  for  a 
wrongful  discharge,  he  is  entitled  to  interest  on  whatever  damage  he 
has  sustained. 

8.  Master  and  Servant-  -Measure  of  Damages  for  Wrongful  Dis- 
charge. When  Suit  is  Brought  Before  Expiration  of  Term. — In  a  suit 
by  a  servant  for  wrongful  discharge,  if  the  term  of  service  ends  before 
the  suit  come  to  trial,  damages  may  be  recovered  to  the  end  of  the  term, 
though  the  suit  was  commenced  before  that  end. 

4.  New  Trials— 3fofio7W /or,  Can  Not  be  Amended  After  They  Hare 
Been  Overruled. — Permission  by  a  trial  court  to  put  an  additional  point 
into  a  motion  for  a  new  trial,  given  three  days  after  the  motion  is 
denied  and  judgment  entered,  has  no  effect  upon  the  correctness  of  the 
decision  when  it  was  made,  and  is  nugatory. 

Assumpsit,  for  a  wrongful  discharge.  Appeal  from  the  Superior  Court 
of  Cook  County;  the  Hon.  Farlin  Q.  Ball,  Judge,  presiding.  Heard  in 
this  court  at  the  March  term,  1897.  Affirmed.  Opinion  filed  Mai*ch  29, 
1897. 

William  Dillon,  attorney  for  appellant. 

James  Fanning  Latham,  attorney  for  appellee. 

Mr.  JusncK  Gary  delivered  the  opinion  of  the  Court 
The  appellee  sued  the  appellant  for  wrongfully  discharg- 
ing him  from  its  service,  declaring  upon  a  contract  in  writ- 
ing set  out  in  haec  verba.  The  plea,  general  issue  not 
verified,  did  not  put  in  issue  the  allegation  in  the  declaration 
that  the  contract  was  made  by  the  appellant.  Supreme 
Lodge  V.  Zuhlke,  30  111.  App.  98. 

That  the  appellee  was  discharged  after  he  had  been 
employed  about  or  nearly  eight  weeks,  under  an  engage- 
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ment  for  a  whole  year,  is  not  disputed,  and  nobody  who 
knew  anything  as  to  why  he  was  discharged,  was  called  as 
a  witness  on  the  part  of  the  appellant.  The  appellant  did 
put  in  some  correspondence  between  the  appellee  and 
strangers  to  this  suit,  dated  during  the  period  while  he  was 
in  the  service  of  the  appellant,  and  we  have  read  it.  It  is 
enough  to  say  of  it  that  we  see  in  it  nothing  inconsistent 
with  his  engao;ement  to  give  his  whole  time  and  attention 
to  the  business  of  the  appellant. 

He  recovered  $1,511. 

How  that  amount  was  made  up,  we  will  not  specially 
investigate,  for  if  it  be,  as  the  appellant  insists,  "  excessive 
by  at  least  $50,  and  probably  by  $111,"  on  the  items  shown 
by  the  evidence,  yet  as  the  judgment  was  nearly  two  years 
after  the  end  of  the  term  of  the  engagement,  and  no  inter- 
est has  been  allowed,  the  result  can  not  be  wrong.  The 
contract  was  in  writing,  and  the  rejection  of  the  services  of 
the  appellee  has,  in  regard  to  interest,  the  same  effect  as 
the  rejection  of  the  lard  in  Murray  v.  Doud,  63  III.  App. 
247. 

And  besides  the  point,  that  the  damages  were  excessive, 
was  not  made  in  the  motion  for  a  new  trial;  though  it  is 
true  that  three  days  after  the  motion  was  denied  and  judg- 
ment entered,  the  court  gave  the  appellant  leave  to  put  the 
point  into  the  motion;  that  had  no  eifect  upon  the  correct- 
ness of  the  decision  when  it  was  made,  and  when  the  appeal 
we  are  now  considering  was  prayed  and  allowed. 

If  the  term  of  service  end  before  the  suit  for  wrongful 
discharge  come  to  trial,  damages  may  be  recovered  to  the 
end  of  the  term,  though  the  suit  was  commenced  before  that 
end.     Mount  Hope  Cemetery  v.  Weidenham,  139  111.  67. 

That  case  answers  all  the  argument  of  the  appellant  on 
the  measure  of  damages. 

There  is  no  error,  and  the  judgment  is  aflBrmed. 
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Alexander  Mcintosh  and  Elizabeth  Mcintosh  y. 

Denslow  Lewis. 

1.  Courts — Power  to  Undo  Past  Action. — In  all  essential  particulars 
this  case  is  like  Angus  v.  Backus,  58  111.  App.  259,  and  Chicago  Title  & 
Trust  Co.  V.  Chicago  &  Northern  Pacific  R.  R.,  Ibid.  383,  and  must  meet 
the  same  fate. 

Transcript,  from  a  justice  of  the  peace.    Appeal  from  the  Circuit 
0)urtof  Cook  County;  the  Hon.  Edward  F.  Dunne,  Judge,  presiding 
Hiard  in  this  court  at  the  March  term,  1897.    Affirmed.     Opinion  filed 
March  29,  1897. 

Charles  S.  Miller,  attorney  for  appellants. 
Cameron  &  Matson,  attorneys  for  appellee. 

Mr.  Justice  Gary  delivered  the  opinion  of  the  Court. 

This  record  shows  thatMay  5, 1896,  in  this  cause  proceed- 
ings were  had  as  follows : 

"  This  cause  being  called  for  trial  and  the  defendants  fail- 
ing to  prosecute  their  appeal  in  this  behalf  on  motion  of 
plaintiff's  attorney  it  is  ordered  that  said  appeal  be  and  the 
same  is  hereby  dismissed  at  defendants'  costs  for  want  of 
prosecution,  and  that  a  procedendo  do  issue  herein  to  the 
court  below.  Therefore,  it  is  considered  by  the  court  that 
plaintiff  do  have  and  recover  of  and  from  the  defendants 
ins  costs  and  charges  in  this  behalf  expended  and  have  exe- 
cution therefor." 

September  18,  1896,  the  appellants,  defendants  below, 
moved  the  court  to  vacate  and  set  aside  these  proceedings. 

In  all  essential  particulars  the  case  is  like  Angus  v.  Backus, 
58  111.  App.  259,  and  Chicago  Title  &  Trust  Co.  v.  Chicago 
&  Northern  Pacific  R.  R.,  Ibid.  388,  and  must  meet  the 
same  fate.  The  reason  for  affirming  is  that  the  court  had 
no  jurisdiction  in  September  to  undo  what  it  had  done  in 
May,  whatever  hardship  it  had  inflicted  upon  the  appellants. 

The  order  appealed  from  denying  the  motion,  is  affirmed. 
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John  T.  Collins  t.  J.  8.  D.  Man?ille. 

1.  Limitations— H'/ien  Action  is  Commenced^  Decided  by  Laws  of 
Thi8  State,  Though  Cause  of  Action  Arises  in  Another  State, — If  by 
the  oommencement  of  a  suit  on  a  cause  of  action  arising  in  another 
State,  a  court  of  this  State  acquires  jurisdiction  of  the  plaintiff  and  the 
iubjtot  matter  within  the  time  prescribed  by  the  limitation  laws  of  such 
other  State  for  the  commencement  of  a  suit  on  such  cause  of  action  and 
at  a  later  date  acquires  jurisdiction  of  the  defendant  in  pursuance  of 
the  laws  of  this  State,  such  jurisdiction  is  not  ousted  because  service  is 
had  on  the  defendant  after  the  time  within  which  by  the  laws  of  such 
other  State  the  action  must  have  been  commenced,  and  because  by  such 
laws  no  suit  is  considered  as  commenced  until  after  service  is  had. 

AssnmpsitfOn  a  promissory  note.  Error  to  the  Circuit  Court  of  Cook 
County;  the  Hon.  Edward  F.  Dunne,  Judge,  presiding.  Heard  in  this 
court  at  the  March  term,  1897.    Affirmed.    Opinion  filed  March  29, 1 897. 

Oliver  &  Meoartnet,  attorneys  for  plaintiff  in  error. 
Peokham  &  Brown,  attorneys  for  defendant  in  error. 

Mr.  Presiding  Justice  Shepard  delivbred  the  opinion 
OF  the  Court. 

This  writ  of  error  is  prosecuted  from  a  judgment  for 
$8,280.80,  recovered  by  the  paj'^ee  against  the  maker  of  the 
following  promissory  note : 
''  $5,250.00.  New  York,  Sept.  1st,  1886. 

Twelve  months  after  date  I  promise  to  pay  to  J.  8.  D.  Man- 
ville,  or  order,  five  thousand  two  hundred  and  fifty  dollars, 
for  value  received,  with  interest  at  the  rate  of  six  per  cent 
per  annum,  having  deposited  with  him  as  collateral  security, 
with  authority  to  sell  the  same  at  public  or  private  sale  on 
the  non-performance  of  this  promise,  and  without  notice  one 
hundred  and  fifty -four  shares  of  the  stock  of  the  Union  Brick 
and  Tile  Mfg.  Co.,  and  one  hundred  shares  of  the  stock  of 
the  Kennedy  Brick  &  Tile  Machine  Co. 

John  T.  Collins. 

(Indorsed  on  back):    J.  8.  D.  Manvillb." 
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The  suit  was  begun  by  the  filing  of  a  praecipe  and  decla- 
ration in  assumpsit,  and  the  issuance  and  delivery  to  the 
sheriff  for  service  of  a  summons  returnable  to  the  Septem- 
ber term  of  the  court,  on  August  31,  1893,  which  was  one 
day  (not  counting  days  of  grace)  less  than  six  years  from  the 
day  on  which  the  note  matured. 

The  original  summons  was  returned  "not  found,"  as  were 
also  an  alias  and  three  pluries  summonses  that  were  return- 
able, respectively,  to  each  of  four  succeeding  terms,  and  a 
fourth  pluries  summons  was  returned  served  on  February 
9,  1894. 

The  note  was  executed  and  delivered  at  the  place  of  its 
date,  and  neither  party  to  it  was  then  or  has  since  been,  a 
citizen  or  resident  of  this  State. 

The  first  proposition  of  counsel  for  plaintiff  in  error  is, 
that  the  cause  of  action  arose  in  New  York,  that  bv  the 
laws  of  New  York  an  action  could  not  be  maintained  on  the 
note  there,  by  reason  of  lapse  of  time,  and,  therefore,  one 
can  not  be  maintained  here  in  Illinois. 

We  do  not  understand  defendant  in  error  to  deny  that 
the  cause  of  action  arose  in  New  York,  nor  that  the  pleas 
that  were  filed  fairly  and  properly  presented  the  proposition 
for  which  the  plaintiff  in  error  contends. 

It  was  stipulated  between  the  parties  that  Sections  380, 381, 
382,  398  and  399  of  the  New  York  Code  of  Civil  Procedure, 
and  Section  20  of  the  Illinois  Limitation  Act,  and  Sections  1 
and  9  of  the  Illinois  Practice  Act,  should  be  introduced  and 
considered  in  evidence  without  pleading  the  same. 

The  five  sections  of  the  New  York  Code,  included  in  the 
stipulation,  are  as  follows  : 

"  Sec.  380.  Other  periods  of  limitation.  The  following 
actions  must  be  commenced  within  the  following  periods, 
after  the  cause  of  action  has  accrued. 

Sec.  381.  Within  twenty  years.  (Amended  1877.) 
Within  twenty  years :  An  action  upon  a  sealed  instru- 
ment. 

But  where  the  action  is  brought  for  breach  of  a  covenant 
of  seizin,  or  against  incumbrances,  the  cause  of  action  is, 
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for  the  purpose  of  this  section  only,  deemed  to  have  accrued 
upon  an  eviction,  and  not  before. 

Sec.  382.  Within  six  years,  f  Amended  1877.)  Within 
six  years:  1.  An  action  upon  a  contract  obligation  or 
liability,  express  or  implied,  except  a  judgmsnt  or  sealiid 
instrument." 

"  Sec.  398.  When  action  deemed  to  be  commenced. 
(Amended  1877.)  An  action  is  commenced  against  a  de- 
fendant, within  the  meaning  of  any  provision  of  the  act 
which  limits  the  time  for  commencing  an  action,  when  the 
summons  is  served  on  him  or  on  a  co-defendant,  who  is  a 
joint  contractor,  or  otherwise  united  in   interest  with  him. 

Sec.  399.  Attempt  to  commence  action  in  a  court  of 
record.  An  attempt  to  commence  an  action  in  a  court  of 
record  is  equivalent  to  the  commencement  thereof  against 
each  defendant,  within  the  meaning  of  each  provision  of 
this  act,  which  limits  the  time  for  commencing  an  action 
when  the  summons  is  delivered,  with  the  intent  that  it  shall 
be  actually  served,  to  the  sheriflp,  or,  where  the  sheriflF  is  a 
party,  to  a  coroner  of  the  county  in  which  that  defendant, 
or  one  of  two  or  more  co-defendants  who  are  joint  con- 
tractors or  otherwise  united  in  interest  with  him,  resides, 
or  last  resided,  or,  if  the  defendant  is  a  corporation,  to  a 
like  officer  of  the  county  in  which  it  is  established  by  law. 
or  wherein  its  general  business  is  or  was  last  transacted,  or 
wherein  it  keeps,  or  last  kept,  an  office  for  the  transaction 
of  business.  But  in  order  to  entitle  a  plaintiff  to  the  benefit 
of  this  section,  the  delivery  of  the  summons  to  an  officer 
must  be  followed  within  sixty  days  after  the  expiration  of 
the  time  limited  for  the  actual  commencement  of  the 
action  by  personal  service  thereof  upon  the  defendant 
sought  to  be  charged,  or  by  the  first  publication  of  the  sum- 
mons, as  against  that  defendant,  pursuant  to  an  onler  for 
service  upon  him  in  that  manner." 

Sections  1  and  9  of  our  Practice  Act  merely  provide  that 
the  first  process  in  actions  in  courts  of  record  shall  be  a 
summons,  made  returnable,  etc.,  and  for  the  issuance  of 
alias  summonses  where  the  original  has  not  been  served. 
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Section  20  of  our  Limitation  Act  is  as  follows : 

'^  Sec.  20.  When  a  cause  of  action  has  arisen  in  a  State 
or  Territory  out  of  this  State,  or  in  a  foreign  country,  and 
by  the  laws  thereof  an  action  thereon  can  not  be  main- 
tained by  reason  of  the  lapse  of  time,  an  action  thereon  shall 
not  be  maintained  in  this  State." 

The  real  point  in  the  controversy,  upon  the  first  proposi- 
tion of  plaintiff  in  error,  is  whether  or  not  the  acts  that 
were  done  on  August  31,  1893,  in  the  way  of  commencing 
the  suit,  taken  in  connection  with  the  further  fact  that  sum- 
mons was  not  actually  served  upon  the  there  defendant  until 
more  than  five  months  afterward,  were  sufficient  to  stop 
the  running  of  the  statute  of  limitations. 

It  needs  only  that  the  quoted  sections  of  the  New  York 
Code  be  read  to  conclude  that  such  acts  did  not  constitute 
the  commencement  of  an  action,  or  an  attempt  to  commence 
an  action,  within  the  New  York  Code.  But  it  is  equally 
plain  that  such  actions  amounted  to  the  commencement  of  a 
suit,  under  our  decisions.  Schroeder  v.  Mer.  &  Mech.  Ins. 
Co.,  104  111.  71;  C.  &  N.  W.  Ky.  Co.  v.  Jenkins,  103  111.  588; 
Ilekla  Ins.  Co.  v.  Schroeder,  9  111.  App.  472.  And  so  we  are 
left  to  inquire  what  construction  and  effect  should  be  given 
to  Section  20  of  our  Limitations  Act,  already  quoted. 

Its  purport  is,  that  if  "  by  reason  of  the  lapse  of  time  " 
no  action  upon  the  note  in  question  could  be  maintained  in 
New  York,  none  could  be  maintained  in  Illinois. 

When  the  suit  was  begun, "  the  lapse  of  time  " — six  years 
from  the  time  the  cause  of  action  accrued — provided  by  the 
New  York  Code  had  not  run.  What  was  done  by  way  of 
issuance  and  delivery  to  the  sheriff,  for  service,  of  the  sum- 
mons, on  August  31,  1893,  constitued,  under  our  laws,  all 
that  was  requisite  to  the  commencement  of  an  action. 

By  the  commencement  of  the  suit,  our  courts  acquired 
jurisdiction  over  the  plaintiflF  and  the  subject-matter  of  the 
suit.  It  only  remained  to  acquire  jurisdiction  over  the  de- 
fendant in  order  to  proceed  to  judgment,  which  was  finallj'^ 
done  in  pursuance  of  the  laws  of  the  forum. 

Such  jurisdiction  could  not,  we  think,  be  ousted  because 
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of  a  different  practice  and  procedure  pertaining  in  New- 
York,  whereby  no  suit  should  be  considered  to  have  been 
'*  commenced "  until  after  personal  or  publication  service 
upon  a  defendant. 

The  '*  lapse  of  time  "  named  in  section  20  must,  we  think, 
refer  to  the  time  when  suit  was  begun  within  the  interpreta- 
tion given  to  our  laws  by  the  Supreme  Court  of  the  State. 

Had  the  law  of  New  York  been  like  that  of  Illinois  with 

4 

reference  to  what  constitutes  the  commencement  of  an 
action,  there  could  be  no  controversy,  for  August  31,  1893, 
was  early  enough  under  the  laws  of  either  jurisdiction  to 
have  "  commenced  "  the  action.  Non  constat  but  the  defend- 
ant might  have  been  personally  served  in  the  suit  that  was 
begun  here,  on  the  same  day  the  summons  issued,  and  in 
such  case  there  could  have  been  no  controversy,  for  then 
everything  to  constitute  the  commencement  of  a  suit,  accord- 
ing to  the  New  York  law,  would  have  been  done. 

It  being  plain  that  on  the  day  the  action  was  begun  in 
this  jurisdiction,  one  might  have  been  ''commenced"  and 
maintained  in  New  York,  we  do  not  think  it  was  intended 
by  section  20  that  our  courts  should  look  any  further.  To 
require  them  to  look  further,  as  is  asked  in  this  case,  would 
be  to  surrender  our  own  methods  of  procedure  and  adopt 
those  of  another  State. 

The  other  questions  in  the  case  as  to  whether  the  note 
was  accommodation  paper  to  enable  the  payee  (defendant  in 
error)  to  borrow  money,  or  was  given  by  the  maker  to  secure 
some  optional  engagements  entered  into  between  himself 
and  the  paj^ee,  were  settled  upon  conflicting  evidence  against 
the  plaintiff  in  error,  and  we  can  not  say  from  a  review  of 
it  all,  that  the  questions  were  wrongly  determined 

The  application  for  a  new  trial  upon  the  ground  of  newly 
discovered  evidence  was  properly  overruled.  The  evidence 
upon  which  the  application  was  based  was  at  the  most  only 
cumulative,  and,  if  heard,  we  do  not  think  should  have 
altered  the  verdict. 

Upon  the  whole  record  the  judgment  should  be  upheld, 
and  it  is  therefore  affirmed. 
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Supreme  Lodge  Kulghts  of  Pythias  t.  Kate  McLennan. 

1.  PLEADING! — Sufflctency  of  Averment  that  Contract  Sued  on  is  Con- 
tract  of  DefencUj^nt.—A  declaration  which  names  the  defendant  in  its 
commencement  and  then  alleges  that  "  the  defendant  made  its  policy 
of  insurance  and  delivered  the  same  to  the  plaintiff  in  words  and  figures 
following,  to  wit,"  and  setting  forth  the  policy  sued  on,  sufficiently 
avers  that  such  policy  is  the  contract  of  the  defendant  named  in  the 
opening  clause. 

2.  Same — Payment  of  Dues  to,  and  Compliance  with  Laws  of  Insur- 
ance Order, — In  a  suit  on  an  endowment  certificate  requiring  payment 
of  all  assessments  and  compliance  with  all  laws  governing  the  order,  as 
a  condition  to  the  certificate  remaining  in  force,  it  is  not  necessary  to 
allege  such  payment  or  compliance.  If  any  assessments  were  made,  or 
if  there  were  any  laws  governing  the  order,  it  is  for  the  defendant  to 
show  the  facts. 

3.  Same — Facets  only  Should  be  Stated  and  not  Matters  of  Law. — In 
pleadings,  facts  only  are  to  be  stated,  and  not  arguments,  inferences, 
conclusions  or  matters  of  law,  and  an  allegiation  in  a  plea  that  a  boai'd 
of  control  had  jwwer  to  enact  rules,  laws  and  regulations  for  the  gov- 
ernment of  an  order  is  bad,  because  it  tenders  an  issue  of  law  and  not 
of  fact. 

4.  OovTRACrrs— Acquiescence  in  Attempt  of  Third  Party  to  Alter. — 
While* the  parties  to  a  contract  may  by  mutual  consent  change  its  terms, 
an  attempt  by  one  not  a  party  to  the  contract  to  do  so  does  not  bind 
one  of  the  parties,  although  he  may  have  had  notice  of  and  acquiesced 
in  such  attempt. 

Assam psit,  on  a  membership  certificate.  Appeal  from  the  Superior 
Court  of  Cook  County;  the  Hon.  James  Goooin,  Judge,  presiding. 
Heard  in  this  court  at  the  March  term,  1897.  Affirmed.  Opinion  filed 
March  29,  1897. 

Benson  Landon  and  Wiluam  S.  Fobbest,  attorneys  for 
appellant. 

MoDannold  &  Phelps,  attorneys  for  appellee. 

Mb.  Justice  Watbbman  delivebbd  the  opinion  of  thb 

COUBT. 

This  w^s  an  action  of  assumpsit  brought  by  appellee 
against  appellant  to  recover  on  a  certificate  of  membership 
or  policy  of  insurance,  as  it  is  termed  in  the  declaration. 
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Which  said  certificate  of  membership  is  set  forth  in  the 
declaration,  in  haec  verbay  the  death  of  the  assured,  Kennetli 
McLennan,  being  averred. 

To  the  declaration  filed  by  the  plaintiff  below,  the  follow- 
ing plea  was  interposed : 

"And  the  defendant  says,  that  in  a  certain  application 
for  membership  made  by  said  Kenneth  McLennan,  which 
application  was  made  a  part  of  the  said  contract  contained 
in  said  certificate,  and  was  offered  to  said  defendant  as  an 
inducement  and  consideration  for  the  making  of  said  certifi- 
cate, the  said  Kenneth  McLennan  agrees  to  be  governed 
b/,  and  that  the  said  contract  so  made  should  be  controlled 
by  all  the  laws,  rules  and  regulations  of  the  order  govern- 
ins:  said  rank  now  in  force,  or  that  mav  hereafter  be  enacted 
by  the  Supreme  Lodge,  Knights  of  Pythias  of  the  World, 
and  that  under  the  provisions  and  conditions  of  said  supposed 
instrument  in  writing  and  supposed  certificate  of  member- 
ship in  said  declaration  mentioned,  which  terms  and  condi- 
tions were  accepted  by  said  Kenneth  McLennan,  the  said 
instrument  in  writing  and  supposed  certificate  of  member- 
s'.iip  were  issued  upon  consideration  of  full  compliance  by 
the  said  Kenneth  McLennan  with  all  the  laws  governing 
s  lid  rank,  now  in  force,  or  that  may  hereafter  be  enacted, 
and  that  he  should  be  in  good  standing  under  said  laws  at 
the  time  of  his  death,  and  that  it  was  understood  and  agreed 
that  any  violation  of  the  condition  contained  in  said  certifi- 
cate of  membership,  or  the  requirement  of  the  laws  in  force 
governing  said  rank,  should  render  said  certificate  and  all 
claims  under  it,  null  and  void,  and  that  at  the  time  of  the 
issuing  of  said  certificate,  to  wit,  on  the  22d  day  of  August, 
1890,  and  ever  since  the  board  of  control  of  said  Endow- 
ment Rank  had  full  power  to  enact  laws,  rules  and  regula- 
tions, and  to  alter  and  amend  the  same  for  the  government 
of  said  Endowment  Eank,  and  that  in  pursuance  of  such 
authority  the  said  board  of  control  of  said  Endowment  Rank 
did,  on,  to  wit,  at  its  regular  quarterly  session,  held  in 
Chicago,  from  January  12  to  13,  lSi^3,  duly  enact  and  adopt 
the  following  law,  rule  and  regulation  :    *  If  the  death  of 
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any  member  of  the  Endowment  Rank  heretofore  admitted 
into  the  first,  second,  third  or  fourth  classes,  or  hereafter 
admitted,  shall  result  from  self-destruction,  either  voluntary 
or  involuntary,  whether  such  member  shall  be  sane  or  in- 
sane at  the  time,  or  if  such  death  shall  be  caused  or  super- 
induced by  the  use  of  intoxicating  liquors,  narcotics  or 
opiates,  or  in  consequence  of  a  duel,  or  at  the  hands  of 
justice,  or  in  violation  or  attempted  violation  of  any  crim- 
inal law,  then,  in  such  case,  the  certificate  issued  to  such 
member,  and  all  claims  against  such  Endowment  Rank  on 
account  of  such  membership  shall  be  forfeited;'  of  the  enact- 
ment of  which  law  the  said  Kenneth  McLennan  had  notice 
and  acquiesced  in  from  thence  up  to  the  time  of  his  death, 
and  the  said  law,  rule  and  regulation  remained  and  was  in 
force  and  governed  the  said  Endowment  Rank  at  the  time 
of  the  death  of  said  Kenneth  McLennan;  and  the  defendant 
says  that  the  death  of  said  Kenneth  McLennan  resulted 
from  self-destruction,  bv  reason  whereof  the  said  certificate 
and  all  claims  thereon  against  the  defendant  became  for- 
feited and  the  defendant  not  liable  to  pay  the  same,  or  any 
part  thereof." 

A  demurrer  to  this  plea  having  been  sustained,  the  defend- 
ant elected  to  stand  by  its  plea,  whereupon  a  jury  was 
impaneled,  and  assessed  the  plaintifTs  damages  at  the  sum 
of  $3,000. 

It  is  urged  by  appellant  that  it  appears  from  the  declara- 
tion, that  the  contract  sued  on  was  not  the  contract  of  the 
Supreme  Lodge,  Knights  of  Pythias,  of  the  World.  The 
declaration  alleges  that  the  defendant,  on  the  22d  day  of 
August,  1890,  made  its  policy  of  insurance  and  delivered 
the  same  to  the  plaintiff  "  in  words  and  figures  following, 
to  wit:  "Thereafter  there  is  set  forth  the  certificate  of 
membership  introduced  in  evidence." 

This  was  a  sufficient  averment. 

The  endowment  certificate  purports  to  have  affixed  thereto 
the  seal  of  the  Supreme  Lodge,  Knights  of  Pythias,  of  the 
World.  It  was  shown  that  the  president  of  the  Knights  of 
Pythias  had  stated  that  the  class  in  which  the  deceased  was 
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insured  was  sufficient  to  pay  out  $3,000  to  each  deceased 
member.  This,  in  the  absence  of  anything  to  the  contrary, 
sufficiently  showed  that  the  endowment  certificate  was  a 
contract  made  by  appellant. 

It  is  also  urged  that  the  declaration  will  not  support  the 
judgment,  because  it  does  not  ayer  payment  of  all  assess- 
ments required,  the  payment  of  assessments  being,  in  the 
endowment  certificate,  made  a  condition  of  its  remaining  in 
force. 

It  does  not  appear  that  any  assessments  were  made.  If 
there  were  any,  the  burden  was  upon  appellant  to  show  it. 

It  is  also  urged  that  the  declaration  fails  to  allege  com* 
pliance  by  the  assured  with  all  laws  governing  the  rank  in 
force  at  the  time  of  the  issuance  of  the  certificate,  or  there- 
after enacted. 

It  does  not  appear  that  there  were  any  laws  governing 
the  rank  in  which  the  deceased  was  insured  in  force  at  the 
time  the  certificate  was  issued,  or  thereafter  enacted.  If 
there  were  any  such,  it  was  for  appellant  to  show  the  same. 
The  declaration  alleges  that  the  said  policy  was  in  full  force 
and  effect  when  the  said  Kenneth  McLennan  died.  This 
was  a  sufficient  allegation  in  that  regard.  Appellant  made 
no  denial  of  this  charge,  but  relied  upon  the  special  plea 
which  it  filed,  to  which,  as  we  have  before  stated,  a  demurrer 
was  sustained. 

Nor,  under  the  pleadings,  was  notice  and  proof  of  death 
and  good  standing  in  the  rank,  at  the  time  of  the  death  of 
the  deceased,  necessary. 

The  plea,  to  which  a  demurrer  was  sustained,  alleges  that 
on  the  22d  day  of  August,  1S90,  and  ever  since,  the  board 
of  control  of  said  Endowment  Eank  had  full  power  to  enact 
laws,  rules  and  regulations,  and  to  alter  and  amend  the 
same  for  the  government  of  said  Endowment  Eank. 

This  is  a  mere  pleading  of  a  conclusion — a  statement  as  to 
the  law. 

The  provision  in  the  certificate  of  membership,  or  agree- 
ment which  the  deceased  entered  into,  declares  that  a  consid- 
eration of   the  obligation  to  pay  the  endowment  therein 
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provided  for,  is  that  the  assured  should  comply  with  all  the 
laws  governing  the  Endowment  Eank  of  the  order  of 
Knights  of  Pythias  then  in  force,  or  that  thereafter  might 
be  enacted. 

The  agreement  as  to  laws  that  might  thereafter  be  enacted, 
was  as  to  laws  thereafter  enacted  by  the  Supreme  Lodge, 
Knights  of  Pythias,  of  the  World,  of  which  the  deceased 
became  a  member.  There  was  no  agreement  that  he  was  to 
be  bound  by  laws  that  might  thereafter  be  enacted  by  the 
board  to  control  of  the  Endowment  Rank. 

Had  appellant  pleaded  that  after  the  issue  of  said  certifi- 
cate, the  Supreme  Lodge,  Knights  of  Pythias,  of  the  World, 
with  whom  the  assured  had  contracted,  had  enacted  the  law, 
rule  or  regulation  set  forth  in  the  plea,  appellee  could  have 
joined  issue  thereon.  Such  pleading  would  have  raised  a 
question  of  fact  for  trial  by  a  jury;  as  it  was,  the  allegation 
that  the  board  of  control  had  full  power  to  enact  laws  and 
the  law  set  forth  in  the  plea,  tendered  only  an  issue  of  law. 

Upon  an  issue  made  as  to  whether  the  Supreme  Lodge, 
Knights  of  Pythias,  of  the  World,  had  made  the  law,  rule  or 
regulation  set  forth  in  the  plea,  appellant  might  have  shown 
what  the  board  of  control  had  done,  and  what  there  was  in 
the  constitution  or  laws  of  the  Supreme  Lodge  giving  the 
board  of  control  of  the  Endowment  Rank  authority  to  enact 
the  law  set  forth  in  the  plea.  Appellee  could  not  join  issue 
upon  the  allegation  that  the  board  of  control  had  full  power 
to  enact  rules,  laws  and  regulations  for  the  government  of 
the  Endowment  Rank,  because  such  allegation  tendered  an 
issue  of  law,  and  not  one  of  fact. 

In  pleading,  facts  only  are  to  be  stated,  and  not  argu- 
ments, inferences,  conclusions,  or  matters  of  law,  in  which 
respect  pleadings  at  law  differ  materially  from  those  in 
equity.  1st  Chitty's  Pleadings,  16th  Am.  Ed.,  pp.  236,  253 
and  666. 

Every  plea  should  be  true  and  capable  of  proof,  for  truth 
is  the  goodness  and  virtue  of  pleading,  as  certainty  is  the 
grace  and  beauty  of  it. 

The  plea  alleges  that  of  the  enactment  of  the  (alleged) 


G04  Appellate  Courts  of  Illinois. 

Vol.  69.]  Chandler  v.  LouiBville  Banking  Co. 

law  set  forth  therein,  the  assured  had  notice  and  acquiesced 
in  from  thence  up  to  the  time  of  his  death. 

This  is  an  allegation  that  the  assured  had  notice  of,  and 
acquiesced  in,  the  action  of  the  board  of  control  of  the 
Endowment  Kank  in  attempting  to  create  a  new  law. 

As  the  manner  in  which  the  so-called  law  was  created  is 
set  forth,  the  charge  amounts  to  no  more  than  that  the 
assured  had  notice  of,  and  acquiesced  in,  what  the  board  of 
control  had  done. 

The  contract  of  the  assured  was  with  the  Supreme  Lodge,- 
Knights  of  Pythias  of  the  World,  and  not  with  the  board  of 
control  of  the  Endowment  Rank.  Quite  likely  the  parties 
to  the  contract  might,  by  mutual  consent,  have  changed  its 
terms,  but  an  attempt  by  one  not  a  party  to  the  contract 
to  change  the  agreement  did  not  alter  the  compact,  although 
the  assured  might  have  had  notice  of,  and  acquiesced  in, 
such  attempt. 

In  Supreme  Lodge,  Knights  of  Pythias,  of  the  World  v. 
LaMalta  et  al.,  31  S.  W.  493,  the  Supreme  Court  of  Tenn- 
essee held  that  the  board  of  control  had  not  power  to  enact 
the  by-law  set  forth  in  the  plea  filed  in  this  case. 

We  do  not  think  that  such  question  is  before  us,  because 
the  demurrer  to  the  plea  raised  the  question,  not  of  the 
authority  of  the  board  of  control  to  make  such  by-law,  bat 
whether  there  was  properly  charged  in  the  plea  that  any 
such  by-law  had  been  made  by  the  Supreme  Lodge,  Knights 
of  Pythias  of  the  World,  with  which  alone  the  assured 
entered  into  contractual  relations. 

The  judgment  of  the  Superior  Court  is  affirmed. 


Samuel  Chandler  et  al.  v.  Louisville  Banking  Go. 

1.  Creditor's  BiiAj—What  Assets  May  he  Reached  by.—A  creditor's 
bill  will  not  lie  to  reach  assets  of  tlie  debtor  which  the  latter  cannot  re- 
cover in  his  own  name. 

2.  Decrees— On  Conflicting  Evidence. — Where  from  a  candid  and 
full  consideration  of  evidence,  that  was  conflicting  and  about  evenly  bal- 
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anced,  a  court  of  appeal  is  not  able  to  say  that  a  chancellor,  who  heard 
the  whole  case  and  saw  the  witnesses,  came  to  an  erroneous  conclusion, 
his  decree  must  be  affirmed. 

Creditor's  Bill. —Error  to  the  Superior  Court  of  Cook  County;  the 
Hon.  John  Barton  Payne,  Judge,  presiding.  Heard  in  this  court  at 
the  March  term  1897.    Affirmed.    Opinion  filed  March  29,  1897. 

Mlllard  R.  Powers,  attorne}'^  for  plaintiffs  in  error. 
-   Oliver  &  Mecaetnky,  attorneys  for  defendant  in  error. 

Mr.  Presiding  Justice  Shbpard  delivered  the  opinion 
OF  THE  Court. 

The  question  here  involved  is  one  of  equitable  priority 
between  the  defendant  in  error,  and  the  plaintiff  in  error, 
Thompson,  to  accrued  and  unpaid  rent  due  from  the  firm  of 
William  Goodrow  &  Co.,  a  tenant  and  occupant  of  certain 
premises  in  Chicago,  under  a  written  lease  from  the  plaintiff 
in  error.  Chandler. 

The  Louisville  Banking  Company,  defendant  in  error, 
obtained  a  judgment  at  law  for  $2,495,  and  costs,  against 
(Jhandler  on  September  20,  1894,  upon  which  an  execution 
was  duly  issued  and  returned  wholly  unsatisfied.  There- 
upon, on  September  14,  1896,  it  tiled  its  creditor's  bill 
against  Chandler,  and  the  members  of  said  firm  of  Good- 
row  &  Co.,  and  other  persons,  and  on  September  19,  1896, 
filed  its  amended  and  supplemental  bill,  bringing  into  the 
suit  one  Dudley,  who  turned  out  to  be  only  the  representa- 
tive of  said  Thompson,  and  attacking  a  judgment  that  was 
confessed  by  Chandler  in  favor  of  Dudley  on  August  20, 
1896,  and  attacking  also  an  assignment  that  purported  to 
have  been  made  on  September  10,  1896,  by  Chandler  to 
Dudley,  of  the  lease  under  which  the  rent  in  question 
accrued. 

Ssrvice  of  summons  issued  upon  the  original  bill,  was  had 
upon  Chandler  and  the  Goodrows  on  the  same  day  the  bill 
was  filed,  September  14,  1896,  and  Dudley  was  served  with 
summons  upon  the  amended  and  supplemental  bill  on  Sep- 
tember 23,  1896. 
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Answers  hy  all  of  the  defendants  were  promptly  filed,  and 
the  cause  coming  on  to  be  heard  on  the  merits,  the  chancellor 
gave  a  decree  finding  the  material  allegations  of  the  bill  and 
supplemental  bill  to  be  true;  that  of  said  rent  accruing  from 
the  Qoodrows  to  Chandler  there  remained  due  and  unpaid  at 
the  filing  of  the  bill  the  sum  of  $2,830,  and  that  since  the  serv- 
ice of  process  $150  additional  rent  had  accrued,  making  a 
total  of  $2,980,  and  that  the  Goodrows  were  liable  therefor; 
that  there  was,  at  the  time  of  the  decree,  $2,752.12  due  from 
Chandler  to  the  banking  company,  besides  costs,  making  a 
total  of  $2,763.62,  which  it  was  decreed  should  be  paid  by 
the  Goodrows  to  the  banking  company  in  satisfaction  pro 
tanto  of  said  $2,980  rent,  so  found  to  be  due  and  unpaid  from 
tiiem  to  Chandler. 

The  claim  of  Thompson,  through  Dudley,  for  priority 
over  the  banking  company  to  the  amount  of  $2,883.12  for 
cash  advanced  by  Thompson  to  Chandler,  rests,  at  last,  upon 
two  questions  of  fact,  if  we  assume,  as  for  the  purposes  of 
this  opinion  we  do,  that  said  amount  was  justly  due  by 
Chandler  to  Thompson. 

One  of  those  questions  is,  was  there  an  oral  assignment  of 
the  rent  in  question  made  by  Chandler  to  Thompson  on 
August  18,  1896,  which  was  the  date  of  the  last  advance  of 
$250,  made  by  Thompson  to  Chandler  ? 

We  agree  with  counsel  for  plaintiff  in  error  that  the 
equities  of  the  banking  company  are  susceptible  of  being 
worked  out  only  through  Chandler,  and  hence,  if  as 
between  Chandler  and  Thompson,  such  an  assignment  was 
at  that  time  made  by  Chandler  to  Thompson  as  would 
estop  Chandler  from  questioning  it  in  equity,  it  would  so 
operate  as  between  the  banking  company  and  Thompson. 
Bonte  v.  Cooper,  90  111.  440. 

But  from  a  considerate  examination  of  the  evidence  upon 
that  question,  our  conclusion  is,  that  there  was  neither  a 
a  legal  nor  an  equitable  assignment  of  the  lease,  nor  of  the 
rent  due  or  to  become  due  thereunder,  made  at  that  time 
under  which  Thompson  could  claim  anything  as  against 
Chandler,  or  anybody  else,  either  at  law  or  in  equity. 


FinKT  District — March  Term,  1897.       607 


Chandler  v.  Louisville  Banking  Co. 


The  other  question  is,  was  the  assignment  of  the  lease 
that  was  executed  on  its  back  by  Chandler  to  Dudley  (who 
stood  in  place  of  Thompson)  made  on  September  10,  1896, 
the  date  it  bears,  or  was  it  made  after  September  14,  1896, 
the  day  on  which  the  Goodrows — the  lessees — were  served 
with  summons  upon  the  original  bill,  and  dated  back  as  of 
the  tenth  ? 

Dudley  was  not  called  as  a  witness.  Chandler  and 
Thompson  testified,  but  neither  of  them  said  anything  upon 
that  subject. 

Mr.  Powers,  counsel  for  plaintiffs  in  error,  testified  that 
he  wrote  the  assignment  and  that  it  was  signed  by  (chand- 
ler in  his  presence  on  the  date  it  bears,  and  that  he  "  im- 
mediately went  to  the  office  of  Mr.  Williams  and  showed 
him  the  lease.  *  *  *  I  am  quite  sure  that  I  showed 
Mr.  Williams  the  assignment  on  the  back  of  the  lease  on 
September  10  th. 

Q.  Did  you  call  Mr.  Williams'  attention  particularly 
to  this  assignment  on  the  10th  ?  A.  Yes,  sir;  because  I 
told  him  that  I  should  not,  under  any  circumstances,  rely 
upon  the  creditor's  proceeding;  that  I  should  rely  upon  the 
assignment  of  the  lease." 

Mr.  Williams  was  the  attorney  for  the  Goodrows,  and  he 
and  Mr.  Powers  had  previously  had  a  number  of  consulta- 
tions together  regarding  the  amount  of  rent  that  was  due 
upon  the  lease,  and  how  its  payment  by  the  Goodrows  could 
be  made  with  safety  to  themselves  ao^ainst  the  claims  of 
other  persons  whose  rights,  or  supposed  rights  to  the  rent 
need  not  be  mentioned  in  this  connection. 

Mr.  Williams  was  the  only  other  witness  who  testified 
upon  the  subject,  and  his  testimony  was: 

"  I  think  1  first  saw  the  assignment  on  the  back  of  the 
lease  on  the  norning  of  the  16th  of  September  (1896).  *  * 
1  am  certain  that  it  was  after  the  service  on  the  Goodrows  in 
this  suit. 

Q.  What  time,  if  at  all,  were  the  summonses  served  on 
the  Goodrows  brought  to  your  office?  A.  They  were 
brought  to  my  office  late  in  the  afternoon  on  the  same  daj- 
that  the  bill  was  filed. 
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Q.  Was  that  Monday,  the  14th  ?  A.  I  think  that  was 
Monday,  the  14th  of  September.    *    *    * 

Q.  Mr.  Powers  has  stated  that  he  saw  you  on  the  morn- 
ing of  September  10th,  and  showed  you  that  assignment. 
What  can  you  say  with  reference  to  that  ?  A.  I  did  not 
see  that  assignment  until  the  morning  of  the  16th  (15th  ?), 
I  am  positive  of  that. 

Q.  Now,  did  Mr.  Powers,  on  September  10th,  say  any- 
thing to  you  about  his  having  any  assignment  on  that  lease  ? 
A.  No.  *  *  *  I  saw  very  little  of  the  adjusting  and 
accounting  had  on  the  10th.  because  I  was  in  and  out  of  the 
office  during  the  afternoon,  and  Messrs.  Goodrow  and 
Powers  together  talked  the  matter  over.  *  *  *  Mr. 
Powers  came  into  the  office  the  morning  after  the  bill  was 
filed  in  this  case,  and  I  said  to  him  that  we  were  confronted 
by  another  creditor's  bill.  Mr.  Powers  said,  '  Well,  what 
of  it  ? '  And  1  said,  '  There  is  this  about  it,  there  is  another 
claimant  for  the  rents.'  He  then  took  the  lease  out  of  his 
pocket  and  said,  *  Well,  I  have  an  assignment  of  the  lease.' 
He  then  handed  me  the  lease  and  I  read  the  assignment  on 
the  back  of  the  lease.  Then  we  had  some  little  talk  about 
the  assignment.  I  don't  now  recollect  just  what  was  said, 
but  I  know  I  hesitated  about  doing  anything  further  in  the 
matter,  and  I  think  Mr.  Powers  then  left  the  office.  I 
don't  recollect  anything  else  that  was  said  at  that  time;  I 
know  I  didn't  see  that  assignment  before;  I  have  a  distinct 
recollection  about  that." 

Inferences  might  be  drawn  from  the  date  which  the  assign- 
ment bore,  and  from  other  circumstances  surrounding  the 
then  pending  negotiations,  which  would  to  some  extent, 
and  about  equally,  confirm  the  recollection  of  each  of  the 
witnesses,  Mr.  Powers  and  Mr.  Williams,  who  alone  testified 
directly  upon  the  question. 

But  from  a  candid  and  full  consideration  of  all  the  evi- 
dence and  the  surrounding  circumstances,  we  are  not  able 
to  say  that  the  chancellor  who  heard  the  whole  case  and 
saw  the  witnesses,  came  to  an  erroneous  conclusion  upon 
evidence  that  was  conflicting  and  was   about  evenly  bal- 
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anced,  that  the  assignment  was,  as  against  the  defendant  in 
error,  void  and  ineffectual. 

And  we  must,  therefore,  affirm  the  decree. 

The  defendant  in  error  asks  that  it  be  allowed  as  costs  thd 
expense  it  has  been  put  to  in  printing  an  additional  abstract. 
We  have  found  the  additional  abstract  to  be  of  material 
service  in  numerous  respects  wherein  the  original  abstract 
was  defective,  but  it  was  quite  unnecessary  to  reprint,  as 
was  done,  the  whole  of  the  original  abstract.  One-half  of 
the  cost  of  printing  the  additional  abstract  will  be  ordered  to 
be  taxed  against  the  plaintifiF  in  error. 


West  Chicago  Street  B.  R.  Co.  v.  Benjamin  Franklin 

James. 


69      609 
93     «661 


1 .  Surplusage— Stefinflf  Duties  in  Actions  for  Negligence.  —In  actions 
for  negligence,  charging  that  certain  things  were  a  duty,  is  mere  sur- 
plusage. The  duty,  if  any,  results  from  the  existing  facts  which  should 
be  stated. 

2.  Passbnoers—  When  Persons  Become— Carrier  Must  Know  who  are, 
— A  person  who  has  signaled  a  passing  car  to  stop,  and  who,  it  having 
done  so,  is  in  the  act  of  getting  on  to  the  same,  having  proceeded  so  far 
as  to  put  his  foot  upon  the  step  of  the  car,  is  a  passenger,  for  whose 
safety  the  carrier  is  bound  to  exercise  the  highest  diligence,  and  it  is 
immaterial  whether  the  carrier  knows  that  such  person  has  seized  hold 
of  the  car  and  placed  his  foot  upon  the  step  or  not,  having  stopped  its 
car  for  the  reception  of  passengers  it  is  bound  to  take  notice  of  all  who 
occupy  that  relation. 

8.  Measure  of  Damages— AfeniaZ  Pain  in  Actions  for  Negligence, — 
Mere  humiliation  arising  from  the  contemplation  of  a  maimed  or  disfig- 
ured body,  is  not,  in  an  action  based  upon  ntfgligence,  to  be  taken  into 
consideration  in  estimating  the  pecuniary  loss  which  the  plaintiff  has 
suffered. 

4.  Same— W/ien  Errors  in  Instructions  as  to.  Not  Ground  for  Rever- 
sal,—Iti.  an  action  based  on  negligence  where  the  plaintiffs  right  to 
recover  under  the  evidence  is  clear,  and  the  judgment  he  has  obtained 
is  not,  for  the  injury  which  the  jury  had  a  right  to  believe  he  has  sua* 
tained.  excessive,  taking  into  consideration  only  the  proper  elements  of 
damage,  it  will  not  be  reversed  on  account  of  an  instruction  allowing 
the  jury  to  give  damages  for  future  mental  pain. 

You  txix  at 
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Trespass  on  the  Case,  for  personal  injuries.  Appeal  from  the  Supe- 
rior Court  of  Cook  County;  the  Hon.  Phiup  Stein,  Judge,  presiding. 
Heard  in  this  court  at  the  March  term,  1897.  Affirmed.  Opinion  filed 
March  29,  1897. 

■ 

Alexandeb  Sulltvan,  attorney  for  appellant;  Edward  J. 
MgArdle,  of  counsel. 

Case  &  Hooan,  attorneys  for  appellee. 

Mr.  Justice  Waterman  deliyered  the  opinion  of  the 
Court. 

This  was  an  action  to  recover  for  personal  injuries. 
Upon  the  trial  of  the  case  it  appeared  that  in  May,  1894, 
appellee,  being  on  Madison  street  at  its  intersection  with 
California  avenue,  signaled  one  of  the  defendant's  cars, 
proceeding  eastward,  to  stop.  The  car  did  stop  on  the 
southeast  corner  of  Madison  street  and  California  avenue. 
Madison  street  runs  east  and  west,  and  appellee,  who,  when 
he  first  signaled  the  car  was  on  the  north  side  of  Madison 
street,  crossed  over,  passed  around  the  rear  of  the  hinder- 
most  car,  took  hold  of  the  iron  handles,  and,  as  he  says, 
"  just  got  his  toe  upon  the  step  of  the  car''  when  it  sud- 
denly started  up,  dragging  him  along  for  a  distance  of 
some  fifty  feet,  when  his  grasp  broke  and  he  fell  to  the 
street,  sustaining  a  severe  injury  to  his  arm;  the  car  going 
on  without  paying  any  attention  to  him. 

Appellee  says  that  he  passed  around  the  rear  end  of  the 
hindermost  car  because  the  gate  was  up  on  the  north  side  of 
the  car,  thus  rendering  it  necessary  for  him  to  go  to  the 
south  side  of  the  car  in  order  to  get  on  the  same. 

There  was  not  entire  agreement  among  the  witnesses 
who  testified,  some  stating  that  the  car  was  in  motion 
when  appellee  seized  hold  of  it;  but  there  was  evidence 
from  which  the  jury  could  properly  find,  and  we  think  the 
preponderance  of  the  evidence  was,  that  the  car  had  stopped 
to  take  on  and  let  off  passengers,  and  that  the  appellee 
took  hold  of  the  iron  handles,  and  was  attempting  to  get 
on  the  car  before  it  started. 
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The  appellee  in  his  declaration  charges  that  on  the  day 
aforesaid,  he  became  a  passenger  on  said  train  at  the  inter- 
section of  West  Madison  street  and  California  avenue, "  and 
as  such  passenger  signaled  the  agent  in  charge  of  said  train 
at  the  proper  place  for  stopping  said  train,  to  wit,  at  the  cor- 
ner of  California  avenue  and  Madison  street,  and  thereupon 
said  train  was  brought  to  a  stop." 

There  is  a  manifest  inconsistency  in  this  allegation,  as  it 
is  evident  that  a  person  standing  in  the  street,  does  not  be- 
come a  passenger  upon  a  passing  street  car,  before  he  has 
signaled  it  to  stop.  We  think,  however,  that  the  allegation 
that  the  plaintiff  became  a  passenger  before  he  signaled  the 
train  to  stop,  may,  after  verdict,  be  rejected  as  surplusage. 

The  declaration  goes  on  to  allege  that  thereupon  said 
train  was  brought  to  a  stop,  and  then  and  there  became  the 
duty  of  the  defendant  to  give  the  plaintiff  an  opportunity 
to  safely  board  said  train  before  starting  the  same.  In  the 
entire  declaration  there  is  no  charge  that  the  signal  given 
by  the  plaintiff  was  noticed  or  became  known  to  the  defend- 
ant, plaintiff  having  signaled  the  car  to  stop,  and  seeing  it 
stop,  had  a  right  to  assume  that  it  had  come  to  a  halt  at  his 
request,  and  for  the  purpose  of  receiving  him  as  a  passen- 
ger. 

As  we  have  so  often  said,  in  this,  as  in  other  actions 
brought  for  negligence,  charging  that  certain  things  was 
a  duty,  is  mere  surplusage.  The  duty,  if  any,  results  from 
the  situation,  the  existing  facts.  Nor  is  there  in  the  declara- 
tion any  charge  that  the  defendant,  at  the  time  it  started 
its  car,  knew  that  the  plaintiff  was  endeavoring  to  take  pass- 
age thereon,  or  had  seized  hold  of  the  iron  handles  placed 
for  the  assistance  of  passengers,  or  had  put  his  foot  upon  the 
step.  Such  allegation  is,  in  our  judgment,  unnecessary 
when  it  is  charged  in  the  declaration,  in  substance,  that  the 
car  had  stopped  for  the  reception  of  passengers,  and  that  the 
plaintiff  was  attempting  to  get  on  board  the  car  and  had  one 
foot  upon  the  rear  step  of  the  car. 

A  person  who  has  signaled  a  passing  car  to  stop,  and  who, 
it  having  done  so,  is  in  the  act  of  getting  on  to  the  same. 
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having  proceeded  so  far  as  to  put  his  foot  upon  the  step  of 
the  car,  is  a  passenger,  for  whose  safety  the  carrier  is  bound 
to  exercise  the  highest  diligence.  JBrien  v.  Bennett,  8  Car- 
ringtbn  &  Payne,  721;  Smith  v.  Ry.  Co.,  32  Minn.  1. 

Whether  appellant  knew  that  appellee  had  seized  hold  of 
the  car  and  placed  his  foot  upon  the  step  before  the  car 
started  is  immaterial.  Having  stopped  its  car  for  the  recep- 
tion of  passengers,  it  was  bound  to  take  notice  of  all  who 
occupied  that  relation,  and  to  exercise  the  highest  degree 
of  diligence  for  the  safety  of  each. 

While,  therefore,  the  declaration  of  appellee  is  inartistic, 
we  think  that  it  is,  after  verdict,  sufficient  to  sustain  the 
judgment  recovered. 

The  jury  was  instructed  that  if  they  believed  from  the 
evidence  that  the  plaintiff  has  made  out  his  case  as  laid  in 
his  declaration,  by  a  preponderance  of  the  evidence,  then 
they  must  find  for  the  plaintiff;  and  also,  that  if  thoy 
believed  from  the  evidence  that  the  plaintiff,  while  in  the 
exercise  of  ordinary  care,  was  injured  by  or  in  consequence  of 
the  negligence  of  the  defendant,  in  manner  and  form  as 
charged  in  the  declaration,  then  the  jury  should  find  the 
defendant  guilty. 

It  is  urged  that  under  the  ruling  of  the  Supreme  Court 
in  Joliet  Steel  Co.  v.  Shields,  134  111.  209,  it  was  error  to 
give  such  instructions,  concerning  such  a  declaration  as  was 
filed  in  this  case.  What  we  have  already  said  is  sufficient 
upon  this  matter,  our  opinion  being  that  the  declaration,  in 
substance,  plainly  charges  that  the  plaintiff  was  a  passenger 
and  thereby  the  duty  of  defendant  to  him  ensued  as  a  mat- 
ter of  law. 

The  jury  was  instructed  that  in  estimating  plaintiff's 
damages,  if  any,  they  might  take  into  consideration  "  any 
future  bodily  and  mental  pain  or  suffering,  if  any,  that  they 
might  believe  from  the  evidence  the  plaintiff  would  sustain 
by  reason  of  injuries,  if  any,  he  might  have  received." 

Under  the  recent  rulings  of  the  Supreme  Court  in  this 
State,  followed  by  this  court  in  Chicago  &  Grand  Trunk  Ry. 
Co.  V.  Spurney, — 111.  A  pp. — opinion  filed  March  8,  1897; 
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l.  C.  JR,  R.  Co.  V.  Cole,  165  111.  334-339,  we  are  of  the  opin- 
ion that  such  instruction  as  to  future  mental  pain  or  suffer- 
ing, should  not  have  been  given.  In  Wisconsin  such  matter 
is  allowed  to  be  taken  into  consideration,  but  as  we  have 
before  said,  we  think  that  in  this  State  the  rule  is,  that 
mere  humiliation  arising  from  the  contemplation  of  a 
maimed  or  disfigured  body,  is  not,  in  an  action  based  upon 
negligence,  to  be  taken  into  consideration  in  estimating  the 
pecuniary  loss  which  the  plaintiff  has  suffered. 

Nevertheless,  the  injury  suffered  in  this  case  being,  as 
there  was  evidence  and  the  jury  had  a  right  to  find,  the 
breaking  and  crippling  of  the  right  arm,  causing  a  perma- 
nent disability  and  lessening  the  earning  capacity  of  the  ap- 
pellee, we  do  not  think  the  damages  by  him  recovered, 
$2,500,  are  excessive. 

It  does  not  appear  to  us  that  the  jury,  in  estimating  the 
plaintiff^s  damages,  were  influenced  by  the  instruction  as  to 
future  mental  pain,  or  gave  any  greater  amount  as  damages   ' 
than  they   would  have  done  had  such  instruction  been 
omitted. 

We  regard  the  plaintiff's  right  to  recover,  under  the  evi- 
dence, as  clear,  and  the  judgment  he  has  obtained  is  not,  for 
the  injury  which  the  jury  had  a  right  to  believe  he  has  sus- 
tained, excessive,  taking  into  consideration  only  the  elements 
ot  damage  which  it  is  proper  to  consider  in  an  action  based 
upon  negligence. 

The  judgment  of  the  Superior  Court  is  therefore  affirmed. 


Frank  E.  Baker  r.  Boyal  £•  Deane  and  George  G.  Brooks. 

1.  iNSTHUcnoNS— .Krror  Without  Injury. — Where,  upon  the  evidence 
a  plaintiff  could  not  recover,  it  matters  not  so  far  as  he  is  concerned, 
what,  if  any,  errors  were  committed  upon  instructions. 

'  2.    Ebrors — Must  be  Disclosed  by  Abstract. — Where  affidavits  filed  in 

support  of  a  motion  for  a  new  trial  are  not  in  the  abstract,  a  court  of  ap- 

!  peal  will  not  ii^q  lire  whether  they  showed  ground  for  a  new  trial  or  not. 
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Trespass  on  the  Case,  for  personal  injuries.  Appeal  from  the  Circuit 
Court  of  Cook  County;  the  Hon.  Edward  F.  Dunnk,  Judge,  presiding. 
Heard  in  this  court  at  the  March  term,  1897.  Afi^rmed.  Opinion  tiled 
March  29,  1897. 

Ferguson  &  Goodnow,  attorneys  for  appellant. 
Oliver  &  Meoartney,  attorneys  for  appellee. 

Mr.  Justice  Gaby  delivered  the  ©piwiow  of  the  Court. 

The  appellant  went  to  the  store  of  the  appellees,  "  who 
conduct  and  sell  general  restaurant  furnishings,  cooking 
utensils,  ranges  and  general  work,**  etc.  A  foreman  named 
Martin  was  on  the  fourth  floor  in  a  manufacturing  depart- 
ment in  which  tin  was  used.  The  appellant  wanted  some 
strips  oJP  tin,  and  on  the  main  floor  applied  to  a  salesman 
named  Ricketts  for  them. 

Here  the  dispute  begins.  Baker  says  that  Eicketts  said, 
"  Go  up  on  the  top  floor,  and  let  the  foreman  cut  them  out 
for  you;"  to  which  Baker  replied,  "  It  is  a  small  matter.  I 
don't  want  to  go  up  four  or  five  flights  of  stairs;  you  can 
send  the  boy  up  and  have  them  cut,'^  and  Ricketts  answered, 
"  Never  mind,  come  over  here;  I'll  take  you  up  in  the  ele- 
vator. 

That  Baker  then  said  "  very  well,"  and  followed  Ricketts 
to  an  elevator.  Ricketts  tells  substantially  the  same  story 
to  the  end  of  the  direction  by  him  to  Baker  to  go  up  for  the 
strips,  and  that  then  Baker  said  he  didn't  wish  to  walk  up- 
stairs, and  wanted  to  know  if  Ricketts  would  take  him  up 
in  the  elevator;  to  which  Ricketts  answered  that  they  didn't 
have  a  passenger  elevator,  and  Baker  said ''  Well,  I  have  rode 
on  it  before.     Start  me  up." 

They  did  go  to  the  elevator,  which  was  for  freight,  not 
passengers,  and  Ricketts  pushed  up  a  sliding  door,  and  was 
doing  what  was  necessary  to  bring  the  platform  from  above 
to  the  level  of  that  floor,  when  Baker  stepped  by  him  into 
the  shaft,  and  fell  to  the  basement. 

Baker  testified  that  the  place  was  dark,  and  he  had  never 
been  there  bafore.    On  both  these  points  he  was  contra* 
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dieted  by  a  strong  preponderance  of  the  evidence,  but  upon 
his  own  version  it  was  his  own  want  of  ordinary  care  in 
passing  by  Eicketts  into  the  dark  which  led  to  his  misfor- 
tune. 

As  upon  the  evidence  the  appellant  ought  not  to  recover, 
it  matters  not  what,  if  any,  errors  were  committed  upon 
instructions.  Ennis  v.  Pullman's  P.  C.  Co.,  60  111.  App.  398; 
S.  C,  165  111.  161. 

Whether  the  affidavits  furnished  any  ground  for  a  new 
trial  we  will  not  inquire,  as  they  are  not  in  the  abstract. 
City  Electric  Ry.  v.  Jones,  161  111.  47.  The  judgment  is 
affirmed* 


Estate  of  John  D.  Long  v.  George  P.  Jones. 

1 .  Promissory  Notes — Illegality  of  Consideration  as  a  Defense — The 
General  Rule  Stated — The  general  rule  is  that  illegality  of  consideration, 
even  though  such  consideration  grows  out  of  an  act  prohibited  by 
statute,  can  not  be  set  up  against  the  bona  fide  assignee  of  a  note  unless 
the  statute  expressly,  or  by  necessary  implication,  declares  the  note  to 
be  void. 

2.  Same — To  Secvre  Money  Loaned  for  Illegal  Purposes,  are  Collect- 
ible by  an  Innocent  Purchaser. — A  note  given  to  secure  the  payment  of 
money  knowingly  loaned  to  the  maker  of  the  note  to  enable  him  to  bet 
and  wager  the  same  on  a  horse  race  is  valid  and  collectible  when  in 
the  hands  of  an  innocent  purchaser. 

Claim  In  Probate.— Appeal  from  the  Circuit  Court  of  Cook  County; 
the  Hon.  Elbridoe  Hanecy,  Judge,  presiding,  Heaj-d  in  this  court  at 
the  March  term,  1897.    Affirmed.     Opinion  filed  Marth  29,  1897. 

Francis  T.  Murphy  and  Edward  H.  Morris,  attorneys  for 
appellant. 

IIoYNE,  FoLLANSBEE  &  O'CoNNOR,  attomeys  for  appellee. 

Mr.  Justice  Gary  delivered  the  opiston  of  the  Court. 

This  is  an  appeal  from  the  judgment  of  the  Circuit  Court. 

on  appeal  there  from  the  allowance  by  the  Probate  Court, 
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of  the  claim  of  the  appellee  against  the  estate  as  above 
named. 

The  question  to  be  decided  is  stated  in  the  brief  of  the 
appellant  to  be :  *'  Is  a  note  in  the  hands  of  an  innocent  pur- 
chaser, which  was  given  to  secure  the  payment  of  money 
knowingly  loaned  to  the  maker  of  the  note  to  enable  him 
to  bet  and  wager  the  same  on  horse  rac^s,  void  ? " 

Pope  V.  Hanke,  157  111.  617,  is  pressed  upon  us  by  the 
appellant  as  decisive,  but  it  is  there  admitted  that  '^  the 
general  rule  is  that  illegality  of  consideration,  even  though 
such  consideration  grows  out  of  an  act  prohibited  by  stat- 
ute, can  not  be  set  up  against  the  hoixafde  assignee  of  a 
note,  unless  the  statute  expressly,  or  by  necessary  implica- 
tion declares  the  note  to  be  void: "  and  many  text  writers 
are  cited  as  authority. 

Now  the  act  of  loaning  money  with  which  to  gamble  is 
not  prohibited  by  any  statute.  On  principles  of  public  pol- 
icy courts  will  give  the  lender  no  aid,  and  that  is  the  whole 
extent  of  discouragement  to  him. 

There  is  no  principle  of  public  policy  which  would  justify 
the  punishment  of  the  innocent  for  offenses  of  the  guilty, 
and  there  is  a  very  important  principle  of  public  policy  in- 
volved in  the  question  whether  mercantile  transactions  shall 
be  embarrassed  b}''  obstructing  the  circulation  of  negotiable 
instruments. 

The  case  comes  under  the  general  rule  quoted  from  Pope 
V.  Hanke,  supra^  and  the  judgment  is  affirmed. 


Augustus  C.  Beckstein  y.  John  GalL 
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1.  Fellow-Servants— r/ie  Relation  Found  to  Eoeist—The  court 
finds  that  the  injury  for  which  this  suit  was  brought  was  caused  by  the 
negligence  of  a  fellow-servant  of  the  plaintiff  (appellee)  and  that  the  de- 
fendant (appellant)  is  not  liable. 

Trespass  on  the  Case,  for  personal  injuries.    Appeal  from  the  Cir- 
cuit Court  of  Cook  County;  the  Hon.  Richard  S.  Tutmll,  Judge,  presid- 
ing.   Heard  in  this  court  at  the  March  term,  1897.    Reversed.    Opin- 
on  filed  March  2ft,  1897. 
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Beckstein  v.  Gall. 

Walker  &  Eddy,  attorneys  for  appellant. 

William  A.  Doyle  and  James  D.  Andrews,  attorneys  for 
appellee. 

Mr.  Justice  Gary  delivered  the  opinion  of  the  Court. 

When  this  case  was  here  with  the  names  of  the  parties 
reversed — 66  III.  A  pp.  478 — we  said  that  whether  there  was 
any  other  ground  for  refusing  the  appellee  a  judgment  on 
the  verdict  in  his  favor,  was  a  question  not  before  us.  Now 
it  is. 

On  the  evidence  it  appears  that  the  appellee  and  a  fore- 
man under  whom  the  appellee  worked  for  the  appellant, 
were  unloading  barrels  of  salt  from  a  wagon,  to  which  work 
the  foreman  had  called  the  appellee.  The  barrels  were 
open  at  one  end,  and  the  mode  of  unloading  was  that  each 
man  took  hold  of  the  barrel,  and  lifted  it  from  the  wagon  to 
the  ground.  Probably  by  the  haste  of  the  foreman  the 
appellee  failed  to  get  a  firm  hold  on  his  side  of  the  barrel, 
and  it  fell,  breaking  the  leg  of  the  appellee. 

We  did  say  on  the  other  appeal— looking  only  to  the 
language  of  the  declaration  and  the  special  findings — that 
"  it  is  not  the  law  that  if  a  master  wrongfully  puts  his  serv- 
ant in  danger,  to  co-operate  with  another  servant,  that  the 
carelessness  of  the  latter,  co-operating  with  the  danger,  dis- 
charges the  master  from  responsibility,"  and  we  believe  still 
what  we  then  said;  but  on  the  evidence  there  is  no  ground 
to  say  that  the  appellee  w^as  put  in  danger,  as  words  are  used 
in  common  speech.     Danger  there  is  always — everywhere. 

But  the  work  to  which  the  foreman  called  the  appellee 
was  work  which  jointly  they  could  easily  do,  but  in  which, 
as  the  event  seems  to  prove,  more  care  by  each  for  the  safety 
of  both  was  necessary  than  the  foreman  exercised. 

For  want  of  care  by  the  foreman,  the  appellant  is  not 
responsible  to  the  appellee — a  fellow-servant. 

The  appellant  asked  an  instruotion  that  the  verdict  must 
be  for  the  defendant;  it  was  refused,  and  the  appellant 
excepted. 

He  was  entitled  to  that  instruction,  and  for  the  error  in 
refusing  it  the  judgment  is  reversed  without  remanding. 
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75  1061  L.  B.  Williams  t.  Anson  J.  Moore. 

1.  Common  Law — T?ie  Application  of  its  Principles  Changes  with 
Changing  Conditions. — The  application  of  the  principles  of  the  common 
law  is  modified  from  time  to  time,  with  the  changing  conditions  under 
which  business  is  transacted,  obligations  are  entered  into  and  men 
live. 

2.  Hotel  Keepers— Are  Responfnble  for  Baggage  Received  by  Agent 
Outside  of  Hotel, — A  person  who  becomes  the  guest  of  a  hotel,  by  giv- 
ing his  baggage  checks  into  its  possession,  places  the  goods  they  repre- 
sent in  its  custody,  so  far  as  to  make  the  hotel  keeper  responsible  for 
goods  which  by  means  of  the  possession  of  such  checks  his  representa- 
tive or  agent  receives,  although  the  baggage  be  never  brought  to  the 
liotel.  And  an  expressman  to  whom  the  checks  are.  given  will  be  the 
agent  of  the  hotel  keeper,  and  not  of  the  guest. 

Trenpass  on  the  Case,  for  loss  of  a  trunk.  Appeal  from  the  Superior 
Court  of  Cook  County;  the  Hon.  Nathaniel  C.  Sears,  Judge,  presid- 
in$2:.  Heard  in  this  court  at  the  March  term,  1897.  Affirmed.  Opin- 
ion filed  March  29,  1897. 

Statement  of  the   Case. 

Anson  J.  Moore,  the  plaintiflF  below,  a  resident  of  the  city 
of  New  York,  in  the  summer  of  1893,  visited  the  city  of  Chi- 
cago and  sought  accomodations  at  the  Park  Gate  Hotel,  on 
the  corner  of  Sixty-third  street  and  Stony  Island  avenue; 
of  which  hotel  the  appellant,  L.  R.  Williams,  defendant 
below,  was  proprietor.  After  engaging  rooms  at  said  hotel, 
appellee  delivered  to  a  clerk  in  the  office  of  the  hotel,  a 
civ  for  a  trunk  in  the  custody  of  the  Michigan  Central 
Railway  *'  for  the  purpose  of  obtaining  said  trunk  and  deliv- 
ering it  to  him  (appellee)  at  the  hotel."  The  trunk  was 
never  received  by  appellee,  and  he  brought  this  suit  against 
appellant  for  the  value  of  the  same,  with  its  contents. 

On  behalf  of  the  defendant  it  was  shown  that  the  Park 
Gate  Hotel  did  not  keep  in  connection  therewith  any  con- 
veniences or  facilities  for  transporting  the  baggage  of  guests 
from  railroad  stations  to  said  hotel,  and  that  when  such 
transfer  had  to  be  made  the  agents  of  the  defendant  em- 


FiBST  District — March  Tebm,  1897.       619 

Williams  ▼.  Moore. 

ployed  for  the  purpose  a  certain  F.  Burgescn,  who  was 
engaged  in  the  express  business  in  the  town  of  Hyde  Park; 
that  Burgesen  had  often  been  intrusted  by  him  with  private 
duties  of  a  like  character,  and  that  he  was  a  suitable  ai^d 
proper  person  for  such  purposes. 

Burgesen  testified  that  he  had  been  in  the  express  busi- 
ness for  some  years  at  5130  Lake  avenue;  that  in  1893  he 
bad  the  trade  of  the  Windermere,  Vermont,  Cornell  avenue, 
Holland  and  Park  Gate  hotels,  and  that  he  also  did  Plank's 
private  expressing;  that  he  received  the  plaintiflTs  trunk 
from  the  railroad  and  tied  it  on  his  wagon;  that  the  trunk 
was  a  very  cheap  affair  and  worth  about  seventy-five  op 
eighty  cents.  Witness  further  stated  that  his  charge  for 
delivering  trunks  at  hotels  was  fifty  cents,  and  that  neither 
the  defendant  nor  any  one  connected  with  the  hotel  received 
any  part  of  his  charges  or  fees,  and  that  the  trunk  was 
stolen  from  his  wagon  when  he  was  not  present. 

The  jury  returned  a  verdict  for  the  plaintiff,  assessing  his 
damages  at  $334.10,  upon  which  there  was  judgment. 

Slusseb  &  Johnson,  attorneys  for  appellant. 

John  J.  MoClellan,  attorney  for  appellee. 

Mr.  Justice  Waterman  delivered  the  opinion  of  the 
Court. 

The  ancient  rule  was,  that  so  soon  as  the  goods  of  the 
guest  were  brought  within  the  precincts  of  the  inn,  infra 
hospitium.f  the  responsibility  of  the  innkeeper  for  their  safe 
keeping  begun.  Story  on  Bailments,  Sec.  478;  2  Kent's 
Com.  503;  Cayle's  Case,  8  Coke,  32. 

The  application  of  the  principles  of  the  common  law  is 
modified  from  time  to  time;  with  the  changing  conditions 
under  which  business  is  transacted  obligations  are  entered 
into  and  men  live. 

In  this  country  the  baggage  of  travelers  is  usually  trans- 
ported in  cars  separated  from  those  in  which  its  owners 
ride;  such  owners  receive  from  the  carrier  checks,  a  kind  of 
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receipt,  upon  surrender  of  which  the  luggage  is  given  up  to 
whomsoever,  so  equipped,  calls  for  it.  In  consequence  of 
this,  it  has  become  a  frequent  custom  for  travelers  to  hand 
their  baggage  checks  to  a  representative  of  a  chosen  hotel, 
and  there,  as  its  guest,  await  the  arrival  of  the  baggage  the 
check  calls  for.  It  has  consequently  been  held  that  one 
who  becomes  the  guest  of  a  hotel,  by  giving  his  baggage 
checks  into  its  possession,  places  the  goods  they  represent 
in  its  custody,  infra  Iwspitium^  so  far  as  to  make  the  inn- 
keeper responsible  for  goods  which,  by  means  of  the  pos- 
session of  such  checks,  his  representative  or  agent  receives, 
although  the  baggage  be  never  brought  within  the  walls, 
yards  or  outbuildings  of  the  hotel.  Dickinson  v.  Winchester 
et  al.,  4  Gushing,  lU-121;  Sassun  et  al.  v.  Clark,  37  Ga.  242. 
.  Appellant  voluntarily  undertook  to  bring  the  baggage  of 
appellee  from  the  railway  station  to  the  inn;  for  this  pur- 
pose appellant  selected  such  agency  as  he  saw  fit.  As  an 
inn-keeper  he  undertook  to  do  this;  an  undertaking  custom- 
ary akd  usual  with  his  profession;  as  an  inn-keeper  he 
expected  to  be  compensated  for  such  service;  and  as  an 
inn-keeper  he  is  liable  for  the  loss  of  the  goods  of  his  guest. 

There  was  before  the  jury  no  disputed  question  of  fact, 
save  as  to  the  amount  to  which  the  plaintiff  was  entitled. 

The  court  might  properly  have  instructed  the  jury  to  find 
for  the  plaintiff,  and  his  oral  statement  in  its  hearing  that 
he  would  do  so,  was  immaterial. 

The  judgment  of  the  Superior  Court  is  affirmed. 


Linden  W.  Bates  v.  Charles   £aestner  and    Frank  A. 

Uecht. 

1.  Attachments — Jurisdiction, — In  an  attachment  suit,  if  the  de- 
fendant be  not  summoned  on  the  writ,  property  belonging  to  him  levied 
on,  or  a  person  indebted  to  him  gamisheed,  a  judgment  rendered  is  with- 
out jurisdiction  and  void. 

2.  BkXR^PresumptioM  as  to  Jurisdiction, — Even  in  collateral  pro- 
ceedings there  is  no  presumption  in  favor  of  the  jurisdiction  in  attach- 
ment cases  where  personal  service  is  not  shown. 
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8.  Garnishment — Answer  Must  Show  Possession  of  Property  in 
Qarnishee  to  Sustain  a  Judgment. — Persons  summoned  as  garnishees 
in  an  attachment  suit  answered  that  they  owned  an  undivided  half  of 
two  dredges,  of  which,  so  far  as  they  were  informed,  the  defendant  owned 
the  other  half,  and  that  the  dredges  were  in  the  Chicago  river.  Held, 
that  the  answer  did  not  show  who  was  in  possession  of  the  dredges,  and 
that  a  judgment  containing  an  award  of  special  execution  for  their  sale 
was  void. 

4.  Rbybrsals— il  Void  Judgment  May  he  Eeversed.—ThQ  fact  that 
a  judgment  is  void  is  not  an  obstacle  to  reversing  it  upon  error. 

Attaelimeiit  and  Oarnlshment.— Error  to  the  Circuit  Court  of  Cook 
County;  the  Hon.  Richard  W.  Cufford,  Judge,  presiding.  Heard  in 
this  court  at  the  March  term,  1897.  Reversed  and  remanded.  Opinion 
filed  March  29,  1897. 

Samuel  M.  St.  Clair,  attornoy  for  plaintiflf  in  error; 
Ullmann  &  Hagkeb,  of  counsel. 

E.  G.  Lancaster,  attoraev  for  defendants  in  error. 

Mr.  Justice  Gary  delivered  the  opinion  of  the  Court. 

It  is  necessary  to  consider  one  point  only  in  deciding  this 
case. 

The  defendants  in  error  commenced  an  attachment  suit 
against  the  plaintiflf  in  error.  They  found  no  debtor  to 
him  to  garnishee,  and  levied  upon  no  property.  He  was 
not  summoned  on  the  writ.  There  was  therefore  no  juris- 
diction acquired  over  him  or  his  property  by  the  suit. 
West.  V.  Schnebly,  54  111.  523. 

Even  when  coming  in  question  collaterally,  there  is  no 
presumption  in  favor  of  the  jurisdiction  in  attachment  cases 
without  personal  service.  Firebaugh  v.  Hall,  63  111.  81; 
Drake  on  Att.,  Sec.  85. 

The  defendants  in  error  endeavor  to  support  the  jurisdic- 
tion upon  facts  as  follows :  Two  persons  were  summoned 
as  garnishees,  who  answered  that  they  owned  an  undivided 
half  of  two  dredges,  of  which,  so  far  as  they  were  informed, 
the  plaintiflf  in  error  owned  the  other  undivided  half,  and 
that  the  two  dredges  were  in  the  Chicago  river. 

No  allusion  to  any  possession  by  anybody,  or  to  any  use 
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being  made,  of  the  dredges  is  in  the  answer.  There  is  as 
much  reason  to  guess  that  Bates  was  in  possession  of  them 
as  to  guess  that  the  garnishees  were,  and  upoA  neither  guess 
can  jurisdiction  stand. 

The  dredges  were  not  levied  upon,  but  the  defendants  in 
error  seem  to  have  proceeded  upon  the  assumption  that 
Sec.  20  of  Ch.  62,  Garnishment,  applied,  and  incorporated 
in  their  judgment  an  award  of  special  execution  for  the  sale 
of  an  undivided  half  of  the  dredges. 

The  judgment  is  void,  but  that  is  not  an  obstacle  to 
reversing  it  upon  error.  Goodsell  v.  Boy n ton,  1  Scam.  555; 
Archer  v.  Ross,  2  Scam.  303. 

The  judgment  is  reversed  and  the  cause  remanded. 


Otto  Niedner  et  al.  y  Harry  Friedrich. 

1.  New  TRiJLiA—Orounds  for,  Not  Stated  are  Waived.— Where  the 
reasons  g:iveii  for  a  new  trial  fail  to  show  any  objection  to  the  admission 
of  certain  testimony,  tlie  admission  of  such  testimony  can  not  be  queo 
tioned  on  appeal.  A  party  will  be  held  to  have  waived  all  causes  for  a 
new  trial  not  set  forth  in  his  written  grounds  therefor. 

2.  Statute  op  Frauds— Waiver  of.  After  Filing  Pleas.— Where 
pleas  setting  up  the  statute  of  frauds  were  filed,  but  were  never  called 
to  the  attention  of  the  court,  and  no  allusion  was  made  to  the  statute  as 
a  defense  while  the  evidence  of  the  agreement  sued  on  was  being  put  in, 
nor  any  objection  made  to  the  reception  of  any  testimony,  such  defense 
will  be  deemed  waived  and  will  not  be  considered  on  a  motion  for  a  new 
trial.  Persons  intending  to  rely  upon  the  statute  can  not  postpone  that 
reliance  until  after  verdict. 

Agsnmpsit,  for  labor.  Appeal  from  the  Superior  Court  of  Ckx>k 
County;  the  Hon.  W.  G.  EwiNG,  Judge,  presiding.  Heard  in  this  court 
at  the  March  term,  1897.    Affirmed.    Opinion  filed  .March  29, 1897. 

LoEscH  Brothers  &  Howell,  attorneys  for  appellants. 
PiNOKNEY  &  Tatgb,  attomejs  for  appellee. 

Mr.  Justice  Gary  delivered  the  opinion  of  the  Court. 

Upon  conflicting  evidence  a  jury  has  found  that  the 

appellants,  a  firm  composed  of  a  father  and  two  sons,  junk 
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dealers,  took  the  business  and  stock  of  another  son,  sepa- 
rately  engaged  in  the  same  line,  under  an  agreement  with 
him  to  pay  his  debts,  and  that  among  those  debts  was  the 
one  upon  which  the  appellee  has  recovered  in  this  suit. 

On  the  trial  the  wife  of  the  last  mentioned  son  was  admit- 
ted as  a  witness  for  the  appellee. 

This  was  error  and  duly  excepted  to;  but  in  the  motion 
for  a  new  trial  the  point  was  omitted,  and  thereby  waived. 
Brewer  v.  Nat.  Un.  Bldg.  Ass'n,  64  111.  App.  161,  and  cases 
there  cited  in  connection  with  Hintz  v.  Graupner,  138  111. 
158. 

By  consent  the  court  charged  the  jury  orally — how  is  not 
shown. 

On  the  motion  for  a  new  trial,  for  the  first  time,  so  far  as 
the  record  shows,  the  statute  of  frauds  was  presented  as  a 
defense,  for,  although  pleaded,  it  does  not  appear  that  the 
attention  of  the  court  was  ever  called  to  the  pleas.  No 
allusion  to  it  was  made  while  the  evidence  of  the  agreement 
was  being  put  in,  nor  any  objection  made  to  the  reception 
of  any  testimony  except  as  before  stated. 

The  statute  of  frauds  is  a  defense  easily  waived.  Beard 
V.  Converse,  84  111.  512. 

If  the  appellants  intended  to  rely  upon  the  statute,  they 
should  not  have  postponed  that  reliance  until  after  verdict. 

They  naturally  hoped  that  the  verdict  would  be  in  their 
favor,  without  resorting  to  that  defense,  which  is  not  a 
popular  one;  but  they  may  not  speculate  upon  the  chances. 
Taylor  v.  Koby,  37  111.  App.  147.  • 

This  view  relieves  us  from  considering  the  applicability  of 
the  statute — a  question  involved  in  a  maze,  compared  with 
which  the  labyrinths  of  antiquity  were  king's  highways. 

There  is  no  error,  and  the  judgment  is  affirmed. 


Fred  Gottschalk  v.  Lissetta  Jarmuth^  Adm'x^  Etc. 

1.  Abatement— PZ'CM  tn,  Must  be  Interposed  at  First  Opportvnttj/.— 
Pleas  or  defenses  in  abatement  must  be  interposed  at  the  first  oppor- 
tunity in  any  court,  whether  a  court  of  record  or  not. 
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2.  Objections— H^^cn  They  MuM  he  Made  before  Verdict— Any  ob- 
jection which  could  at  the  trial  be  removed  by  amendment,  if  made 
for  the  first  time  after  verdict,  comes  too  late. 

Transeript,  from  a  justice  of  the  peace.  Appeal  from  the  Superior 
Court  of  Cook  County;  the  Hon.  Richard  W.  Cuppord,  Judge,  presid- 
ing. Heard  in  this  court  at  the  March  term,  1897.  Affirmed.  Opinion 
filed  March  29,  1897. 

Geo.  F.  Ort,  attorney  for  appellant. 
J.  W.  RicHEY,  attorney  for  appellee. 

Mr.  Presihino  Justice  Shepard  delivered  the  opinion 
OF  the  Court. 

Upon  appeal  by  appellant  to  the  Circuit  Court  from  a  like 
judgment  recovered  before  a  justice  of  the  peace,  this  judg- 
ment for  $200  and  costs  was  rendered  upon  the  verdict  of  a 
jury. 

The  suit  was  originally  begun  by  appellee's  testator,  Fred 
Lembcke,  her  father,  in  whose  favor  the  justice's  judgment 
was  rendered. 

After  the  appeal  to  the  Circuit  Court  the  death  of  Lembcke 
was  suggested  and  the  appellee  substituted  as  plaintiff,  by 
stipulation  of  counsel. 

The  evidence  tended  to  show  an  indebtedness  of  $214  (of 
w^hich  all  in  excess  of  $200  was  waived),  for  brick  sold  and 
delivered  to  appellant  by  the  firm  of  Lembcke  &  Wendel,  of 
which  appellee's  intestate  was  a  member,  in  1889  or  1890, 
and  that  upon  a  partnership  settlement  between  said  part- 
ners, Lembcke  paid  to  Wendel  his  share  of  said  indebtedness 
and  that  appellant  admitted  the  indebtedness  and  promised 
to  pay  Lembcke  at  least  $200  of  the  amount. 

The  objection  that  Wendel  was  not  joined  with  Lembcke 
as  a  co-plaintiff,  was  not  made  until  on  the  motion  for  a  new 
trial  in  the  Circuit  Court.  That  was  too  late.  Pleas  or  de- 
fenses in  abatement  must  be  interposed  at  the  first  oppor- 
tunity in  any  court  whether  a  court  of  record  or  not.  See 
numerous  authorities  cited  in  Puterbaugh's  PI.  and  Pr.  (7th 
Ed.),  36.   And  the  rule  is  established  thatany  objection  which 
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could  at  the  trial  be  removed  by  amendmeat,  comes,  for  the 
first  time,  too  late  after  verdict.  Citizens  Gas  Light  Co.  v. 
Granger,  118  III.  266. 

That  the  last  bill  of  particulars,  stating  an  amount  ad- 
mitted by  the  defendant  to  be  due  and  owing,  was  dated  in 
1895,  was  not  misleading  or  wrong.  If  claimed  to  be  so, 
advantage  should  have  been  taken  of  it  in  the  trial  court.  It 
was  competent  to  show  an  admission  of,  and  promise  to  pay 
the  indebtedness,  though  made  while  the  suit  was  pending^ 

There  was  not  below,  and  is  not  here,  any  defense  made 
on  the  merits. 

The  judgment  appears  to  have  been  a  just  one,  and  it  is. 
affirmed. 

We  do  not  agree  with  counsel  for  appellee  that  statutory 
damages  should  be  given. 


West  Chicago  Street  Railroad  Company  y.  David  S. 

Stiver. 

1.  Verdicts — Upon  Conflicting  Evidence. — While  the  evidence  in 
this  case  was  very  close  and  conflicting,  it  was  passed  upon  by  the  jury 
under  proper  instructions,  and  their  verdict  must  stand. 

2.  Street  Railroads— Alofice  by  Passenger  of  Desire  to  Alight — 
How  Given.— If  one  of  the  men  in  charge  of  a  street  car  has  notice, 
from  the  conduct  of  a  passenger  in  his  immediate  presence  and  sight, 
that  such  passenger  desires  to  alight  from  the  car,  such  notice  is  as- 
good  as  if  given  by  express  warning  or  notification  by  the  passenger. 

Trespass  on  the  Case,  for  personal  injuries.  Appeal  from  the  Cir* 
coit  Court  of  Cook  County;  the  Hon.  Frank  Baker,  Judge,  presiding. 
Heard  in  this  court  at  the  March  term,  1897.  Affirmed.  Opinion  filed 
March  29,  1897. 

Alexandbb  Sullivan,  attorney  for  appellant;  Edward  J, 
McAbdlb,  of  counsel. 

Dale  &  Francis,  attorneys  for  appellee. 

YoIk  lxix  m 
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Mb.  Presidimo  Justice  Shepajid  delivered  the  opinion 
OF  THE  Court. 

The  appellee  took  passage  at  the  intersection  of  Ogden 
avenue. and  West  Madison  street  upon  an  east  bound  grip- 
car  on  appellant's  Madison  street  line,  and  rode  about  half 
a  mile  to  Center  avenue. 

He  was  in  company  with  Doctor  Ward,  and  it  was  about 
•eleven  o'clock  in  the  evening  in  the  month  of  May.  Find- 
ing it  was  too  cold  upon  the  grip-car,  they  determined  to 
change  their  seats,  and  to  do  so,  they  stepped  down  upon 
the  foot  board  that  ran  lengthwise  of  the  grip-car,  in  order 
to  go  into  the  trailer,  which  was  an  inclosed  car,  about  the 
time  the  train  reached  Center  avenue. 

At  that  street  crossing  a  man  signaled  the  gripman  to 
stop  and  let  him  get  aboard.  The  speed  of  the  train  was 
slackened,  if  not  entirely  stopped,  and  the  man  got  aboard. 
As  soon  as  he  did  so  the  train  was  quickly  started  up,  either 
from  a  complete  stand-still  or  from  a  very  slow  speed. 
Doctor  Ward  succeeded  in  making  the  change  from  one  car 
to  the  other  in  safety,  but  the  appellee  was  either  thrown 
from  the  foot-board  by  the  sudden  starting  up  of  the  train, 
■or  having  stepped  to  the  ground  in  safety,  was  thrown  as 
he  attempted  to  get  upon  the  platform  of  the  trailer  while 
the  train  was  in  rapid  motion.  One  of  his  legs  was  broken 
in  two  places,  and  for  his  injuries  the  jury  gave  him  a  ver- 
dict for  $700,  upon  which  the  judgment  appealed  from  was 
entered. 

There  are  some  very  close  questions  of  fact  in  the  case — 
whether  the  gripman  or  conductor  had  notice  that  appellee 
wished  and  intended  to  either  get  off  the  train,  or  to 
change  his  seat  from  one  car  to  another — whether  the  train 
started  suddenly  and  with  a  severe  jerk,  from  a  condition 
of  repose  to  one  of  considerable  speed  while  appellee  was 
observed  by  the  managers  of  the  train  to  be  in  a  place  of 
peril,  .and  whether,  or  not,  the  appellee  was  not  guilty  of 
^contributory  negligence  by  attempting  to  catch  the  guard 
of  the  trailer  while  the  train  was  moving  with  rapid  speed 
after  he  had  safely  reached  the  ground — but  all  of  these,  and 
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other  questions,  upon  which  the  evidence  was  close  and  con- 
flicting, were  passed  upon  by  the  jury,  and  perhaps,  con- 
sidering the  size  of  the  verdict,  with  some  of  the  hesitation 
we  feel  concerning  them,  and  we  ought  not  to  reverse  their 
finding. 

We  fail  to  appreciate  the  force  of  the  appellant's  argu- 
ment upon  an  alleged  variance  between  the  evidence  and  the 
declaration,  and  therefore  waive  a  discussion  of  it. 

It  is  argued  that  the  verdict  was  inconsistent  with  the 
seventeenth  instruction  given  for  appellant,  which  was  as 
follows : 

^*  If  the  jury  believe  from  the  evidence  that  the  plaintiff 
by  the  use  of  ordinary  care  might  have  warned  or  notified 
the  conductor  or  gripman  of  his,  plaintiff's,  desire  to  alight 
from  the  grip-car,  and  that  he  did  not  so  warn  or  notify 
either  of  them,  then  the  verdict  of  the  jury  should  be  in 
favor  of  the  defendant." 

The  jury  had  the  right,  to  find  from  the  evidence,  as  they 
probably  did,  that  one  of  the  conductors,  or  the  gripman,  or 
both,  had  notice  from  the  conduct  of  the  appellee  in  their 
immediate  presence  and  sight,  that  he  wished  to  alight  from 
the  grip-car  as  soon  as  it  came  to  the  stop  which  the  would- 
be  passenger  signaled  the  train  to  make;  and  if  they  or 
either  of  them  did  have  such  notice,  it  was  as  good  as  if 
given  by  express  warning  or  notification  by  appellee.  We 
must  not  be  understood  to  approve  of  the  instruction  as 
given,  although  appellant  can  not  complain  of  it — it  being 
given  at  its  request. 

We  are  not  prepared,  in  view  of  the  general  custom  of 
street-car  carriers  of  persons,  to  draw  a  distinction  between 
foot-boards  and  car  seats,  as  places  of  relative  danger  and 
safety,  as  we  should  have  to  do  if  we  were  to  say  it  was 
error  to  refuse  appellant's  nineteenth  instruction. 

We  are  unable  to  say  with  certainty,  that  there  k  sub- 
stantial error  in  the  record,  and  will  therefore  affirm  the 
judgment. 
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Albert  8.  G.  Pennington  r.  Illinois  Central  Railroad 

Company. 

1.  Railroads — Acceptance  of  Persons  as  Passengers  on  Defective 
Tickets. — A  person  purchased  a  railroad  ticket  on  November  27,  1893, 
good  '*if  presented  on  date  of  sale  shown  on  back."  He  did  not 
attempt  to  use  it  until  December  10,  1893,  when  he  went  to  the  agent  at 
the  station  who  sold  him  the  ticket,  and  inquired  of  him  if  the  ticket 
was  good  for  a  trip  on  that  day«  and  was  informed  that  it  was,  and  per- 
mitted to  pass  through  the  turnstile,  as  was  necessary  to  do  in  order  to 
reach  the  train.  Held,  that  what  was  done  was  an  acceptance  by  the 
company  of  such  person  as  a  passenger  upon  such  ticket. 

Trespass  on  the  Case.— Ejecting  passengers  from  a  train.  Appeal 
from  the  Circuit  Court  of  Cook  County;  the  Hon.  Frank  Baker,  Judge, 
presiding.  Heard  in  this  court  at  the  March  term,  1897.  Reversed  and 
remanded.     Opinion  fiied  April  15,  1897. 

John  C.  Trainor,  attorney  for  appellant,  contended  that 
the  purchase  of  a  punched  ticket  on  assurance  by  agent  that 
it  was  valid,  does  not  justify  expulsion.  Murdock  v.  Bos- 
ton, etc.,  R.  Co.,  137  Mass.  293. 

A  passenger  has  a  right  to  assume  that  an  agent  placed 
at  a  station  will  observe  the  rules  with  reference  to  such 
matters  as  dates  in  or  on  a  ticket.  What  may  be  a  rule 
to-day,  may  not  be  to-morrow.  Conceding  plaintiff  to  have 
known  of  the  rule  previously,  he  was  not  called  upon  to 
question  the  act  of  the  agent,  as  to  the  rule  on  the  day  he 
bought  the  ticket.  It  is  neither  reasonable  nor  practical  for 
passengei^  to  take  notice  of  such  matters  or  attempt  to  cor- 
rect agents  in  regard  to  them.  Ellsworth  v.  C,  B.  &  Q.  R. 
R.  Co.,  63  K  W.  Rep.  584;  Yorton  v.  Milwaukee,  L.  S.  &  W. 
Rv.  Co.,  62  Wis.  367. 

In  the  absence  of  any  provision  of  limitation,  a  ticket  is 
good  at  any  time.     Penn.  R.  R.  v.  Spicker,  105  Pa.  St.  142. 

C.  V.  GwiN,  attorney  for  appellee;  James  Fentress,  of 
counsel.  Where  there  is  no  subsisting  contract  or  legal 
duty  to  carry  between  the  passenger  and  carrier,  no  action 
can  be  maintained  for  the  expulsion  of  the  passenger. 
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lo  all  such  cases  the  gist  of  the  action  is  a  breach  of  an 
existing  contract  or  legal  duty  to  carry. 

The  act  of  expulsion  adds  nothing  to  the  cause  or  right 
of  action,  and  may  serve  only  to  show  a  breach  of  an  exist- 
ing contract  or  legal  duty  to  carry,  or  may  form  an  ele- 
ment of  damage  for  such  breach.  C,  R.  I.  &  P.  Ry.  Co.  v. 
Herring,  57  III.  59;  C,  B.  &  Q.  E.  R.  Co.  v.  Griffin,  68  111. 
499;  Pullman  Palace  Car  Co.  v.  Reed,  75  111.  125;  Penn.  R. 
R.  Co.  V.  Connell,  112  III.  295;  C.  &  N.  W.  R.  R.  Co.  v. 
Bannerman,  15  III.  App.  100;  C.  &  A.  R.  R.  Co.  v.  Willard, 
31  111  App.  438;  Frederick  v.  Marquette,  H.  &  O.  Ry.  Co., 
37  Mich.  342;  L.  S.  &  M.  S.  Ry.  Co.  v.  Pierce,  47*^  Mich. 
277;  S.  C,  11  K  W.  Reptr.  157;  see  3  A.  &  E.  R.  R.  Cas. 
340;  Huflford  v.  Grand  Rapids,  etc.,  R.  Co.,  53  Mich.  121;  S. 
C,  18  N.  W.  580;  Thomas  v.  Chicago  &  Grand  Trunk  R. 
Co.,  72  Mich.  355;  8.  C,  40  N.  W.  Repr.  463;  Heffron  v. 
Detroit  City  Ry.  Co.,  92  Mich.  406;  S.  C,  52  N.  W.  802; 
Van  Dusan  v.  Grand  Trunk  Ry.  Co.,  97  Mich.  439;  S.  C, 
56  N.  W.  Rep.  848;  McKay  v.  Ohio  River  R.  Co.,  44  A.  & 
E.  R.  R.  Cas.  395;  Hall  v.  Memphis  &  Charleston  Ry.  Co., 
9  A.  &  E.  R.  R.  Cas.  349;  Boise  v.  Hudson  River  R.  Co.,  61 
Barb.  611;  McClure  v.  Phila.  W.  &  B.  R.  R.  Co.,  34  Md. 
532;  P.  C.  &  St.  L.  Ry.  Co.  v.  Nuzum,  60  Ind.  533;  Penn- 
ington v.  P.  W.  &  B.  R.  R.  Co.,  18  A.  &  E.  R.  R.  Cas.  310; 
N.  Y.,  L.  E.  &  W.  R.  Co.  V.  Bennett,  1  C.  C.  A.  544; 
Pouilin  V.  Canadian  Pac.  R.  Co.,  52  Fed.  200;  S.  C,  52  A. 
&  E.  R.  R.  Cas.  188;  Bradshaw  v.  South  Boston  Railway 
Co.,  135  Mass.  407;  Hutchinson  on  Carriers,  2d  Ed.,  Sees. 
575-5S0J;  Wood,  Railroad  Law,  Vol.  3,  p.  1939;  Elliott, 
Railroads,  Vol.  4,  Sec.  1594. 

A  railroad  company  as  a  common  carrier  has  the  right  to 
limit  the  use  of  tickets  to  a  particular  train,  a  particular 
day  or  any  particular  time.  Boston  &  Lowell  R.  R.  Co.  v. 
Proctor,  1  Allen  (Mass.),  267;  Hill  v.  Syracuse,  etc.,  R.  R. 
Co.,  63  K  Y.  101;  State  v.  Campbell,  32  K  J.  L.  309; 
Auerback  v.  New  York  Cent.  R.  Co.,  89  N.  Y.  281,  Boise 
V.  Hudson  R.  R.  R.  Co.,  61  Barb.  611;  Elmore  v.  Sands,  54 
N.  Y.  512;  Shedd  v.  T.  &  B.  R.  R.  Co.,  40  Vt.  88;  Pier  v. 
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Finch,  24  Barb.  514;  Ga.  K  Co.  v.  Bigelow,  68  Ga.  219; 
Stone  V.  C.  &  N.  R.  R.  Co.,  47  la.  182.  Johnson  v.  Concord 
R.  R.  Co.,  46  N.  H.  213;  Keeley  v.  Boston,  etc.,  R.  R.  Co., 
67  Me.  163;  Lillis  v,  St.  L.,  K.  C.  &  K  R.  Co.,  64  Mo.  464; 
Little  Rock  Ry  Co.  v.  Dean,  21  A.  &  E.  R.  R.  Cas.,  279; 
Churchill  v.  C.  &  A.  R.  Co.,  67  111.  390;  Wood  on  Railroad 
Law,  Vol.  3,  1638;  Hutchinson  on  Carriers,  2d  Ed.,  Sec. 
575  et  seq.;  Elliott,  Railroads,  Vol.  4,  Sec.  1598.  , 

The  statement  of  the  ticket  agent  on  December  10,  1893, 
to  Pennington  that  the  ticket  which  she  sold  him  on  Novem- 
ber 27,  1893,  was  good  for  passage  to  Kensington  did  not 
give  Pennington  a  right  to  travel  on  the  ticket;  first,  because 
the  declaration  of  the  ticket  agent  was  made  long  after 
the  sale  of  the  ticket,  and  did  not  constitute  a  part  of  the 
res  geatcB  in  selling  the  ticket  to  Pennington;  and,  second, 
because  a  ticket  agent  authorized  only  to  sell  tickets  of  a 
specified  form  has  no  authority,  even  at  the  time  of  sale  of 
such  ticket,  to  enlarge  or  otherwise  alter  the  terms  and  pro- 
visions of  such  ticket.  Hall  v.  Memphis  and  Charleston  R. 
Co.,  9.  A.  i&  E.  R.  R.  Cas.  348;  Boise  v.  Hudson  R.  Co.,  61 
Barb.  611;  McClure  v.  P.,  W.  &  B.  R.  Co.,  34  Md.  532;  P., 
C.  &  St.  L.  Ry.  Co.  V.  Nuzum,  60  Ind.  533,  Johnson  v.  Con- 
cord R.  Co.,  46  N.  H.  213;  Keeley  v.  Boston,  etc.,  R.  Co., 
67  Me.  163;  Shedd  v.  T.  &  B.  R.  R.  Co.,  40  Vt.  88;  Elliott 
on  Railroads,  Vol.  1,  Sees.  217-18. 

Mb.  Justice  Gary  delivered  the  opinion  of  the  Coubt. 

November  27,  1893,  the  appellant  purchased  at  the  ticket 
office  of  the  appellee  at  36th  street  station,  a  ticket  from 
that  station  to  Kensington,  but  did  not  go  upon  the  train 
as  he  had  intended.  He  kept  the  ticket  and  went  again  to 
that  station  December  10,  1893,  to  take  passage,  and  pre- 
sented the  ticket  to  the  agent  who  had  sold  it  to  him,  ask- 
ing if  it  was  good  for  the  train  that  day.  The  answer  of 
the  agent  was  not  admitted  in  evidence,  but  the  act  of  the 
agent  was  a  return  of  the  ticket  to  the  appellant,  unlocking 
the  turnstile  through  which  only  could  the  appellant  go  to 
the  train,  and  the  appellant  went  upon  the  cars.    He  had 
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with  him  money  enough  to  have  bought  another  ticket,  but 
not  enough  to  pay  the  fare  which  must  be  paid  on  the  car 
by  passengers  not  having  tickets.  The  conductor  put  him 
off  at  another  station,  on  a  very  cold  night,  and  the  appel- 
lant was  much  injured  in  health  in  consequence  thereof. 

In  the  absence  of  any  fraud  by  the  appellant — and  no 
fraud  is  pretended — what  was  thus  done  was  an  acceptance 
by  the  company  of  the  appellant  as  a  passenger. 

In  the  regular  course  of  employment,  the  agent  at  36th 
street  had  opened  the  way  for  him  to  the  train,  with  that 
ticket  as  the  evidence  that  he  had  paid  the  company  for  the 
right  to  ride  to  Kensington.  The  defense  of  the  company 
is  that  the  ticket  was : 

"  Illinois  Central  R.R. 

One  Passage  Between 

Douglas  (A) 

and 

Kensington 

On  Suburban  Trains  only.     If  presented  on  date  of  sale 

shown  on  back. 
A.  H.  Hanson,  General  Ticket  Agent," 
and  was  perforated  by  a  stamp  cutting  little  round  holes  in 
it,  and  when  held  up  to  the  light  with  the  back  of  the 
ticket  to  the  observer,  the  holes  were  so  arranged  as  to 
form  the  figures  331  :  3.  Whether  such  figures  meant  any- 
thing, and,  if  anything,  what,  would  be  to  the  general  run 
of  uninstructed  passengers  an  unsolvable  riddle. 

"  Date  of  sale  shown  on  back  "  might  be  indicated  to  the 
employes  of  the  company  by  any  cipher  of  which  they  had 
the  key.  The  restriction  was  not  to  date  of  sale  simply, 
but  to  such  date  ''  shown  on  back."  The  appellant  did  not 
understand  the  effect  of  these  hieroglyphics  and  went  to 
the  agent  for  guidance,  who  answered  him  by  turning  him 
to  the  cars. 

We  have  nothing  to  do  with  the  duty  of  the  conductor 
to  the  company. 

The  company,  through  an  agent  put  there  to  discharge,, 
among  other  duties,  that  of  accepting  passengers,  accepted 
the  appellant  as  a  passenger. 


09  e»i 
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The  act  of  the  ticket  agent,  and  the  act  of  the  conductor, 
were  both  acts  of  the  company,  and,  if  by  reason  of  their 
inconsistency  the  appellant  has  suffered,  he  is  entitled  to 
compensation. 

The  instruction  by  the  court  to  the  jury  to  find  for  the 
defendant  was  wrong,  and  the  judgment  is  reversed  and  the 
cause  remanded. 


C.  Stnart  Beattie  y.  The  National  Bank  of  Illiuois. 

1.  Neootiable  Instruments— Payment  of  Drafts^Forged  Indorse- 
ments,— ThQ  acceptor  of  a  bill  of  exchange  must  satisfy  himself  when  it 
is  presented  for  payment,  that  the  holder  traces  his  title  tlirough  genuine 
indorsements;  for  if  thei'e  is  a  forged  indoi'sement  it  is  a  nullity  and  no 
right  passes  by  it. 

2.  Same— Payment  of  Drafts  to  Others  Than  the  True  Oumcr.— Pay- 
ment to  a  holder  of  a  draft  under  a  forged  indorsement  is  invalid  as 
against  the  true  owner.    Such  owner  may  require  it  to  be  paid  again. 

3.  Same — Liability  of  Tndorser, — An  indorser  of  commercial  paper 
warrants  the  genuineness  of  all  signatures  to  such  paper  and  all  prior 
indorsements  thereon,  and  that  his  title  thereto  is  genuine.  He  is  liable 
if  his  title  proves  defective. 

Assumpsit,  on  a  bill  of  exchange.  Appeal  from  the  Circuit  Court  of 
Cook  County;  the  Hon.  Richard  W.  Clifford,  Judge,  presiding.  Heard 
in  this  court  at  the  March  terqi,  1897.  Affirmed.  Opinon  filed  April  15, 
1897. 

Harry  Yincent,  attorney  for  appellant. 
Arnold  Heap,  attorney  for  appellee. 

Mr.  Presiding  Justice  Shepard  deovered  the  opinion  of 
the  Court. 

The  appellant  sued  the  appellee  before  a  justice  of  the 
peace  for  the  amount  of  a  draft  for  $133.25,  drawn  upon 
appellee  by  the  First  National  Bank  of  Council  Bluffs,  Iowa, 
to  the  order  of  George  A.  Bent,  and  by  said  Bent  indorsed 
and  delivered  to  appellant,  for  value,  and  upon  being  defeated 
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Ill  said  suit,  he  appealed  to  the  Circuit  Court,  where,  again, 

upon  a  trial  by  the  court,  judgment  went  against  him,  and 

he  now  appeals  to  this  court. 

The  draft  and  indorsements  offered  in  evidence,  were  as 

follows : 

"First  National  Bane, 

Council  Bluffs,  Iowa,  Sept.  21st,  1891. 

No.  224,070.  $133.25. 

Pay  to  the  order  of  Geo.  A.  Bent  one  hundred  and 
thirty- three  and  25-100  dollars. 

A.  W.  RiCEMAN, 

Cashier. 
To  National  Bank  of  Illinois,  Chicago,  Illinois." 
(Indorsed:)    "  Geo.  A.  Bent,  for  deposit  Bank  of  Com- 
merce, account  of  C.  Stuart  Beattie." 

The  case  was  tried  in  the  Circuit  Court  upon  an  agreed 
partial  statement  of  facts,  as  follows : 

"  That  George  P.  Bent,  of  Chicago,  Illinois,  sent  a  collec- 
tion to  the  First  National  Bank  of  Council  Bluffs,  Iowa, 
amounting  to  $133.50;  that  said  bank  made  the  collection, 
and  in  return  drew  its  draft  on  defendant.  National  Bank 
of  Illinois,  for  $133.25,  payable  to  the  order  of  George  A. 
Bent,  Chicago,  by  error;  that  draft  was  mailed  to  George 
A.  Bent,  Chicago,  Illinois;  that  George  A.  Bent  not  being 
the  person  intended  to  receive  the  draft,  but  an  entire 
stranger  to  the  First  National  Bank  of  Council  BluflFs, 
received  the  draft  in  question;  that  George  P.  Bent  was 
tlie  one  intended  to  be  made  the  payee  in  the  draft  in  ques- 
tion; that  George  A.  Bent  never  had  any  business  transac- 
tions with  the  defendant  or  the  Council  BluflFs  Bank,  and 
the  latter  bank  was  never  indebted  to  George  A.  Bent;  that 
the  draft  was  indorsed  to  the  plaintiflF  by  George  A.  Bent; 
that  the  draft  was  deposited  by  the  plaintiff  for  his  account 
in  the  Bank  of  Commerce  of  Chicago;  the  Bank  of  Com- 
merce clears  through  the  Union  National  Bank,  Chicago, 
and  the  draft  was  paid  by  defendant  through  the  Union 
National  Bank.  When  the  draft  was  returned  bv  defendant 
to  the  Council  Bluffs  Bank  it  was  discovered  that  George 
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A.  Bent  had  received  the  draft  intended  for  George  P. 
Bent;  that  the  First  National  Bank  of  Council  Bluffs  and 
George  P.  Bent  prepared  affidavits,  which  being  attached  to 
the  draft,  it  was  returned  to  defendant,  who  then  returned 
it  to  the  Union  National  Bank,  who  redeemed  it  under  the 
rules  of  the  Clearing  House  of  Chicago.  The  Union  Na- 
tional Bank  presented  it  to  the  Bank  of  Commerce,  which 
latter  bank  took  it  up  and  required  plaintiff  to  make  the 
same  good.  Plaintiff  took  the  draft  to  defendant  bank  and 
ascertained  that  defendant  had  funds  of  the  drawer  in  its 
hands  sufficient  to  cover  the  draft  at  all  times  subsequent  to 
its  date." 

Such  stipulated  facts,  and  the  draft  and  indorsements 
already  copied,  together  with  the  testimony  of  appellant  and 
one  F.  F.  ShoU,  constituted  all  the  evidence. 

The  appellant  testified :  "  Am  the  owner  of  the  draft 
in  question.  On  Saturday  afternoon  following  the  21st  of 
September,  1891,  about  4  o'clock  p.  m..  Beach,  who  was 
then  a  broker  with  an  office  in  the  Chamber  of  Commerce 
Building  and  a  client  of  mine,  came  to  my  office  with  the 
draft  in  question  indorsed  by  Geo.  A.  Bent.  Beach  in- 
formed me  that  the  draft  had  been  given  to  him  by  Bent 
a  few  minutes  before  with  a  request  that  he.  Beach,  would 
get  him.  Bent,  the  money  for  it.  Beach  further  informed 
me  then  that  he  was  well  acquainted  with  Bent,  having 
known  him  three  or  four  years  previous  to  this  time  at 
Minneapolis.  That  Bent  was  a  traveling  man  and  had 
received  this  draft  as  a  remittance  and  desired  to  leave 
Chicago  that  Saturday  night,  and  could  not  do  so  unless 
he  could  get  the  draft  cashed  by  some  person,  as  Bent 
had  gotten  it  from  the  post  office  too  late  for  the  bank. 
I  gave  Beach  $50,  being  all  the  currency  that  I  could  spare, 
and  made  a  check  on  the  Bank  of  Commerce  for  $83.25  to 
the  order  of  George  A.  Bent,  telling  Beach  where  I  thought 
he  could  get  my  check  cashed  that  evening,  and  it  was 
cashed  and  paid  the  following  Monday.  Beach  left  my 
office  and  returned  in  about  five  minutes  with  a  gentlemen 
whom  he  introduced  as  Mr.   Bent.    Mr.  Bent  said   Mr. 
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Beach  bad  told  him  that  I  wanted  to  see  him,  Bent.  I  said 
that  I  was  pleased  to  see  him,  but  had  no  interest  in  him 
beyond  the  fact  that  I  had  cashed  a  draft  made  to  his  order 
and  hoped  it  was  all  right.  Bent  took  from  his  pocket  a 
stamped  envelope  bearing  the  card  of  First  National  Bank 
of  Council  Bluffs,  Iowa,  printed  upon  it  and  addressed  to. 
George  A.  Bent,  Chicago,  Illinois,  with  no  other  address, 
and  said,  '^  Its  all  right,  Mr.  Beattie,  this  is  the  envelope 
in  which  the  bank  sent  me  the  draft,  and  here  is  the  letter 
Avith  it."  Mr.  Bent  took  a  letter  from  the  envelope,  opened 
it  and  offered  it  to  me.  I  saw  that  it  was  upon  a  letter- 
head of  the  First  National  Bank  of  Council  Bluffs,  Iowa, 
but  did  not  go  into  the  matter  any  deeper,  assuring  him 
that  there  was  no  question  about  the  matter  in  my  mind, 
and  after  some  general  conversation,  which  I  do  not  remem- 
ber, he  and  Beach  left  my  office  together.  On  Monday 
morning  I  deposited  the  draft  in  the  Bank  of  Commerce, 
which  credited  it  to  my  account  conditionally  subject  to  its 
future  payment,  and  I  heard  nothing  more  of  the  matter 
until  about  the  20th  of  October,  1891.  The  Bank  of  Com- 
merce advised  me  that  it  had  charged  against  my  account 
the  amount  of  this  draft,  it  having  been  returned  under  the 
Clearing  House  rules  for  an  alleged  forged  indorsement. 
The  same  day  the  Bank  of  Commerce  delivered  the  draft  to 
me,  and  also  an  affidavit  which  accompanied  the  draft  in  the 
words  and  figures  following,  to  wit: 

''  State  of  Iowa,  ) 

Pottawottamie  County.  )     ' 

Council  Bluffs,  Iowa,  October  16,  1891. 
A.  T.  Rice,  assistant  cashier  of  the  First  National  Bank, 
deposes  and  says  that  on  September  15,  1891,  the  First  Na- 
tional Bank  of  Council  Bluffs,  Iowa,  received  from  Geo.  P. 
Bent,  No.  223  Canal  street,  Chicago,  Illinois,  for  collection, 
a  note  made  by  Max  Bournicus  for  one  hundred  and  thirty- 
three  and  50-100  dollars  ($133.50),  and  due  September  27 
and  30,  1891.  That  on  September  21,  1891,  this  note  was 
paid  and  on  the  same  date  the  First  National  Bank  made 
its  draft  No.  224,070  for  $133.25,  exchange  25  cents,  in  pay- 
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meat  of  said  note,  on  Nat'l  Bank  of  Illinois,  Chicago,  111., 
to  the  order  of  George  A.  Bent,  which  was  paid  by  Nat'l 
Bxnk  of  Illinois,  on  Septeoibar  28, 1891,  and  that  the  name 
of  Geo.  A.  Bent  was  written  in  error,  and  that  Geo.  A.  Bent 
has  unlawfully  appropriated  said  draft  to  his  own  use  and 
received  the  proceeds  thereof." 

The  George  P.  Bent  referred  to  in  this  affidavit  was  at 
the  time  of  the  making  of  the  draft,  and  had  been  a  great 
many  years  previous  to  that  time,  a  large  manufacturer  of 
pianos  and  organs,  with  a  factory  on  Canal  street,  and  his 
number  223  Canal  street. 

Said  F.  F.  ShoU  testified:  "  Am  superintendent  of  the 
city  delivery  of  the  post  office  in  the  city  of  Chicago,  and 
know  of  the  course  of  business  of  that  office,  in  year  1891, 
which  was  the  same  as  it  is  at  the  present  time  regarding 
the  receipt  and  delivery  of  mail  matter.  A  letter  mailed 
at  Council  Bluflfs,  Iowa,  addressed  to  George  A.  Bent,  Chi- 
cago, Illinois,  without  any  further  direction,  would  go  first 
to  the  directory  department,  where  examiners  would  seek 
to  locate  the  address  of  George  A.  Bent;  if  that  address 
could  not  be  located  in  the  directory,  the  letter  would  go 
immediately  to  the  general  delivery.  A  letter  addressed 
to  George  A.  Bent,  223  South  Canal  street,  Chicago,  would 
be  delivered  at  that  number  by  the  carrier,  although  the 
person  there  had  a  diflFerent  middle  initial.  A  letter  ad- 
dressed to  George  P.  Bent,  without  further  or  other  direc- 
tions, would  have  been  delivered  to  the  address  of  George  P. 
Bent,  if  known  or  shown  in  the  directory.  A  letter  going 
to  the  general  delivery  addressed  to  George  A.  Bent  would 
be  delivered  to  any  person  claiming  that  name  and  caUing 
for  mail  matter." 

There  being  no  question  about  the  facts,  there  arises  upon 
this  record,  practically  but  a  single  question  of  law,  and  such 
question  is  as  to  the  liability  of  the  appellee  to  the  appel- 
lant. That  question  must  be  decided  against  the  appellant. 
2  Daniel  on  Negotiable  Inst.,  Sec.  1225,  says: 

"  The  maker  of  a  note  or  the  acceptor  of  a  bill  must  satisfy 
himself,  when  it  is  presented  for  payment,  that  the  holder 
traces  his  title  through  genuine  indorsements;  for  if  there 
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is  a  forged  indorsement,  it  is  a  nullity  and  no  right  passes 
by  it,  and  payment  to  a  holder  under  a  forged  indorsement 
would  be  invalid  as  against  the  true  owner  who  might  re- 
quire it  to  be  paid  again."  Smith  v.  Chester,  1  Term  K. 
654;  Canal  Bank  v.  Bank  of  Albany,  1  Hill,  287;  Goddard 
V.  Merchants  Bank,  2  Sandf.  247.     *    *     * 

"  The  payer  should  also  satisfy  himself  of  the  identity  of 
the  holder;  for  he  can  not  defend  himself  against  the  real 
payee  by  showing  that  ho  paid  the  amount  of  the  bill  or 
note  to  another  person  of  the  same  name  in  good  faith,  and 
in  the  usual  course  of  business."  Graves  v.  American  Ex- 
change Bank,  17  N.  Y.  205. 

The  same  author.  Vol.  1,  Sec.  672,  says : 

"  The  indorser  contracts  that  the  bill  or  note  is  in  every 
respect  genuine,  and  neither  forged,  fictitious  or  altered," 
and  cites  a  large  number  of  authorities. 

"  The  indorser  also  warrants  the  genuiness  of  all  the 
signatures  to  the  paper.  *  *  *  Inasmuch  as  the  indorser 
also  warrants  that  he  has  a  perfect  title  to  the  paper  by 
indorsement,  and  is  liable  if  his  title  proves  defective;  and 
since  no  title  passes  on  a  forged  indorsement,  it  follows  as 
a  necessary  consequence  that  the  indorser  must  warrant  the 
genuineness  of  the  prior  indorsements."  Tiedeman  on  Com- 
mercial Paper,  Sec.  259;  see,  also.  Chambers  v.  Union  Nat. 
Bk.,  78  Pa.  St.  205;  and  Graves  v.  Am.  Ex.  Bk.,  supra. 

According  to  the  foregoing  authorities,  it  is  clear  that  if 
appellant  had  not  taken  up  the  draft  he  would  have  been 
liable  to  the  appellee  upon  his  indorsement,  and  that  being 
so,  he  can  not  recover  of  the  appellee,  upon  paper  to  which 
he  has  no  lawful  title.  The  fatal  defect  in  appellant's  case 
is  that,  under  the  evidence,  he  is  not  the  lawful  owner  of 
the  draft. 

The  question  strongly  insisted  upon  by  appellant,  as  to 
who  shall  suffer  for  the  negligence  of  the  drawer,  does  not 
appear  to  us  to  be  in  this  case. 

No  matter  how  great  the  negligence  of  the  drawer,  the 
Council  Bluflfs  Bank,  there  seems  to  have  been  none  on  the 
part  of  the  appellee. 

The  judgment  will  be  affirmed. 
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B.  O.  Ballard  t.  City  of  Chicago. 

1.  Cities  akd  Villages— Poioer  to  Ltcetue  Trades^  Profetmons^  etc 
— Taxes, — When  authorized  by  the  legislature,  City  councils  may  impoee 
licenses  upon  trades,  professions,  pursuits  and  callings  and  such  imposi- 
tiods  do  not  constitute  a  tax  in  the  constitutional  sense  of  the  word. 

2.  SAMfe — LicenMng  Stationary  Engineers. — The  court  holds  the  ordi- 
nance of  the  city  of  Chicago  entitled  **  An  ordinance  for  the  examina- 
tion and  licensing  of  engineers  of  steam  machinery  and  steam  boilers 
in  the  city  of  Chicago  "  (passed  July  6, 1892),  valid,  reasonable  in  its  pos- 
sessions and  uniform  in  its  application. 

8.  Errors— 0/*tF/itcfe  the  Appellant  Can  Not  Complain, — ^The  impo- 
sitions of  a  less  fine  than  the  law  requires  in  a  case  where  the  only  pun- 
ishment is  a  fine,  is  not  prejudicial  to  the  person  fined. 

Debt,  for  the  violation  of  an  ordinance.  Appeal  from  the  Criminal 
Court  of  Cook  County;  the  Hon.  John  Gibbons,  Judge,  presiding. 
Heard  in  this  court  at  the  March  term,  .1897.  Affirmed.  Opinion 
filed  April  15,  1897. 

Sullivan  &  McArdle  and  P.  L.  McArdle,  attorneys  for 
appellant. 

Although  a  license  is  not  a  tax  still  it  is  sometimes  a 
source  of  revenue,  and  if  this  ordinance  provides  for  a  rev- 
enue it  is  invalid.     Wiggins  v.  East  St.  Louis,  102  111.  560. 

William  II.  Tatok,  Franklin  A.  Denison  and  Oscar 
Hebel,  attorneys  for  appellee. 

A  license  fee  imposed  by  an  ordinance,  passed  by  the  city 
council  of  cities,  is  not  a  tax,  and  it  has  been  so  held  in  the 
following  cases :  City  of  East  St.  Louis  v.  Wehrung,  46  111. 
392;  Col^  V.  Hall,  collector,  103  111.  30;  Braun  v.  City  of 
Chicago,  110  111.  186. 

Mr.  Presiding  Justice  Shepard  delivered  the  opinion 
OF  THE  Court. 

This  is  an  appeal  from  a  judgment  of  d*  fine  of  ten  dol- 
lars imposed  upon  the  appellant  for  a  violation  of  the  city 
ordinances  concerning  the  licensing  of  engineers  operating 
stationary  steam  engines  within  the  city  of  Chicago. 


First  District — March  Term,  1897.       639 

_  »  IJlll.tll^H  --- ^ 

Ballard  v.  City  of  Chicago. 

The  case  was  submitted  to  the  court,  without  a  jury, 
upon  an  agreed  statement  of  facts,  as  follows  : 

"  It  is  hereby  stipulated  and  agreed,  by  and  between  the 
parties  to  the  above  entitled  cause,  by  their  respective 
attorneys,  that  the  following  stipulation  may  be  jBled  as  an 
asrreed  statement  of  the  facts  in  this  cause.  The  defend- 
ant,  D.  G.  Ballard,  is  a  citizen  of  the  city  of  Chicago, 
county  of  Cook,  and  State  of  Illinois;  he  is  by  trade  an 
engineer,  operating  a  stationary  engine,  and  has  been  such 
for  over  twenty  years.  He  presented  himself,  and  was 
examined  by  the  board  of  engineers  in  the  said  city  of  Chi- 
cago, in  accordance  with  the  requirements  of  an  ordinance 
for  the  examination  and  licensing  engineers  in  charge  of 
steam  machinery  and  steam  boilers  in  the  city  of  Chicago, 
passed  April  3,  1890,  and  an  amendment  to  said  ordinance, 
dated  July  6,  A.  D.  1892.  On  or  about  the  26th  day  of 
March,  A.  D.  1891,  a  license  was  issued  by  the  said  board 
of  examiners  to  the  defendant,  certifying  his  qualifications 
as  an  engineer.     That  each  year  thereafter,  up  to  March  26, 

1895,  said  license,  or  certificate  to  the  defendant,  was  re- 
newed by  said  board.  The  last  license  issued  to  the  defend- 
ant was  dated  March  26,  1895,  and  by  its  terras  ceased  to 
be  operative  on  the  28th  day  of  March,  A.  D.  1896.  All  of 
said  lieenses  were  in  the  form,  a  copy  of  which  is  attached 
to  this  stipulation,  and  marked  Exhibit ''  A."  The  defend- 
ant for  each  of  the  said  licenses  issued  to  him  as  aforesaid 
])aid  to  said  board  the  sum  of  $2,  said  sum  of  $2  being  paid 
upon  the  renewal  of  said  license.  None  of  said  certificates 
or  licenses  were  or  had  been  revoked.  At  the  time  this 
suit  was  commenced,  on  or  about  July  1,  1896,  the  defend- 
ant was  engaged  in  his  said  trade  or  calling  of  an  engineer; 
was  in  active  charge  of  a  stationary  steam  engine.  The 
defendant  did  not  then  have  a  renewal  of  the  license  or  cer- 
tificate purporting  to  expire  on  the  26th  day  of  March 

1896,  but  refused  to  renew  said  license,  stating  at  the  time 
•to  an  officer  of  said  board  that  he  had  paid  the  last  $2,  he 
would  ever  pay  the  city,  that  he  believed  the  law  was  not 
constitutional.  The  board  of  engineers  would  not  grant  a 
renewal  of  the  license  without  the  payment  of  the  fee  of  $2. 
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That  on  the  day  the  above  suit  was  started,  the  defendant 
had  no  license  except  the  one  granted  to  him  by  the  said 
board  of  engineers  on  the  26th  day  of  March,  A.  D.  1895. 
This  statement  contains  all  the  facts  of  said  case  and  all  the 
evidence  except  such  ordinances  as  may  be  offered  by  either 
party." 

The  following  are  the  abstracted  portions  of  the  ordi- 
nances that  were  offered  in  evidence  by  the  appellee,  except 
section  one,  which  we  set  in  full : 

*'  Ordinance  passed  April  3,  1890. 

Section  1.  There  shall  be  appointed  by  the  mayor,  with 
the  consent  of  the  council,  a  board  of  examiners  (which 
shall  consist  of  three  members),  of  competent  and  practical 
engineers,  good  judges  of  construction  of  steam  boilers  and 
engines  generally,  and  experienced  in  their  operation  and 
uses,  whose  duty  it  shall  be  to  examine  each  applicant,  in 
pursuance  of  rules  and  regulations  of  the  ordinances,  and  if 
the  applicant  is  found  qualified  the  examining  engineers 
shall  sign  a  certificate  of  qualifications,  which  shall  be  de- 
livered to  such  applicant,  such  certificate  to  expire  one  year 
from  the  date  of  issue. 

Sec.  7.  Board  of  Examiners  to  keep  books,  with  names, 
etc.,  of  all  applicants,  full  amount  of  money  received  and 
that  returned  on  rejected  applications,  to  be  balanced  daily 
and  result  to  be  deposited  daily  with  city  comptroller. 

Amended  ordinance  passed  July  6,  1892. 

Sec.  2.  Board  shall  be  furnished  with  quarters  by  com- 
missioner of  public  works;  shall  hold  daily  sessions  of  such 
duration  as  may  be  deemed  requisite,  between  the  hours  of 
9  A.  M.  and  10  p.  m.  for  the  purpose  of  examining  and  deter- 
mining the  qualifications  of  applicants  for  licenses. 

Sec.  3.  The  Board  of  Examiners,  or  a  majority  thereof, 
shall  have  power  to  examine  into  the  qualifications  of  appli- 
cants to  grant  licenses,  and,  for  cause,  to  suspend  or  revoke 
the  same.  Every  application  for  a  license  must  be  made 
on  the  printed  blanks  furnished  by  the  Board  of  Examiners, 
and  that  for  an  engineer  must  be  accompanied  by  a  fee  of 
two  ( $2 )  dollars  and  that  for  a  boiler  or  water  tender  must 
be  accompanied  by  a  fee  of  one  ($1)  dollar. 
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Sec.  4.     Prescribes  qualifications  required  of  applicant. 

Sec.  5.  Emj>o\ver9  board  to  suspend  or  revoke  license 
for  certain  causes. 

Sec.  6.    I^ioense  shall  be  signed  by  majority  of  board. 

Sec.  8.  Provides  for  pHnishment  of  any  member  of 
board  favoring  any  applicant  and  of  any  applicant  who 
shall  attempt  to  procure  favors  by  unlawful  means. 

Sec.  9.  No  steam  engine  or  boiler  subject  to  the  pro- 
visions of  this  ordinance  shall  be  used,  managed  or  operated 
in  the  city  of  Chicago,  except  by  an  engineer  or  boiler  or 
water  tender  as  provided  herein,  and  who  shall  have  been 
duly  licensed  as  provided  herein,  and  who  shall  have  and 
exhibit  a  certificate  thereof.  Any  person  who  shall  take 
charge  of  or  manage  or  operate  any  steam  engine  or  boiler, 
or  any  portion  of  a  steam  plant  in  the  city  of  Chicago  with- 
out a  proper  and  valid  license,  as  provided  by  this  ordi- 
nance, shall,  for  each  and  every  offense,  be  subject  to  a  fine 
of  not  less  than  twenty  dollars  nor  more  than  fifty  dollars, 
and  any  person,  agent,  firm,  company  or  corporation  own- 
ing or  controlling  any  steam  engine,  boiler  or  other  steam 
plant,  who  shall  authorize  or  permit  any  person  or  persons 
without  a  proper  and  valid  license  as  required  herein  to 
take  charge  of  or  to  manage  or  to  operate  any  steam  engine 
or  boiler  or  any  portion  of  a  steam  plant,  shall,  for  each  and 
every  offense,  be  subject  to  a  fine  of  not  less  than  fifty  dol- 
lars nor  more  than  two  hundred  dollars,  and  each  day's 
violation  of  the  terms  of  this  ordinance,  or  any  of  them, 
shall  constitute  a  separate  offense. 

Sec.  10.  Every  plant  in  city  of  Chicago,  must  have  a 
licensed  engineer,  whose  qualifications  shall  be  displayed  in 
conspicious  place  in  the  boiler  room. 

Sec.  11.  Every  engineer  must  make  written  report  to 
board  of  examiners,  in  January  and  July  each  year,  of  con- 
dition of  boilers  or  steam  apparatus  he  is  in  charge  of. 

Sec.  12.  Exempts  engineers  in  charge  of  locomotives  and 
boilers  for  heating  private  dwellings  from  operation  of 
ordinance. 

Sec.  13.    Provides  for  paying  salaries  of  oiScers  of  board 
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out  of  amount  received  in  license  fees,  all  balances  to  be  paid 
over  to  the  city  of  Chicago.  Salary  of  secretary  of  boartl, 
to  be  $1,700  per  year;  each  of  the  others  $1,500. 

Which  was  all  the  evidence  offered  or  received  on  behalf 
of  either  party  in  above  entitled  cause." 

Such  ordinances  were  passed  by  the  city  council  in  pursu- 
ance of  the  power  granted  by  the  State,  by  an  act  entitled, 
"  an  act  to  insure  the  better  protection  of  life  and  property 
from  steam  boiler  explosions,"  approved  June  3,  1889, 
(Kurd's  Rev.  Stat.,  1895,  Chap.  24,  Sees.  439  and  440);  and 
from  a  reading  of  said  act  it  can  not  be  doubted  that  the 
ordinances  were  within  the  power  of  the  city  council  to 
adopt.  Said  section  439  expressly  provides  for  the  exami- 
nation, licensing  and  regulation  of  stationary  engineers  b}'' 
city  councils,  and  for  fixing  "  the  amount,  terms  and  man- 
ner of  issuing  licenses  to  such  persons,"  and  for  making  it 
unlawful  for  them  to  exercise  their  avocation  without  a 
license,  and  for  providing  a  punishment  for  a  breach  of  such 
provisions. 

Various  propositions  of  law  to  be  held  by  the  Criminal 
Court  were  submitted  by  the  appellant,  but  were  all  refused. 
Those  that  are  principally  urged  upon  our  consideration, 
are  that  the  ordinance  itself  nowhere  requires  the  payment 
of  more  than  one  license  fee,  his  previous  license  never 
having  been  revoked;  and  that  if  the  ordinance  does  require 
an  annual  payment  of  two  dollars,  it  is  invalid,  because  the 
city  council  had  no  power  to  raise  a  revenue  in  that  way, 
no  such  power  having  been  delegated  to  it. 

It  is  among  the  agreed  facts  that  the  appellant  presented 
himself  to,  and  was  examined  by  the  Board  of  Engineers, 
and  received  his  license,  in  1891,  and  that  each  year  there- 
after, up  to  and  including  the  year  1895,  his  license  was 
renewed,  and  that  for  each  of  said  licenses  he  paid  the  sum 
of  two  dollars,  and  that  each  license  so  issued  to  him  was 
for  the  term  of  one  vear  from  its  date,  unless  sooner  re- 
voked,  and  that  none  of  said  licenses  were  revoked. 

The  ordinance  expressly  provides  that  the  certificate  that 
shall  issue  to  an  applicant  shall  expire  one  year  from  its 
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date  of  issue.  It  then  becomes  necessary  for  one  who  would 
continue  to  practice  his  profession  as  an  engineer  to  again 
apply  for  a  renewal  of  his  license  for  another  year,  and  the 
ordinance  requires  that  such  renewed  application  must  be 
accompanied  by  a  fee  of  two  dollars.  This  fee  the  appel- 
lant refused  to  pay  in  1896,  and  he  obtained  no  new  license, 
and  the  fine  in  question  was  imposed  because  he  was  actively 
engaged  as  an  engineer  without  having  a  license. 

The  term  for  which  appellant's  last  license  was  issued 
having  expired,  there  was  no  need  for  the  city  to  revoke  it 
in  order  to  render  appellant  subject  to  prosecution.  Sec- 
tion 9  of  the  ordinance  expressly  provides  that  any  person 
who  shall  operate  a  steam  engine  without  a  license  shall  be 
subject  to  fine;  and  appellant  having  no  license  that  was  in 
fonje,  his  having  expired  by  its  own  limitation,  and  he 
having  refused  to  renew  it,  he  was  properly  held  to  be  sub- 
ject to  fine. 

We  see  nothing  in  the  record  to  justify  the  argument 
that  is  attempted  in  appellant's  behalf,  that  the  ordinance 
is  invalid  if  it  requires  the  payment  of  two  dollars  annu- 
ally, because  the  city  council  had  no  power  to  pass  a  law 
for  the  purpose  of  raising  revenue  in  such  a  way. 

There  does  not  seem  to  be  in  the  ordinance  any  attempt 
to  provide  for  revenue  or  for  a  source  of  revenue. 

The  object  on  the  part  of  both  the  State  and  the  city  is 
the  commendable  one  of  affording  protection  to  life  and 
property. 

When  authorized  by  the  legislature,  city  councils  may 
impose  licenses  upon  trades,  professions,  pursuits  and  call- 
ings, and  such  impositions  do  not  constitute  a  tax  in  the  con- 
stitutional sense  of  that  word.  Braun  v.  City  of  Chicago, 
110  111.  186;  Cole  v.  Hall,  103  111.  30. 

The  ordinance  in  question  is  a  reasonable  one,  and  is  uni- 
form in  its  application  to  all  engineers  of  the  class  of  appel- 
lant. One  year  is  a  reasonable  time  for  the  duration  of  a 
license,  and  is  the  usual  one,  and  two  dollars  is  a  reasonable 
sum  for  the  fee. 

It  is  reasonably  apparent  that  the  fee  required  is  no  more 
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than  snflScient  to  maintain  the  system  adopted  by  the  ordi- 
nance and  to  make  it  effectual,  and  that  it  is  not  a  source 
of  revenue  to  the  city  either  actual  or  intended. 

Appellant  asks :  ^*  Why  not  two  dollars  each  half  year, 
or  each  month?''  The  answer  is  to  be  had  in  asking 
whether  such  would  or  not  be  reasonable.  He  insists 
that  the  one  payment  of  two  dollars  shall  cover  the  period 
of  an  engineer's  lifetime,  and  would  have  us  so  say.  While 
the  record  does  not  contain  facts  to  base  an  opinion  upon  in 
that  record,  we  are  impressed  that  such  a  fee  would  be 
wholly  inadequate  to  maintain  a  system  of  so  much  impor- 
t mce  to  the  safety  of  persons  and  property  in  a  great  and 
industrious  citv. 

The  system  and  the  intention  of  the  law  is  in  the  direc- 
tion of  safety  to  life  and  property,  and  the  ordinance  and 
regulations  being  lawful,  reasonable  and  uniform,  should  be 
upheld. 

The  appellant  urges  that  the  judgment  is  a  nullity 
because  the  fine  was  for  but  ten  dollars,  when,  by  the  ordi- 
nance, the  minimum  prescribed  fine  is  twenty  dollars. 

The  imposition  of  a  less  fine  than  the  law  requires,  in  a 
case  where  the  only  punishment  is  a  fine,  is  not  prejudicial 
to  the  appellant.     Harrod  v.  Dinsmore,  127  Ind.  338. 

Upon  the  record,  we  think  the  ordinance  is  valid,  and 
that  appellant  was  clearly  guilty  of  a  violation  of  it,  and 
that  the  judgment  should  be  affirmed. 


Auburn  Cycle  Company  v.  James  Foote. 

1.  NoncK — Method  of  Service, — When  a  statute  requires  notice  and 
the  method  of  service  is  not  laid  down,  it  is  understood  that  there  shall 
be  personal  service. 

2.  Same— Jrreflrtt/an'fy  in  Service  of.  Waived. — Irregularities  in  the 
service  of  a  notice  on  legal  proceedings  may  be  waived  by  an  appearance 
and  filing  afiidavits  in  the  case. 

8.  Teuaui — Proceedings  at,  How  Preserved. — ^What  accrues  in  the 
presence  and  hearing  of  a  trial  judge,  can  be  brought  to  the  attention 
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of  an  Appellate  Court,  only  by  the  certificate  of  the  judge,  that  such 
things  did  take  place. 

4.  VKBDicrs— Sufficiency  of  Affidavits  on  Motions  to  Set  Aside.— A 
party  against  whom  a  verdict  has  been  reached  in  his  absence,  should, 
upon  an  application  to  set  it  aside,  show,  by  setting  out  the  facts,  that 
he  has  a  meritorious  defense  or  cause  of  action. 

5.  Corporations— DenioZ  of  Corporate  Existence. — The  fact  that  a 
defendant  has  held  itself  out  as  a  corporation  to  persons  dealing  with  it 
is  sufficient  to  make  out  a  prima  faeie  case  of  corporate  existence. 

6.  Appeals — From  Justices — Practice. — When  an  appeal  from  a  jus- 
tice of  the  peace  is  taken  by  the  defendant,  it  is  not  necessary  for  the 
plaintiff  to  summon  him  into  the  court  to  which  the  appeal  is*  taken. 
The  filing  of  the  transcript  brings  him  into  court 

Transcript,  from  a  justice  of  the  peace.  Appeal  from  the  Superior 
Court  of  Cook  County;  the  Hon.  James  Goooin,  Judge,  presiding. 
Heard  in  this  court  at  the  March  term,  1897.  Affirmed.  Opinion  filed 
April  16, 1897. 

Maplbdoram  &  DuFFT,  attomeys  for  appellant. 
Kniqht  &  Wagner^  attorneys  for  appellee. 

Mr.  Justice  Waterman  delivered  the  opinion  of  the 
Court. 

In  this  case,  begun  before  a  justice  of  the  peace,  judgment 
being  there  rendered  against  the  defendant,  it  took  an  ap- 
peal to  the  Superior  Court 

October  27,  1896,  the  plaintiff  filed  the  justice's  transcript, 
and  November  25th  an  affidavit  and  notice  to  place  the  cause 
upon  the  short  cause  calendar.  The  affidavit  of  service  of 
said  notice  was  as  follows : 

"  State  of  Illinois,  Cook  County :  Wm.  R.  Wagner,  being 
duly  sworn,  deposes  and  says  that  he  served  the  within 
notice  by  leaving  a  copy  of  the  same  at  the  office  of  Maple- 
doram  &  Duffy  the  25th  day  of  November,  1896. 

Wm.  R.  Wagner. 

Subscribed  and  sworn  to  before  me,  this  25th  day  of  No- 
vember, 1896. 

Stephen  D.  Griffin,  Clerk." 

December  12th  the  defendant  filed  an  affidavit  denvin^ 
that  it  was,  when  suit  was  begun,  or  is,  a  corporation,  and 
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Stating  that  it  is  a  partnership  doing  business  under  the 
name  of  "  Auburn  Cycle  Company,"  giving  the  names  of 
the  partners. 

December  21st,  the  case  was  called  for  trial  upon  the 
short  cause  calendar  of  Judge  Goggin.  Whereupon  the 
defendant  at  once  moved  to  strike  the  cause  from  such  cal- 
endar, because,  inter  alia,  the  affidavit  of  service  of  notice 
did  not  show  service  in  accordance  with  Eule  12  of  said 
court.     Eule  12  is  as  follows : 

*'  Rule  12.  Notice  to  the  opposite  party  must  be  in  writ- 
ing, state  the  motion,  designate  the  judge  before  whom  tl  e 
same  is  to  be  made  and  the  place  of  hearing,  and  be  served 
by  delivering  a  copy  to  such  patrty,  or  his  attorney  of  rec- 
ord, before  4  p.  m.  of  the  day  preceding  the  day  mentioned 
in  the  notice  for  calling  up  such  motion. 

The  service  of  a  motion  upon  an  attorney  by  leaving  a 
copy  thereof  at  his  office,  in  his  absence,  with  a  clerk  or 
other  person  in  charge  of  such  office,  shall  be  regarded  as  a 
service  upon  such  attorney." 

Which  motion  was  overruled,  and  a  trial  immediately  had 
with  the  result  of  a  verdict  and  judgment  against  the 
defendant  for  $186. 

The  short  cause  calendar  statute  provides  for  ten  days' 
notice  to  the  defendant,  his  agent  or  attorney. 

Where  a  statute  requires  notice  and  the  method  of  service 
is  not  laid  down,  it  is  understood  that  there  shall  be  per- 
sonal service.     Wade  on  Notice,  Sees.  1334, 1335. 

Whether  bv  a  rule  of  court  the  necessitv  for  personal  serv- 
ice  can  be  dispensed  with,  and  whether  Rule  12  is  appli- 
cable to  a  notice  to  place  upon  the  short  cause  calendar, 
which  notice  does  not  require  the  making  of  a  motion  or  an 
appearance  in  court,  are  questions  which  not  being  pre- 
sented by  counsel,  we  do  not  feel  called  upon  to  decide. 

Under  neither  statute  nor  rule  of  court  does  the  affidavit 
show  service  of  notice. 

The  writer  of  this  opinion  is  inclined  to  think  that  for 
this  reason  the  cause  should  have  been  stricken  from  the 
short  cause  calendar;  a  majority  of  the  court  hold  that  the 
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defendant  by  the  affidavit  denying  that  it  was  a  corporation, 
filed  seventeen  days  after  the  filing  of  the  affidavit  of  service 
of  notice,  the  *'  irregularity  "  in  the  service  was  waived,  fol- 
lowing, it  is  said,  the  rulings  in:  Treftz  v.  Stahl,  46  III. 
App.  462;  Stewart  v.  Carbray,  69  111.  App.  397,  and  Johns- 
ton V.  Brown,  51  111.  App.  549. 

While  the  defendant  did  not  deny  that  its  attorneys  re- 
ceived or  duly  learned  in  apt  time  of  the  "notice,"  a  minority 
of  the  court  is  of  the  opinion  that  there  was  not  an  irregu- 
lar service,  but  none  at  all. 

Upon  a  motion  for  a  new  trial,  the  defendant  filed  affida- 
vits setting  forth  what  occurred  in  court  immediately  before 
and  during  the  trial.  These  affidavits  are  included  in  the 
bill  of  exceptions.  What  occurs  in  the  presence  and  hear- 
ing of  a  trial  judge  can  be  brought  to  the  attention  of  this 
court  upon  appeal  only  by  the  certificate  of  the  judge  that 
such  things  did  take  place.  The  judge  has  not  certified 
that  the  affidavits  are  true,  but  merely  that  they  were  tiled; 
thev  thus  show  to  us  that  on  the  motion  for  a  new  trial  cer- 
tain  things  were  by  affidavit  represented  to  the  court. 

By  the  bill  of  exceptions  it  appears  that  the  evidence  for 
the  plaintiff  was  very  brief;  that  there  was  no  cross-examina- 
tion of  witnesses  and  no  evidence  on  behalf  of  the  defend- 
ant. 

It  appears  to  have  been  an  ex  parte  trial,  and  it  is  prob- 
able that  under  some  misapprehension,  the  attorney  for  the 
defendant  was,  as  is  stated  in  the  affidavits,  not  present  at 
the  trial,  while  the  witnesses  for  the  defendant  were. 

Courts  prefer,  in  all  instances,  to  have  both  parties 
present  at  hearings,  that  there  may  be  a  full  and  a  fair  trial; 
nevertheless  the  rule  is  not  unreasonable  or  unjust  which 
requires  that  one  against  whom  a  verdict  has,  in  his  absence 
been  reached,  should,  upon  application  to  set  it  aside,  show, 
by  a  setting  out  of  facts,  that  he  has  a  meritorious  defense 
or  cause  of  action. 

The  affidavits  filed  by  the  defendant  contain,  as  to  this, 
the  mere  statement  that  it  has  a  meritorious  defense;  a  con- 
clusion which  may  or  may  not  be  justified  by  the  facts.     The 
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testimony  at  the  trial  had  been  reported,  and  the  defendant 
could  easily  have  set  forth  the  facts,  if  any  there  be,  showing 
that  it  has  a  meritorious  defense.  Had  it  done  so,  it  is  quite 
likely  the  court  would  have,  upon  terms,  awarded  a  new 
trial. 

It  is  urged  that  there  was  no  evidence  showing  that  the 
defendant  is  a  corporation. 

The  defendant  as  a  corporation  filed  an  appeal  bond  upon 
its  appeal  to  the  Superior  Court,  the  defendant  also  ap- 
peared in  the  Superior  Court  and  moved  to  strike  the  cause 
from  the  short  cause  calendar.  The  testimony  at  the  trial 
shows  a  holding  out  by  the  defendant  that  it  is  a  corpora- 
tion, by  dealing,  and  purchasing  goods  as  such. 

This  made  2^  prima  facie  case.  Gerlinger  Co.  v.  Labadie 
41  111.  App.  283;  Wheatley  et  al.  v.  Chicago  Trust  &  Sav- 
ings Bank,  64  111.  App.  612-615. 

The  appeal  from  the  justice  of  the  peace  having  been 
taken  by  the  defendant,  it  was  not  necessary  that  the  plaint- 
iff summon  it  into  the  Superior  Court;  it  was  there  as  soon 
as  the  transcript  was  filed. 

The  judgment  of  the  Superior  Court  is  affirmed. 


Christ  Lttxen  y.  Chicago  &  Grand  Trunk  By.  Co. 

1.  EvmKNCE — ExUtence  and  Sufficiency  of.  Questions  for  the  Court 
and  Jury. — ^The  sufficiency  of  testimony  to  prove  an  allegation  is  a 
question  for  the  jury;  but  whether  there  is  any  evidence  tending  to 
prove  such  allegation  is  a  question  of  law  for  the  court. 

Trespass  on  the  Case,  for  personal  injuries.  Appeal  from  the  Su- 
perior Court  of  Cook  County;  the  Hon.  PmiiP  Stein,  Judge,  presiding. 
Heard  in  this  court  at  the  March  term,  1897.  Affirmed.  Opinion  filed 
April  15,  1897. 

Case  &  Hooan,  attorneys  for  appellant. 
RuNNELLS  &  Buret,  attorneys  for  appellee. 
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Mb.  Justice  Garv  delivubed  the  opinion  op  the  Coukt. 

The  appellant  worked  for  the  appellee  at  a  circular  saw, 
partly  inclosed  on  the  lower  side  by  a  box  in  which  saw- 
dust would  collect,  which  it  was  the  duty  of  the  boy  to 
remove,  and  which  duty  the  boy  had  neglected.  "While  the 
saw  was  running — though  the  appellant  had,  as  he  sup- 
posed, taken  the  proper  step  to  stop  it — the  appellant 
undertook  to  remove  the  sawdust  by  putting  his  hand  into 
the  box.  In  so  doing  he  struck  the  saw  and  his  fingers 
were  cut  off.  He  sues  the  appellee  upon  the  theory  that 
the  neglect  by  the  boy  was  the  cause  of  the  accumulation 
of  sawdust  which  was  the  cause  of  the  inconvenience  which 
caused  the  appellant  to  attempt  the  removal  of  that  saw- 
dust, and  therefore  that  neglect  by  the  boy,  not  a  fellow- 
servant  of  the  appellant,  is  enough  to  entitle  him  to 
recover  from  the  appellee  damages  for  the  loss  of  his 
fingers. 

A  cause  which  is.  no  cause  at  all,  is  not  a  proximate 
cause.  Had  the  appellant  stopped  the  saw,  or  had  he  kept 
his  hand  out  of  the  box,  the  neglect  by  the  boy  would  have 
done  him  no  harm. 

It  is  true  that  the  sufficiency  of  testimony  to  prove  an 
allegation,  is  a  question  for  the  jury;  but  whether  there  be 
any  evidence  tending  to  prove  such  allegation  is  a  question 
of  law  for  the  court  to  decide.  Poleman  v.  Johnson,  84 
III.  269. 

There  is  no  proof  tending  to  show  that  negligence  by  the 
appellee  was  the  cause  of  the  injury  to  the  appellant. 

The  direction  to  the  jury  to  find  for  the  defendant  was 
right,  and  the  judgment  is  affirmed. 


Metropolitan  Life  Insurance  Go.  v.  Caroline  Qnandt. 

1.  Insurance — Waiver  of  Conditions, — A  provision  of  a  policy  of 
life  influrance,  that  it  should  be  void  in  case  the  insured  was  not  in  sound 
health  at  the  time  of  its  issuance,  is  waived  by  a  collection  of  premiums 
thereon  after  knowledge  by  an  agent  of  the  insurance  company,  having 
authority  to  deliver  policies  and  collect  premiums. 
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2.  Same— Question  of  Inmrable  Interest—  When  to  be  Raised.  —Tlie 
objection  that  a  beneficiary  in  a  policy  of  life  insurance  has  no  insurable 
interest  in  the  life  of  the  person  insured  must  be  raised  in  the  court  be- 
low; it  comes  too  late  when  raised  for  the  first  time  in  the  Appellate 
Court. 

3.  Written  Instruments — Secondary  Evidence  of  the  Contents  of — 
Notice. — An  action  on  a  policy  of  insurance  is  notice  to  the  company  to 
produce  the  application,  and  a  statement  by  counsel  for  the  company  on 
the  trial  that  such  application  is  not  in  his  possession  is  sufficient  to  en- 
title the  opposite  party  to  give  secondary  evidence  of  it. 

Assam psit.  on  a  policy  of  insurance.  Appeal  from  the  Superior 
Court  of  Cook  County;  the  Hon.  Arthur  H.  Chetlain,  Judge,  presiding. 
Heard  in  this  court  at  the  March  term,  1897.  Affirmed.  Opinion  filed 
April  15,  1897. 

HoYNE,  FoLLANSBEK  &  O'CoNNOR,  attomeys  for  appellant, 
contended  that  even  if  it  be  true  that  the  agent  knew  of 
the  illness  of  the  insured  when  he  delivered  the  policy  and 
received  the  premium,  this  would  not  operate  as  a  waiver 
1)3^  the  company  of  the  clause  exempting  the  company  from 
liability  unless  the  insured  was  in  sound  health  on  the  date 
of  the  policy.  This  clause  is  not  like  a  representation  that 
the  insured  was  in  sound  health.  Although  a  policy  may 
be  issued  upon  the  faith  of  representations,  they  form  no 
])art  of  the  contract,  but  are  collateral  to  the  contract. 
Where  the  defense  is  that  a  representation  was  false,  the 
gist  of  the  defense  is  that  the  insurance  company  was 
induced  by  fraud  to  enter  into  the  contract.  Evidence 
showing  that  the  insurance  company  knew  the  representa- 
tion to  be  false,  therefore,  does  not  contradict  the  policy, 
but  only  proves  that  the  company  was  not,  in  fact,  deceived, 
and  therefore  could  not  cancel  the  policy  on  the  ground  of 
fraud.  But  the  clause  in  question  forms  a  part  of  the  con- 
tract, and  to  hold  that  it  was  waived  is  to  change  the  con- 
tract. This  is  a  palpable  violation  of  the  rule  that  a  written 
a^rreement  can  not  be  contradicted  or  altered  by  parol  testi- 
mony. Barrett  v.  U.  M.  F.  Ins.  Co.,  7  Cush.  175;  Mensing 
V.  The  Amer.  Ins.  Co.,  36  Mo.  App.  602. 

Charles  Werno.  attorney  for  appellee,  contended  that 
conditions  like  those  under  consideration  are  inserted  in  the 
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policy  for  the  benefit  and  protection  of  the  insurer,  and  may 
be  waived,  either  before  or  after  breach  thereof;  and  when 
the  agent  of  the  company,  through  whom  it  must  act  in  deal- 
ing with  the  public,  knowing  of  the  right  of  forfeiture,  per- 
mits the  assured  to  pay  the  premium  to  the  company,  he 
relying  on  his  policy  as  valid  and  subsisting,  the  company 
will  be  held  to  have  waived  the  condition.  It  would  be 
grossly  inequitable  to  permit  the  company  to  receive  the 
premium  from  an  assured  who  was  induced  thereby  to  rely 
upon  his  policy  for  indemnity  and  then  insist  upon  a 
forfeiture  from  facts  known  by  it  to  exist  when  the  pre- 
mium was  paid.  This  we  understand  to  be  the  rule  laid 
down  by  text  writers  and  supported  by  the  adjudicated  cases. 
Mutual  Life  Ins.  Co.  v.  Amerman,  119  111.  335;  Atlantic  Ins. 
Co.  V.  Wright,  22  111.  463;  Commercial  Ins.  Co.  v.  Ives,  56 
111.  406;  Germania  Ins.  Co.  v.  McKee,  94  111.  498;  Andes  Ins. 
Co.  V.  Shipman,  77  111.  189;  Teutonia  L.  Ins.  Co.  v.  Ander- 
son, 77  III.  384;  Germania  L.  Ins.  Co.  v.  Koehler,  63  111. 
App.  88;  Phoenix  Ins.  Co.  v.  Hart,  149  111.  513. 

The  provision  may  itself  be  waived,  by  the  agent,  and  it  is 
necessary  to  prove  an  express  agreement,  to  waive  in  such 
case,  but  it  may  be  inferred  from  the  acts  and  conduct  of 
the  insurer.  Dwelling  House  Ins.  Co.  v.  Dowdall,  159  111. 
184;  Hilt  V.  Met.  L.  Ins.  Co.  (Mich.),  68  K  W.  Rep.  300. 

The  appellant  is  an  insurance  company  organized  under 
the  laws  of  the  State  of  New  York,  and  has  its  home  office 
in  New  York  City,  and  is  doing  business  in  this  State  under 
and  by  virtue  of  our  statute  in  relation  to  life  insurance 
companies.  Section  193,  chapter  73,  Starr  &  Curtis'  Stat- 
utes (2d  Ed.),  provides  that : 

"  Whoever  solicits  insurance  on  behalf  of  any  life  com- 
pany not  chartered  by  and  establised  within  this  State,  or 
transmits  for  any  person  other  than  himself  an  application 
for  life  insurance  to  or  from  such  company,  or  advertises 
that  he  will  receive  or  transmit  the  same,  shall  Jbe  held  to  be 
an  agent  of  such  company  to  all  intents  and  purposes  and 
subject  to  all  the  duties,  requisitions,  liabilities  and  penalties 
set  forth  in  the  laws  of  this  State  relating  to  life  insurance 
companies  not  incorporated  by  the  legislature  thereof." 
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This  statute  is  passed  on  in  several  Illinois  cases  which 
show  conclusively  that  it  is  applicable  to  the  case  at  bar, 
and  that  Fletcher  was  an  agent  of  the  defendant  company 
to  all  intents  and  purposes  (his  acts  therefore  being  the  acts 
of  the  company),  and  that  all  persons  with  whom  he  had 
dealings  for  the  company  had  the  right  to  so  regard  him. 
Mich.  Mutal  Life  Ins.  Co.  v.  Hall,  60  111.  App.  159;  Conti- 
nental  Life  Ins.  Co.  v.  Kuckman,  127  111.  364;  May  on  In- 
surance, Par.  144. 

The  insured  had  a  perfect  right  to  take  out  a  policy  on 
his  own  life  for  his  mother's  benefit  and  she  even  had  a 
right  to  advance  him  the  necessary  means  to  do  so.  ^tna 
Life  Ins.  Co.  v.  France,  94  U.  S.  561. 

What  is  an  insurable  interest  has  been  defined  as  fol- 
lows : 

"  Any  interest,  whether  pecuniary  or  arising  from  depend- 
ence or  natural  affection  in  the  life  of  the  person  insured, 
constitutes  an  insurable  interest."  Insurance  Co.  v.  Bailey, 
13  Wall.  (U.  S.)619. 

In  determining  whether  a  parent  has  an  insurable  interest 
in  a  child,  or  a  child  in  the  life  of  a  parent,  the  courts  have 
held  that  mere  relationship  does  not  constitute  an  insura- 
ble interest,  when  the  other  facts  and  circumstances  tend 
to  show  that  the  policy  was  a  mere  wager  policy  or  specu- 
lation, and  that  the  claimant  has  no  interest  whatever  in 
the  life  of  the  insured;  but  when  the  facts  and  circum- 
stances tend  to  show  that  the  policy  was  not  a  speculation 
or  wager  policy,  then  mere  relationship  is  sufficient  to  sup- 
port a  policy  on  the  life  of  a  3on  in  favor  of  the  mother, 
and  on  the  life  of  a  brother  in  favor  of  a  sister.  Reif  v.  LT. 
M.  L.  Ins.  Co.  (Sup.  Ct.,  Cincinnati),  17  Ins.  Chronicle,  3; 
^tna  Life  Ins.  Co.  v.  France,  94  U.  S.  561;  Conn.  Mut.  L. 
Ins.  Co.  V.  Schaefer,  94  U.  S.  461;  Loomis,  Adm'r,  v.  Eagle, 
etc.,  Ins.  Co.,  6  Gray  (Mass.),  396;  Kane  v.  Reserve  M.  L.  Ins. 
Co.,  81  Pa.  164;  Lord  v.  Dall,  12  Mass.  115. 

Mr.  Justice  Gary  delivered  the  opinion  of  the  Court. 
This  is  an  action  upon  a  policy  of  life  insurance  issued 
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by  the  appellant  upon  the  life  of  John  W.  R.  Quandt,  who 
was  the  son  of  the  appellee. 

There  is  but  one  question  in  the  case  which  touches  the 
real  merits. 

John  was  between  seventeen  and  eighteen  years  of  age, 
and  was  examined  by  a  physician  for  the  appellant  about 
three  weeks  before  the  policy  was  issued.  He  was  then  in 
good  health,  and  the  fair  inference  from  the  evidence  is 
that  the  physician  then  wrote  an  application  for  insurance 
on  the  life  of  the  boy,  payable  in  case  of  his  death  to  the 
appellee. 

The  appellant  is  a  New  York  corporation,  and  the  course 
of  business  was  that  applications  for  insurance  were  sent  to 
the  appellant  there,  which,  if  it  accepted  the  risk,  sent  the 
policy  to  its  "  superintendent "  here.  Under  him  was  an 
agent  who  solicited  insurance,  delivered  policies,  and  col- 
lected premiums.  In  accordance  with  the  usual  course  of 
business,  that  agent  carried  the  policy  sued  upon  to  the 
appellee,  received  from  her  the  premium,  and  delivered  to 
her  the  policy. 

The  boy  was  then  sick,  and  she  so  told  the  agent,  but  he 
left  the  policy  and  took  the  premium. 

There  is  nothing  in  the  case  to  excite  suspicion  that  there 
was  then  any  apprehension  of  danger,  though  a  physician 
had  been  called  to  attend  the  bov  two  or  three  times,  and  in 
five  days  thereafter  he  died. 

Whether  insurance  is  life  or  fire  does  not  affect  the  extent 
to  which  a  company  is  bound  by  the  conduct  of  its  agents. 
Mutual  Life  Ins.  Co.  v.  Amerman,  119  111.  329. 

In  N.  E.  Fire  &  M.  Ins.  Co.  v.  Schettler,  38  111.  166,  and 
in  ^tna  Ins.  Co.  v.  Maguire,  51  111.  342,  may  be  found  some 
very  vigorous  and  instructive  language  upon  that  branch  of 
the  law. 

The  only  agent  of  the  appellant  with  whom  appellee 
had  any  actual  dealing  was  the  one  who  delivered  to  her 
the  policy  and  received  from  her  the  premium.  With  him 
she  had  like  dealing  on  a  policy  on  the  life  of  her  husband. 
She  could  not  read  English,  and  had  no  reason  to  doubt  the 
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extent  of  his  authority.  We  regard  his  knowledge  of  the 
health  of  the  boy  as  estopping  the  appellant  to  insist  upon 
the  language  of  the  policy  relieving  the  company  from  obli- 
gation unless  at  the  date  of  the  policy  the  boy  was  ''in 
sound  health."  She  acted  in  good  faith;  if  the  agent  was 
too  eager  for  business  she  had  no  notice  of  it. 

The  objection  now  made  that  she  had  no  insurable  inter- 
est in  the  life  of  her  son — if  ever  available — comes  too  late. 
The  record  does  not  show  that  in  terms  it  was  specifically 
alluded  to  below.  It  was  not  among  the  reasons  upon  which 
a  new  trial  was  asked,  nor  is  it  here  assigned  as  error.  Haf- 
ner  v.  Ilerron,  60  111.  App.  692;  Nat.  Bk.  111.  v.  Baker,  58  111. 
App.  343;  Opaque  Cloth  Shade  Co.  v.  Veight,  161  IlL  337. 

And  she  has  such  interest.     May  on  Ins.,  Sec.  107. 

That  in  the  application  she  was  named  as  the  payee  of  the 
policy,  is  very  vaguely  proved  by  the  testimony  of  the  appel- 
lee; but  the  application  went  into  the  possession  of  the 
appellant,  and  was  made  the  basis  of  some  pleas  by  it. 

The  action  was  notice  to  the  appellant  to  produce  the 
application.  Continental  Life  Ins.  Co.  v.  Eogers,  19  111. 
App.  5S0. 

When  counsel  for  appellant  said  on  the  trial  that  it  was 
not  in  his  possession,  the  appellee  was  entitled  to  give 
secondary  evidence  of  it,  which  evidence  the  appellant  might 
easily  have  refuted  if  it  was  not  true.  The  evidence  so  given 
became  strong  by  the  absence  of  any  contradiction.  P.,  Ft. 
W.  &  C.  Ry.  V.  Callaghan,  50  111.  App.  676. 

If  the  illness  of  the  boy  when  the  policy  was  delivered  be 
not  a  just  defense,  it  is  inequitable  for  the  ap]3ellant  to 
attempt  any  other. 

The  judgment  is  affirmed. 


Louis  Matthei  v.  Ernest  Wooley. 

1.  Medical  Practice— Who  are  Physicians. — A  person  who  treats, 
operates  on,  or  prescribes  for  any  physical  ailment  must  be  regarded  as 
practicing  medicine,  within  the  meaning  of  chapter  91,  R.  S.,  entitled 
"  Medicine  and  Surgery." 
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2.  Saxe— Persons  Holding  Themselves  oitt  as  Doctors. — If  by  treat- 
ing, operating  on,  or  prencribing  for  physical  ailments,  a  person  holds 
himself  out  as  a  doctor  to  persons  employing  him,  and  they  believe  him 
to  be  a  doctor,  he  will  bfi  chargeable  as  such. 

Action,  for  medical  malpractice.    Appeal  from  the  Superior  Court 
of  Cook  County;  the  Hon.  Nathaniel  C.  Sears,  Judge,  presiding. 
Heard  in  this  court  at  the  March  term,  1807.    Affirmed.    Opinion  filed 
April  15,  1897. 

KuNYAN  &  RuxYAN,  attomeys  for  appellant. 
Frank  W.  Blair,  attorney  for  appellee. 

Mr.  Justice  Gary  delivered  the  opinion  or  the  Court. 

There  was  a  conflict  of  evidence  on  the  trial  of  this  case; 
abundance  on  either  side  to  win  on. 

The  jur}'^  settled  that  conflict  in  favor  of  the  appellee,  and 
any  review  of  it  would  serve  only  to  prove  that  the  con- 
clusion of  the  jury  can  not  be  set  aside. 

The  appellee  sued  the  appellant  for  the  ill  consequences 
to  the  appellee  by  the  malpractice  of  the  appellant  as  a 
physician  and  surgeon. 

The  appellant  is  a  druggist.  According  to  the  evidence 
on  the  part  of  the  appellee,  he  thought  the  appellant  was 
also  a  doctor,  and  went  to  him  with  a  hurt  finger,  which 
the  appellant  treated  wrongly  for  ten  days,  the  result  of 
which  was  inability  for  a  long  time  to  work,  and  finally 
amputation  of  the  finger. 

If  the  appeHant  did  in  fact  "  treat,  operate  on,  or  prescribe 
for  any  physical  ailment  of"  the  appellee,  the  statute 
regards  him  as  *'  practicing  medicine,"  within  the  meaning 
of  Ch.  91,  K  S. 

If  by  so  doing  he  held  himself  out  to  the  appellee  as  a 
doctor,  and  the  appellee  believed  the  appellant  to  be  a  doc- 
tor, then  he  is  chargeable  in  that  character.  McNevins  v. 
Lowe,  40  111.  209. 

The  only  question  argued  is  the  suflSciency  of  the  evi- 
dence, and  we  can  only  affirm  the  judgment^  which  is  done. 

Mb,  Justice  Waterman  dissents. 
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•9    »175      ^'    Strbkt  Railroads— Care  Required  of ,  far  Safety  of  Persons  on 
^— — ~  Streets. — Persona  in  charge  of  electric  cars  in  passing  along  public 
streets  are  bound  to  have  regard  for  the  rights  and  safety  of  others,  but 
are  not  obliged  to  be  all  the  while  upon  guard  against  the  not  reason- 
ably to  be  expected,  the  unusual  and  the  extraordinary. 

2.  Nboliokncb— ^c«f ion  of,  When  to  be  Submitted  to  the  Jury.-- 
So  long  as  reasonable  minds  might  differ  as  to  whether  the  facts  shown 
constitute  negligence,  the  question  of  whether  there  was  negligence 
must  be  submitted  to  the  jury. 

8.  Same — Speed  of  Cars,  in  the  Absence  of  Ordinances, — In  the  ab- 
sence of  an  ordinance  upon  the  subject,  running  care  through  the  streets 
of  a  city  at  the  rate  of  twelve  miles  per  hour,  is  not  of  itself  alone,  neg- 
ligence. 

4.  Electric  Cars— Dufy  of  the  Oripman,— It  is  the  duty  of  a  grip- 
man  to  run  his  car  with  reference  to  the  intentions  of  others,  of  which  he 
has  notice. 

Trespass  on  the  Case,  for  personal  injuries.  Appeal  from  the  Cir- 
cuit Court  of  Cook  County;  the  Hon.  Frank  Baker,  Judge,  presiding. 
Heard  in  this  court  at  the  March  term,  1897.  Affirmed.  Opinion  filed 
April  16,  1897. 

Statement  of  the  Case. 

This  was  an  action  to  recover  damages  ao^ainst  the  Chi- 
cago City  Railway  Company,  on  account  of  personal  inju- 
ries sustained  by  the  plaintiflF,  Hermanus  Rack,  a  boy  then 
about  four  years  and  seven  months  old.  The  accident 
occurred  in  August,  1893,  near  the  crossing  of  Fifty-fifth 
street  and  Kimbark  avenue,  in  the  city  of  Chicago.  The 
defendant's  cable  trains  at  that  point  run  east  and  west  on 
Fifty-fifth  street.  Plaintiff,  in  company  with  another  small 
boy,  was  first  seen  by  the  gripman  of  the  cable  train,  which 
was  approaching  from  the  east,  standing  in  the  roadway  of 
Fifty-fifth  street,  south  of  the  east  bound  track,  two  or 
three  feet  from  the  curb.  At  that  time  the  grip-car  wa« 
from  130  to  160  feet  away.  The  distance  from  the  curb  to 
the  east-bound  track  was  estimated  at  twelve  feet.  The 
cable  train  was  then  traveling  twelve  miles  an  hour.     See- 
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ing  the  children  in  that  position  the  gripraan  reduced  the 
speed  of  his  train  to  about  ten  miles  an  hour,  then  started 
it  up  again.  When  the  grip-car  was  about  thirty  or  forty 
feet  away  the  plaintiff  started  to  run  directly  north  across 
the  street,  and  in  front  of  the  approaching  train.  One  wit- 
ness testified  that  he  reached  the  track  and  fell  down  when 
the  cable  car  was  still  twenty  or  thirty  feet  away;  others 
said  he  ran  directly  in  front  of  the  train  and  was  knocked 
down.  One  of  his  feet  was  crushed  so  that  about  a  third 
of  it  had  to  be  amputated,  leaving  a  stump.  After  striking 
the  child  the  train  moved  thirty  or  thirty-five  feet  before  it 
came  to  a  stop.  Witnesses  differed  widely  as  to  the  spot 
where  the  accident  happened.  One  said  it  was  on  the  west 
cross-walk,  others  that  it  was  eight,  forty  or  one  hundred 
feet  west  of  the  west  cross-walk. 

At  the  close  of  all  the  evidence,  on  defendant's  motion^ 
the  court  instructed  the  jury  to  find  the  defendant  not 
guilty.  Motion  for  a  new  trial  was  made  and  denied,  and! 
judgment  was  entered  on  the  verdict.  From  which  judg- 
ment this  appeal  is  taken. 

BuRNHAM  &  Baldwin,  attorneys  for  appellant. 

W.  J.  Hynes  and  H.  H.  Martin,  attorneys  for  appellee. 

Mr.  Justice  Waterman  delivered  the  opinion  of  the 
Court. 

As  is  well  stated  by  counsel  for  appellant,  "  So  long  as 
reasonable  minds  might  dififer  as  to  whether  the  facts  shown 
constitute  negligence,"  the  question  of  whether  there  was. 
negligence  must  be  submitted  to  the  jury. 

It  appeared  by  the  evidence  that  upon  the  day  of  the 
accident  the  track  was  wet  and  slippery;  that  when  the 
track  is  dry  a  train  can  not  be  stopped  in  a  distance  of  less 
than  sixty  feet;  that  when  the  track  is  wet,  it  takes  a 
greater  distance. 

There  was  nothing  tending  to  contradict  the  testimony 
of  the  gripman,  that  as  soon  as  the  plaintiff  started  to  run 
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across  the  street  he  did  all  that  was  possible  to  stop  his  train 
and  avoid  the  accident. 

It  is  urged  that  running  a  car  through  a  city  street  at  a 
speed  of  from  ten  to  twelve  miles  an  hour,  is  itself  negli- 
gence. 

We  are  of  the  opinion  that  traveling  at  a  speed  no  greater 
than  is  permitted  by  law,  can  not  be  said  to  be,  by  itself 
alone,  negligence. 

Kunning  cars  through  the  streets  of  a  city  is  necessa- 
rily fraught  with  danger.  Eailroad  men  insist,  with  how 
much  truth  we  can  not  say,  that  more  accidents  will  occur 
from  a  train  running  at  four  miles  an  hour  than  from  one 
run  at  four  times  that  speed.  However  this  may  be,  we 
regard  it  as  the  business  of  the  municipal  authorities  to 
determine  at  what  rate  of  speed  cars  may  be  run,  and  that 
the  simple  fact  of  proceeding  at  a  rate  of  twelve  miles  an 
hour  can  not  be  held  to  be  negligence. 

Was  it,  then,  negligence  to  proceed  at  ten  miles  per  hour 
with  the  knowledge  that  the  plaintiff  was  standing  within 
two  or  three  feet  of  the  curb,  and  without  anything  indicat- 
ing that  he  was  about  to  cross  the  street? 

If  it  be,  then  it  would  seem  that  the  presence  of  young 
children  upon  the  sidewalk  would  require  that  the  speed  of 
the  car  be  reduced  so  that  if,  in  obedience  to  a  childish  im- 
pulse, they  started  to  run  across  the  street,  the  car  could  be 
stopped  ere  they  reached  the  track. 

The  accident  in  the  present  case  did  not  happen  upon  a 
crossing;  yet  it  is  true,  as  is  urged  by  appellant,  that  if  the 
gripman,  when  he  first  saw  the  boys  standing  by  the  curb 
with  apparently  no  intention  of  crossing  the  street,  had 
checked  the  speed  of  his  car  to  the  extent  he  could  have 
done,  the  accident  would  probably  not  have  happened. 

Was  he  bound  to  do  this  ?  Under  the  present  city  ordi- 
nances, we  think  not. 

All  adults  are  bound  to  exercise  ordinary  care;  under 
£ome  circumstances  extreme  care.  One  passing  in  a  law- 
ful manner  upon  a  public  street  is  bound  to  have  regard 
for  the  rights  and  safety  of  others;  but  he  is  not  obliged  to 
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be  all  the  while  upon  his  guard  against  the  not  reasonably 
to  be  expected,  the  unusual  and  extraordinary. 

The  action  of  the  plaintiff  in  suddenly  starting  to  run 
across  the  street,  in  front  of  this  car,  was  extraordinary,  not 
to  be  expected  and  unusual. 

So  soon  as  the  gripman  had  notice  of  the  intention  of 
this  little  lad  to  do  as  he  did,  it  became  the  duty  of  appellee 
to  run  its  car  with  reference  to  such  intent;  this  it  did,  but 
unfortunately  the  notice  came  too  late. 

There  is  no  evidence  tending  to  show  that  appellee  was 
negligent,  either  in  the  equipment  or  operation  of  its  train. 

The  following  authorities  support  the  conclusion  to  which 
we  have  come :  Trumbo  v.  City  Car  Co.,  89  Va.  780;  Fleish- 
man V.  Neversink  Mountain  R.  R.  Co.,  174  Pa.  510;  Chilton 
V.  Traction  Co.,  152  Pa.  St.  425;  Gannon  v.  N.  O.  Ry.  Co., 
20  So.  Rep.  223;  Citizens  Street  Ry.  Co.  v.  Cary,  56  Ind. 
396. 

The  judgment  of  the  Circuit  Court  is  affirmed. 

Me.  Justice  Gary. 

I  hesitate.    Calumet  Electric  Ry.  v.  Van  Pelt,  68  111.  App. 

582. 


Pioneer  Fireproof  Constractlon  Co.  y.  Louise  Hansen^ 

Admlnstratrix. 

1.  Employer  and  Employe— Care  Required  in  the  Performance  of 
Dangerous  Work. — If  an  employer  undertakes  to  do  dangerous  work  he 
is  bound  to  provide  against  injury  to  employes,  whose  employment 
requires  them  to  work  in  exposed  situations. 

2.  Personal  Injuries — Liability  for,  Not  to  be  Relieved  by  Contract. 
— One  person  can  not,  by  contract  with  another  person,  relieve  himself 
from  liability  for  an  injury  to  third  persons,  caused  by  his  acts,  although 
in  the  performance  of  such  acts  he  was  commanded  by  such  other 
person. 

Trespass  on  the  Case.— Death  from  negligent  act  Appeal  from  the 
Circuit  Court  of  Cook  County;  the  Hon.  Frank  Baker,  Judge,  pre- 
siding. Heard  in  this  court  at  the  March  term«  1897.  Affirmed. 
Opinion  filed  April  15,  1897. 
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Statement  of  the  Case. 

This  was  an  action  for  damages  under  the  statute,  by 
Louise  Hansen,  as  administratrix  of  the  estate  of  her  de- 
ceased husband,  Oscar  Uansen,  against  the  George  A. 
FuUer  Co.  and  the  Pioneer  Fireproof  Construction  Co.  In 
February,  1892,  the  George  A.  Fuller  Co.  was  engaged  as 
general  contractor  in  erecting  the  fourteen  story  building 
at  34  and  36  Washington  street,  Chicago.  The  deceased, 
Oscar  Hansen,  was  an  employe  of  the  Fuller  Co.  The  Fire- 
proof Construction  Co.  was  employed  by  the  Fuller  Com- 
pany to  fill  in  the  floors  and  partitions  with  fireproof 
material,  and  to  put  on  the  tile  roof. 

The  building  faces  north.  Along  the  eastern  side  is  an 
alley  in  which  material  for  the  building  was  unloaded,  and 
from  which,  by  means  of  a  derrick  placed  on  the  roof,  it 
was  hauled  up.  Oscar  Hansen  was  stationed  in  the  alley, 
and  with  another  employe  of  the  Fuller  company  controlled 
the  hoisting  operation  from  that  point.  The  material  was 
loaded  onto  a  platform  called  a  "  boat,"  five  feet  wide  by 
seven  feet  long;  this  "  boat"  was  then  fastened  to  the  rope 
of  the  derrick  and  hauled  up  until  it  was  level  with  the 
roof;  then  the  "  boom"  or  arm  of  the  derrick,  over  the  end 
of  which  the  hoisting  rope  passed,  was  raised,  thus  swing- 
ing the  boat  in  until  over  the  spot  where  it  was  to  be  landed, 
when  it  was  lowered  and  guided  to  its  resting  place.  This 
was  done  by  the  employes  of  the  Fuller  Company.  The 
tile  was  then  unloaded  by  laborers  paid  by  the  Fireproof 
Company.  At  this  particular  time  the  roof  was  partly  on, 
and  the  boat  had  to  be  pulled  into  a  space  left  in  the  roof 
for  a  dormer  window,  the  iron  rafters  slanting  up  on  each 
side  thereof.  Eunning  north  and  south  on  the  floor  and 
near  the  slope  of  the  roof  was  a  six-inch  steam  pipe.  When 
the  loaded  boat  was  hauled  in  through  this  hole  in  the  roof, 
it  was  lowered  and  rested  across  this  pipe.  There  was  suf- 
ficient room  where  it  could  have  been  drawn  in  clear  of  this 
pipe.  On  the  morning  of  February  15th,  a  boat  load  was 
landed  above  and  rested  across  the  steam  pipe.  Thereupon 
the  workmen  began  unloading  the  tile  from  the  side  nearest 
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them,  the  inner  side,  and  after  a  certain  quantity  of  tile  had 
been  removed  from  the  inner  side,  the  boat  tilted  across  the 
steam  pipe  and  one  or  more  of  the  tile  slid  off,  striking  the 
steep  roof  and  thence  down  into  the  alley.  A  piece  of  tile 
struck  Hansen  on  the  head.  At  the  close  of  the  evidence 
the  court  instructed  the  jury  to  find  the  defendant,  George 
A.  Fuller  Co.,  not  guilty.  The  case  proceedeli  against  the 
Pioneer  Fireproof  Construction  Co.,  and  the  jury  returned  a 
verdict  finding  it  guilty,  and  assessing  the  damages  at  $5,000. 
Motion  for  a  new  trial  was  overruled  and  judgment  was 
given  on  the  verdict,  from  which  judgment  this  appeal  is 
taken. 

BuRNHAM  &  Baldwin,  attorneys  for  appellant,  contended 
that  if  the  plaintiff  had  knowledge  of  the  danger  and  con- 
tinued to  work  there,  exposing  himself  to  the  danger,  it 
was  strong  evidence  of  contributory  negligence,  citing  Beach 
on  Contributory  Negligence,  pp.  39,  40,  161;  Shear  &  Eed- 
field  Neg.  (4th  Ed.),  Vol.  1,  pp.  152,  860,  361;  Vol.  2,  p.  95; 
American  and  English  Ency.  of  Law,  Vol.  4,  p.  36;  Village 
of  Clayton  v.  Brooks,  150  111.  97;  L.  S.  &  M.  S.  By.  v.  Pinchin, 
112  Ind.  692;  Goldstein  v.  C,  M.  &  St.  P.  Ky.'Co.,  46  Wis. 
404;  Walker  v.  Lumber  Co.,  86  Me.  192;  Carr  v.  Sheehan,  81 
Hun,  291;  Forks  Township  v.  King,  84  Pa.  St.  230;  Kowell 
V.  Street  Railroad  Co.,  64  Conn.  376;  Reed  v.  Northfield,  13 
Pick.  94;  Dewire  v.  Bailey,  131  Mass.  169;  Frost  v.  Walt- 
ham,  12  Allen,  85;  Marble  v.  Ross,  124  Mass.  44;  Estelle  v. 
Village  of  Lake  Crystal,  27  Minn.  243;  Hector  Mining  Co. 
V.  Robertson,  45  Pac.  Rep.  406  (Colo.). 

If  the  general  contractor  retains  the  right  to  exercise 
control  over  the  manner  in  which  the  work  is  to  be  done  by 
the  sub-contractor,  then  the  doctrine  of  respondecU  superior 
applies  and  the  sub-contractor  is  a  servant  and  not  an  inde- 
pendent contractor,  and  consequently  is  not  liable  for  the 
negligence  of  a  laborer.  Sherman  &  Red.  on  Neg.  278, 
par.  165;  270,  par.  161;  Murphy  v.  Caralli,  3  Hurlstone  & 
Coltman,  461;  Murray  v.  Currie,  Law.  Rep.  6  Com.  PL  24; 
Manning  v.  Adams,  32  Weekly  Rep.  (Eng.)  430;  Blake  v. 
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Thirst,  2  Hurlst.  &  C.  20;  Linnehan  v.  KoUins,  137  Mass. 
123;  Clapp  v.  Kemp,  122  Mass.  481;  Cincinnati  v.  Stone,  6 
Ohio  St.  38;  Wilson  v.  White,  71  Geo.  506;  C,  St.  P.  &  F. 
R.  Co.  V.  McCarthy,  20  111.  885;  Schwartz  v.  Gilmore,  45 
111.  455;  Chicago  v.  Joney,  60  111.  383;  Andrews  v.  Boe- 
decker,  17  111.  App.  213. 

Sullivan  &  McArdle  and  P.  L.  McArdle,  attorneys  for 
appellee,  contended  that  the  situation  in,  and  circumstances 
under,  which  an  act  is  done,  determines  the  duty  of  care 
imposed  upon  the  actor,  and  whether  that  duty  has  been  dis- 
charged, also  depends  upon  the  situation  and  circumstsnces. 
C.  &  A.  R.  Co.  V.  Adler,  129  111.  335,  340;  C,  M.  &  St.  P. 
R.  Co.  V.  Wilson,  133  111.  55,  60. 

That  a  negligent  manner  of  executing  work  is  the  usual 
way  it  is  done,  does  not  relieve  it  of  its  negligent  character 
or  defeat  liability.  C.  &  A.  R.  Co.  v.  Murphy,  17  111.  App. 
444;  Deering  on  Neg.  Sec.  9. 

Deceased  had  a  right  to  assume  appellant  would  not,  by 
its  negligence,  render  his  position  more  dangerous  and  haz- 
ardous than  it  naturally  was.  I.  C.  R.  R.  Co.  v.  Noble,  142 
III.  578,  586;  Kellogg  v.  Chi.,  etc.,  Rd.  Co.,  26  Wis.  255;  Fox 
V.  Sackett,  10  Allen  R.  536;  Newson  v.  K  Y.  Rd.  Co.,  29 
N.  Y.  390;  Brown  v.  Lynn,  31  Penn.  510. 

One  engaging  to  do  specific  work  according  to  plans  fur- 
nished, employing  his  own  agencies  and  assistants,  and  under 
no  control  as  to  detail  of  the  work,  is  clearly  a  contractor 
and  not  a  servant,  even  if  power  to  make  changes,  etc.,  right 
of  superintendence  or  annuUment  for  misconduct,  is  re- 
served. Hale  V.  Johnson,  80  111.  185;  Erie  v.  Caulkins,  85 
Pa.  St.  247;  Edmundson  v.  Pittsburg,  111  Pa.  St.  319; 
Gourdier  v.  Cormack,  2  E.  D.  Smith,  N.  Y.  256;  Clare  v. 
Nat'l  C.  Bank,  40  N.  Y.  Super.  104;  Burmeister  v.  N.  Y. 
EL  R.  Co.,  47  Id.  264. 

It  is  only  when  the  sub-contractor  abandons  all  control  of 
his  servants  that  he  is  relieved  of  liability  for  their  negli- 
gence; for  control,  implying  power  to  discharge,  is  the  con- 
clusive test  of  whether  the  relation  of  master  and  servant 
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exists.    Whitaker's  Smith  on  Neg.  165;   2  Thompson  Neg. 
892-3;  Sherman  &  Redfield  on  Neg.,  see  161. 

Mr.  Justice  Waterman  delivered  the  opinion  of  the 
Court. 

Appellant  urges  that  it  offered  evidence  tending  to  show- 
that  owing  to  the  location  "  it  would  have  been  impossible 
to  unload  the  boat  in  any  other  manner  than  that  which 
was  adopted,"  and  that  the  court  improperly  refused  to 
admit  such  evidence. 

The  fact  that  one  did  a  lawful  thing  in  the  only  way  pos- 
sible, does  not  excuse  him  from  the  consequence  of  his  act. 
Because  one  is  obliged  to  use  explosives  to  remove  an  object, 
he  is  not  absolved  from  responsibility  for  the  result  of  such 
use  to  the  house  of  a  stranger. 

Any  adult  person  working  at  raising  these  tiles  must  have 
known  that  such  work  was  dangerous;  knowledge  that  prior 
to  the  accident  to  the  deceased,  tiles  had  fallen,  would  have 
added  little,  if  anything,  to  a  sense  of  the  obvious  danger. 

The  deceased  was  bound  to  exercise  ordinary  care  for  his 
safety;  that  is.  such  care  as  was  consistent  with  the  work 
he  had  to  do  under  his  employment. 

If  appellant  had  provided  a  place  of  safety,  viz.,  a  shed, 
for  the  protection  of  those  working  in  the  alley,  and  if  the 
deceased  at  the  time  he  was  struck  by  the  falling  tile,  might 
properl}"  and  consistently  w^ith  the  work  he  had  to  do,  have 
been  in  this  shed,  and  knew  this,  so  that  his  exposure  to 
danger  from  falling  tiles  was  his  voluntary  act,  and  not 
necessitated  by  his  employment,  appellant  would  not  have 
been  liable  for  an  accident  to  him,  if  he,  despite  its  care,  of 
his  own  volition,  unnecessarily  exposed  himself  to  danger. 
Appellant  did  not  offer  to  show  this;  although  it  did  offer 
to  show  that  it  had  erected  a  shed  in  the  alley. 

Appellant  had  contracted  to  fireproof  this  building;  it 
employed  another  corporation  to  raise  the  roof  tile  to  the 
fourteenth  story;  when  such  tiles  had  been  so  elevated  its 
own  servants  unloaded  them  from  the  boat  in  which  they 
came  up.    Whether  the  Fuller  Company  had  so  surrounded 
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the  plax^e  of  anioading  that  appellant  could  not  unload  with- 
out proceeding  as  it  did,  and  thereby  causing  tiles  to  fall  to 
the  alley  below,  is  immaterial.  If  it  undertook  to  do  a  dan- 
gerous act,  it  was  bound  to  provide  against  injury  thereby 
to  the  deceased,  whose  employment  required  that  he  should 
work  where  he  did. 

For  a  mere  passer-by  to  have  walked  into  the  alley  and 
there  remained,  knowing  that  from  the  hoisting  going  on 
tiles  had  fallen,  would  probably  not  have  been  for  him  an 
exercise  of  ordinary  care;  for  the  deceased,  duty  to  his 
employer  required  him  to  remain  in  a  place  of  danger. 

The  fact,  if  such  there  be,  that  the  Fuller  Company  re- 
tiined  a  certain  control  over  the  manner  in  which  appellant 
])3rformed  its  w.ork,  did  not  absolve  it  from  responsibility 
for  acts  resulting  in  injury  to  the  deceased.  A  can  not,  by 
contract  with  B,  relieve  himself  from  liability  for  injury  to 
C,  caused  by  acts  done  by  him,  A,  although  commanded 
byB. 

The  judgment  of  the  Circuit  Court  is  affirmed. 


James  H.  Gilbert  t.  Thomas  W.  B.  Hurray. 

1.  Demand — For  Possession  in  Replevin. — A  levy  by  an  officer  under 
an  execution  upon  property  in  the  possession  of  the  defendant  in  execu- 
tion is  rightful.  To  make  the  possession  of  the  officer  wrongful  a  de- 
mand upon  him  is  necessary. 

Repleyin. — Appeal  from  the  Superior  Court  of  Cook  County;  the 
Hon.  Jonas  Hutchinson,  Judge,  presiding.  Heard  in  this  court  at  the 
March  term,  1897.  Reversed  and  remanded.  Mr.  Justice  Waterman 
dissenting.    Opinion  filed  April  15,  1897. 

Edwin  C.  Crawford,  attorney  for  appellant,  contended 
that  a  mortgagor  in  possession  has  such  an  interest  in  the 
mortgaged  chattels  as  may  be  seized  on  execution.  Halla- 
day  V.  Bartholomae,  11  111.  App.  206. 

Where  the  sheriff  has  taken  possession  under  an  execu- 
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tion,  the  mortgagee  must  make  a  demand  upon  the  sheriff 
for  surrender  pf  the  property  before  he  is  entitled  to  bring 
a  suit.    Keller  v.  Robinson,  153  111.  466. 

BuLKLEY,  Gray  &  More,  attorneys  for  appellee,  contended 
that  a  default  in  the  payment  of  any  portion  of  the  debt 
secured  at  the  times  specified  in  the  mortgage  for  the  pay- 
ment of  the  same,  gave  appellee,  as  mortgagee,  the  right  to 
take  possession  of  the  mortgaged  property.  It  was  not 
incumbent  upon  him  to  wait  until  the  maturity  of  the  whole 
indebtedness.  McConnell  v.  Scott,  67  111.  274;  Cleaves  v. 
Herbert,  61  111.  126;  Schultz  v.  Plankington  Bank,  40  III 
App.  462;  Marseilles  Mfg.  Co.  v.  Rockford  Plow  Co.,  26  111. 
App.  198. 

Mr.  Justice  Gary  delivered  the  opinion  of  the  Court. 

This  case  is  argued  upon  the  assumption  by  the  parties 
that  the  appellee  had  a  chattel  mortgage  upon  some  tents, 
and  that  the  appellant,  as  sheriff  of  Cook  county,  under  an 
execution  issued  upon  a  judgment  against  the  mortgagor, 
levied  upon  the  tents,  which  the  appellee  thereupon  re- 
plevied by  this  action.  Two  special  replications  to  the  plea 
of  the  appellant,  justifying  under  the  execution,  were  not 
answered  by  rejoinders;  but  we  will  consider  the  case  as 
the  briefs  assume  it  to  be. 

The  mortgage  provides  that  the  mortgagor  may  retain 
possession  of  the  tents  "  to  keep  and  use  the  same  until  it, 
or  its  successors  or  assigns,  shall  make  default  in  the  pay- 
ment of  said  sum  or  sums  of  money  above  specified,  at  the 
time  or  times,  and  in  the  manner  hereinbefore  stated,  and 
the  said  mortgagor  hereby  convenants  and  agrees  that  in 
case  default  shall  be  made  in  the  payment  of  the  sum  afore- 
said, or  any  part  thereof,  on  the  day  or  days,  respectively, 
on  which  the  same  shall  become  due  and  payable,  then  all 
of  said  sums  of  money  remaining  unpaid  shall,  at  the  option 
of  the  said  mortgagees,  their  executors,  adminstrators  or  as- 
signs, with  three  days'  notice  in  writing  of  said  option  to 
mortgagees,  become  at  once  due  and  payable,  and  the  said 
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mortgagees,  their  executors,  adminstrators  or  assigns,  or 
or  any  of  them,  shall  thereupon  have  the  right  to  take 
immediate  possession  of  said  property,  and  for  that  pur- 
pose may  pursue  the  same  wherever  it  may  be  found,  and 
may  enter  any  of  the  premises  of  the  mortgagor,  with  or 
without  force  or  process  of  law,  wherever  the  said  goods  or 
chattels  may  be,  or  be  supposed  to  be,  and  search  for  the 
same,  and  if  found,  to  take  possession  of,  and  remove  and 
sell  and  dispose  of  said  property,  or  any  part  thereof,  in  any 
manner  whatever,  as  the  said  mortgagees  may  choose  to  do 
with  their  own  property." 

The  appellant  insists  that  the  three  days'  notice  is  a  con- 
dition precedent  not  only  to  the  whole  debt  becoming  "  at 
once  due  and  payable,"  but  also  to  the  right  of  the  mort- 
gagee to  take  possession  of  the  property  at  all  before  the 
whole  debt  was  due  by  the  original  terms. 

A  large  part  of  the  debt  had  become  due  and  remained 
unpaid  before  this  action  was  commenced. 

A  chattel  mortgage  is  a  sale  (defeasible)  of  the  property 
to  the  mortgagee,  attended  by  the  right  of  possession  by  the 
mortgagee,  except  so  far  as  that  right  is  limited  by  the 
terms  of  the  mortgage.  Here  the  limitation  is  that  the 
mortgagor  might  retain  possession  until  default  in  payment. 
The  event  had  happened  before  this  suit  was  commenced, 
and  so  the  right  of  possession  by  the  mortgagor  had  come 
to  an  end. 

If,  therefore,  there  was  no  objection  to  the  mortgage  other 
than  is  brought  to  our  notice,  the  appellee  was  entitled  to 
the  possession  of  the  property.  Nevertheless,  the  case  was 
wrongly  decided  below.  The  mortgagor  being  yet  in  fact 
in  possession,  a  levy  upon  the  property  was  rightful.  To 
make  the  possession  of  the  sheriff  wrongful  a  demand  upon 
him  was  necessary.  We  do  not  decide  that  a  demand  upon 
him  in  person  was  necessary;  that  question  is  not  before  us, 
for  there  is  no  proof  of  any  demand  upon  him,  or  anybody 
having  any  connection  with  him.  In  fact,  there  is  no  proof 
that  he  ever  had  anything  to  do  with  the  property,  and  the 
judgment  against  him  for  costs  is  wrong.     Upon  the  pleas 
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denying  the  taking,  and  the  detention,  the  verdict  should 
have  been  in  his  favor.     Keller  v.  Kobinson,  163  111.  458. 
The  judgment  is  reversed  and  the  cause  remanded. 

Mr.  Justice  "Waterman  dissenting. 

In  this  action  appellant  pleaded  noTi  detinet  and  non  cepit 
and  that  he  took  the  property  under  a  judgment  and  execu- 
tion against  the  Sylvan  Encampment  Co. 

Appellee  testified  that  at  the  time  when  he  commenced  this 
suit  the  property  by  him  replevied  was  in  "  the  hands  of 
James  H.  Gilbert,  sheriff,"  and  left  the  stand.  Being 
recalled,  he  testified  that  he  demanded  possession  of  the  prop- 
erty and  "  they  refused  to  give  them  up."  Upon  cross-exam- 
ination he  said  he  talked  with  a  man  there  '^  who  appeared 
to  be  in  charge — constable,  I  suppose." 

"  Q.     You  mean  the  sheriff  ?    A.    Sheriff, 

Q.  Do  you  know  he  was  the  sheriff  ?  A.  Well,  I  don't 
really  know  whether  I  did  or  not." 

The  demand  being  upon  the  person  in  charge  of  the  prop- 
erty was,  I  think,  sufiicient. 

Demand  should  be  made  upen  one  who  has  possession  of 
the  goods  and  is  able  to  deliver  them  in  compliance  with  such 
demand.    Wells  on  Keplevin,  Sec.  375. 

When  a  defendant  contests  the  case  all  through  the  trial 
upon  a  claim  of  superior  right  to  the  property,  he  can  not 
afterward  set  up  a  want  of  demand  as  a  reason  for  his  failure 
to  surrender.  When  he  desires  to  reply  on  a  want  of  demand, 
he  should  show  a  willingness  to  deliver  the  goods  upon  a 
proper  one,  and  that  none  has  been  made.  Wells  on  Ke- 
plevin, Sec.  374. 

Proof  of  any  circumstance  which  would  satisfy  a  jury  that 
a  demand  would  have  been  unavailing  (as  a  refusal  by  the 
defendant  to  listen  to  one,  or  a  statement  in  advance  that  he 
will  not  deliver),  will  be  suflBcient  to  excuse  proof  of  a 
demand.  Wells  on  Replevin,  Sec.  373;  Johnson  v.  Howeet 
al.,  2  Gil.  342;  Cranz  v.  Krozer,  22  111.  74;  Bruner  v.  Dy ball, 
42  111.  35. 

The  pleas  of  non  cepit  and  non  detinet  conceded  the  right 
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of  property  to  be  in  the  plaintiff,  appellee,  and  only  put  in 
issue  its  caption  and  detention.  Von  Namee  v.  Bradley,  69 
111.  299. 

Under  the  plea  of  judgment  and  levy  upon  execution,  the 
burden  of  proof  was  upon  the  defendant.  Wells  on  Replevin, 
Sec.  302. 

I  think  the  judgment  of  the  Superior  Court  should  be 
affirmed. 


James  E.  Stuart  v.  Le  Boy  Harris. 

1.  Instructions— 7b  Find  for  the  Defendant,  When  Proper.— When 
there  is  no  evidence  to  support  the  issues  made  by  the  pleading,  it  is 
proper  to  instruct  the  jury  to  find  for  the  defendant. 

2.  Officers — Taking  Property  from  Prisoners, —An  officer  may  take 
from  a  prisoner  any  articles  of  property  which  it  is  presumable  may  fur- 
nish evidence  against  him,  but  money  should  not  be  taken  unless  it  is  in 
some  way  connected  with  the  charge  or  proof  against  him,  as  he  is 
thereby  deprived  of  the  means  of  making  his  defense. 

8.  Samb— Du^y  in  Making  Arrests,— ThQ  arresting  officer,  if  he  finds 
on  the  prisoner's  body,  or  otherwise  in  his  possession,  either  goods 
or  money  which  he  reasonably  believes  to  be  connected  with  the  sup- 
posed crime  as  its  fruits,  or  as  supplying  proofs  relating  to  the  transac- 
tion, may  take  and  hold  them  to  be  disposed  of  as  the  court  directs. 

4.  Crime — Money  Found  an  a  Prisoner  as  the  Fruits  of, — It  is  a  ques- 
tion of  fact  to  be  left  to  the  jury,  whether  money  found  on  a  prisoner 
and  taken  from  him  by  the  law  officers  is  the  fruits  of  the  crime  for 
which  he  is  convicted. 

6.  Sahe — Fniit  of  a  Crime. — By  **  fruit  of  a  crime  "  is  not  necessarily 
meant  the  very  property  stolen. 

6.  Fruits  of  a  Crime— J^videnoe  to  Determine, — ^In  determining  the 
fact  as  to  wliether  money  found  on  the  person  is  the  fruit  of  a  crime,  evi- 
dence of  the  prisoners  pecuniary  circumstances  prior  to  the  commission 
of  the  crime,  the  money  he  had  in  bank  as  well  as  deposits  made  by  him 
after  the  commission  of  the  crime,  is  competent  and  may  be  introduced. 

7.  Evidence — Pleas  Not  to  be  Used  as. — The  general  rule  is  that  the 
plaintiff  can  not  use  one  plea  as  evidence  of  the  fact  which  the  defend- 
ant disputes  in  another  plea. 

Trorer. — Appeal  from  the  Superior  Court  of  Cook  County;  the  Hon. 
Farlin  Q.  Ball,  Judge,  presiding.  Heard  in  this  court  at  the  March 
term,  1897.  Reversed  and  remanded.  Opinion  filed  March  29,  1897. 
~  ^^earing  denied.    Opinion  on  rehearing  filed  April  15,  1897. 
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Geokge  Boyd  and  John  C.  Black,  attorneys  for  appel- 
lant. 

Jesse  A.  &  Henry  R.  Baldwin,  attorneys  for  appellee. 

Mr.  Justice  Gary  delivered  the  opinion  of  the  Court. 

By  a  motion  for  a  new  trial,  and  by  instructions  given 
for  the  appellee,  the  question  is  presented  whether  there  is 
in  the  case  any  competent  evidence  of  the  cause  of  action 
upon  which  the  appellee  recovered;  for,  if  there  be  no  such 
evidence,the  motion  for  a  new  trial  should  have  been  granted, 
and  the  instructions  given  upon  the  assumption  that  there 
was  such  evidence  should  not  have  been  given. 

The  suit  was  by  the  appellee  in  trover  against  the  appel- 
lant for  money  taken — ^as  was  said — by  the  appellant  from 
t'le  appellee. 

The  testimony  to  prove  the  taking  of  the  money  was  by 
the  attorney  of  the  appellee,  and  is  as  follows : 

"  On  the  24:th  day  of  February,  1894,  the  defendant  took 
from  the  person  of  the  plaintiff  the  four  $100  bills,  the  thir- 
teen $50  bills,  and  the  thirteen  $20  bills  described  in  the 
declaration;  the  $100  bills  were  then  and  are  now  Avorth 
$100  each;  the  $50  bills  were  then  and  are  now  worth  $50 
each;  the  $20  bills  were  then  and  are  now  worth  $20  each. 
The  taking  by  the  defendant  was  against  the  will  of  the 
plaintiff;  the  property  was  his  and  was  in  his  possession, 
and  no  part  of  it  has  been  returned  to  him  by  Captain 
Stuart,  the  defendant,  or  any  one  for  him." 

The  first  quest'on  and  answer  on  cross-examination  utterly 
desti*oyed  the  whole  of  that  narrative  as  evidence^  It  might 
as  well  have  b?en  left  unsaid.  That  question  and  answer 
were:  "Mr.  Bildwin,  were  you  present  when  these  bills 
were  taken  from  the  person  of  this  man  Harris  ?  No,  sir." 
The  plaintiff — appellee — had  rested  his  case,  and  had  the 
appellant  then  asked  the  court  to  instruct  the  jury  to  find 
for  the  defendant,  the  instruction  should  have  been  granted; 
McGeoch  v.  Hooker,  11  111.  App.  649;  for  the  testimony  in 
chief  is  subject  to  all  the  criticism  which  this  court  in  Earle 
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V.  Paries,  60  111.  App.  360,  and  the  Supreme  Court  in  Fry- 
rear  V.  Lawrence,  5  Gilm.  325,  made  upon  the  verifications 
there  referred  to. 

Then,  did  the  cross-examination  supply  the  total  want 
of  evidence  in  chief  ?  All  that  we  find  which  can  be  treated 
as  tending  that  way  is  this  :  "  Will  you  state  when  j'^ou 
were  told  by  Captain  Stuart  that  he  took  them  from  his 
person?  Yes,  sir.  And  where?  In  the  United  States 
court  room  in  Chicago,  in  the  old  Government  building,  at 
various  times;  once,  on  the  15th  day  of  March,  1894.  I  had 
a  stenographer  report  it,  and  now  have  that  report  in  my 
hands." 

The  attorney  declined  to  permit  the  attorney  of  the 
appellant  to  look  at  that  report. 

The  descriptions  of  the  bills  in  the  declaration,  and  in  the 
quoted  testimony  in  chief,  are  alike. 

Now,  leaving  out  of  consideration  the  gross  improbability 
that  the  appellant  followed  that  description  in  any  con- 
versation with  the  attorney,  it  is  quite  certain  that  he  did 
not  say  that  the  bills  were  those  described  in  the  declara- 
tion. 

The  original  declaration  was  filed  March  23d,  eight  days, 
and  the  amended  May  I7th,  two  months  and  two  days,  after 
the  time  of  the  conversation. 

It  is  not  proved — there  is  no  evidence  tending  to  prove — 
that  the  appellant  took  from  the  appellee  the  bills  described, 
conversion  of  which  is  the  gist  of  this  action. 

The  appellant  insists  upon  the  want  of  proof,  and  it  is 
impossible  to  sanction  the  attempt  to  present  as  personal 
knowledge  what  was  at  best  only  hearsay,  however  authen- 
tic the  source  whence  it  came. 

The  judgment  is  reversed  and  the  cause  remanded. 

Mb.  Justice  Watebman. 

Upon  the  trial  of  this  case  below,  it  appeared  that  the 
plaintiff,  by  means  of  post  office  orders  by  him  forged,  had 
obtained  from  the  United  States  a  large  sum  of  money; 
that  he  has  been  convicted  of  such  crime,  and  at  the  time  of 
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the  trial  below  was  in  the  penitentiary.  When  arrested  he 
was  charged  by  the  post  office  inspector,  the  defendant, 
with  his  crime  and  having  by  means  of  it  obtained  $3,100, 
and  was  asked  to  make  restitution  for  the  money  he  had  by 
such  means  obtained;  to  which  he  replied  that  he  had  no 
money  and  could  not  make  restitution.  It  substantially 
appears  that  he  then  had  concealed  upon  his  person  the 
money  thereafter  taken  from  him  by  the  United  States 
marshal  and  the  defendant,  to  recover  which  this  action  was 
brought. 

The  jury  had  a  right  to  take  into  consideration  his  decla- 
ration that  he  had  no  money,  in  determining  whether  the 
money  then  on  his  person,  and  afterward  taken  from  him, 
was  his. 

When  searched  by  the  United  States  marshal  and  the 
defendant  there  was  found  in  the  waistband  of  his  panta- 
loons, stitched  tightly  between  the  two  buttons  to  which  his 
suspenders  were  attached,  between  four  and  five  hundred 
dollars  in  money,  and  there  was  found  on  his  right  foot, 
underneath,  between  the  stocking  and  his  bare  foot,  money 
atta.ched  to  the  sole  of  the  foot,  and  in  his  sock  there  were 
two  or  three  small  rubber  bands,  which  were  broken. 
The  money  was  taken  from  his  foot  with  some  difficulty 
without  tearing  it,  as  it  was  sticking  to  the  foot.  The  bills 
that  were  on  his  foot  were  stuck  together,  the  upper 
bill  was  worn  through  on  the  ball  of  his  foot,  where  the 
ball  of  the  foot  would  rest,  and  also  on  the  heel.  The 
bill  next  to  his  foot  was  worn  through.  There  was  also 
an  offensive  odor  on  the  bills  from  the  smell  of  his  feet. 
The  plaintiff  stated  that  the  money  had  been  where  it  was 
found  for  some  time. 

In  Bishop  on  Criminal  Procedure,  Vol.  1,  Sec.  210,  the 
rule  as  to  the  conduct  of  an  officer  in  making  an  arrest  is 
laid  down  as  follows : 

'*  The  officer  *  *  *  may  take  from  the  prisoner  any 
articles  of  property  which  it  is  presumable  may  furnish  evi- 
dence against  him;  but  money,  for  example,  should  not  be 
taken  unless -it  be  in  some  way  connected  with  the  charge 
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or  proof  against  him,  as  he  is  thereby  deprived  of  the  means 
of  making  his  defense." 

Section  211:  "  The  arresting  officer  should  consider  the 
nature  of  the  accusation;  then  if  he  finds  on  the  prisoner's 
person,  or  otherwise  in  his  possession,  goods  or  money  which 
he  reasonably  believes  to  be  connected  with  the  supposed 
crime,  as  its  fruits,  or  as  the  instrument  with  which  it  was 
committed,  or  as  supplying  evidence  relating  to  the  trans- 
action, he  may  take  them  and  hold  them,  to  be  disposed  of 
as  the  court  shall  direct." 

Manifestly,  the  prisoner  being  charged  with  the  forgery 
of  post  office  orders,  and  with  having  obtained  by  means 
thereof  a  large  sum  of  money,  it  was  the  duty  of  the  United 
States  marshal  and  his  assistants  to  take  from  the  prisoner 
such  money  as  they  reasonably  believed  to  be  connected  with 
the  crime  of  which  the  prisoner  was  supposed  to  be  guilty. 

Whether  the  prisoner,  the^  plaintiff,  was,  at  the  time  of 
the  commencement  of  this  action,  entitled  to  have  the  money 
so  taken  from  him  restored  to  him,  is  another  question. 

The  contention  of  the  plaintiff  substantially  is,  that  if 
one,  by  robbery  or  other  crime,  obtain  a  sum  of  money  and 
deposit  it  in  bank,  he  may  immediately  thereafter  withdraw 
in  other  money  the  sum  deposited,  and  that  thereby  the 
other  money  which  thus  comes  into  his  possession  becomes 
his,  so  that  as  against  the  person  from  whom  he  obtained 
the  money  he  deposited,  he  may,  in  an  action  of  trover,  re- 
cover the  money  which  he  drew  from  the  bank. 

I  do  not  think  that  the  law  goes  to  the  extent  claimed  by 
the  plaintiff.  It  is  clear  that  in  a  court  of  equity  a  person 
having  obtained  property  by  criminal  means  will  be  held 
to  hold  the  fruits  of  such  offense  as  a  trustee  for  the  use 
and  benefit  of  him  from  whom  the  property  feloniously 
taken  was  obtained. 

Golightly  V.  Reynolds,  1  Lofft's  Reports,  89,  was  an  action 
of  trover  brought  for  six  silver  table-spoons,  2  silver  salts,  2 
silver  salt-spoons,  one  bank  note  of  20Z.,  number  203, 
dated  November  19,  1771,  and  10  guineas  in  gold,  all  of 
which  were  the  produce  of  a  bank  note  of  50/.  stolen  by 
^-^«i  Ferguson;  the  property  for  which  trover  was  brought 
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was  found  on  Ferguson  when  taken  up,  and  produced  in 
evidence  at  the  Old  Bailey  by  the  plaintiff,  the  prosecutor, 
at  the  trial  of  said  Ferguson,  who  was  convicted  of  the 
theft  of  the  said  bank  note  of  50?.  Lord  Mansfield  in  de- 
ciding the  case,  said :  "  I  don't  see  why  trover  is  not  good. 
The  statute  puts  an  indictment  in  the  same  case  as  a  writ  of 
appeal.  The  statute  says  it  shall  be  restored,  but  leaves  the 
party  to  his  own  way  of  recovery;  since  this  statute,  it  gives 
him  a  particular  remedy,  but  does  not  take  away  his  other 
remedy."     And  there  was  judgment  for  the  plaintiff. 

In  1  Chitty's  Criminal  Law,  820,  the  rule  as  to  stolen  prop- 
ertv  is  thus  declared  :  "  If  the  thinor  stolen  has  been  con- 
verted  into  money,  the  owner  may  have  the  produce  instead 
of  the  special  chattel,  for  the  case,  though  not  within  the 
words,  is  clearly  within  the  equity  of  the  statute."  Refer- 
ence is  here  had  to  the  statute  of  21  Henry  VIII.,  providing 
for  restitution  of  stolen  goods.  In  the  Queen  v.  The  Cor- 
poration of  the  City  of  London,  96  Eng.  Common  Law,  509, 
it  appeared  that  certain  parties  had  been  convicted  of  carry- 
ing away  500  pounds  in  weight  of  gold,  and  that  certain 
Turkish  bonds  of  the  nominal  value  of  2,300?.  were  found  in 
the  possession  of  the  convicted  parties  when  apprehended, 
and  that  it  was  proved  to  the  satisfaction  of  the  court  that 
one-sixth  part  of  such  bonds  were  bought  with  the  proceeds 
of  said  felony.  It  was  therefore  ordered  that  such  sixth 
part  of  the  bonds  should  be  given  to  the  parties  from  whom 
the  gold  was  stolen. 

In  Rex  V.  Rooney  et  al.,  7  Carrington  &  Payne,  516-32, 
E.  C.  L.  735.  where  a  person,  a  week  after  the  commission 
of  the  offense,  was  apprehended  on  the  charge  of  robbing  A 
of  25?.  in  notes  and  9?.  in  gold,  and  on  the  prisoner  was  found 
the  sum  of  12?.  in  gold,  but  none  of  it  identified,  the  judge 
ordered  5?.  to  be  I'estored  to  the  prisoner  in  order  to  enable 
hi  in  to  make  his  defense,  saying  that  as  a  week  had  elapsed 
between  the  time  of  the  robbery  and  the  time  of  the  appre- 
hension of  the  prisoner,  Rooney,  the  court  might  presume 
that  a  portion  of  the  money  in  his  possession  was  obtained 
from  other  sources. 

Vol.  LXIX  43 
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So  in  Harris  case,  Noy,  ]  28,  the  prisoner  stole  cattle  and 
sold  them  in  open  market  at  Coventry;  being  apprehended 
by  the  sheriffs,  they  seized  the  money,  and  to  the  owner  of 
the  cattle  was  given  restitution  of  the  money.  Croke,  Judge, 
said  this  was  usual  at  Newgate. 

So,  too,  in  Hanbury  case,  cited  in  Holiday  v.  Hix,  Croke, 
Elizabeth,  661,  where  a  servant  took  gold  from  his  master 
and  changed  it  into  silver,  it  was  held  that  the  master 
should  have  restitution  of  the  silver. 

In  Rex  V.  Powell,  7  Carrington  &  Payne,  640,  32  E.  C. 
L.  638,  the  prisoner  Avas  conyicted  of  selling  a  bill  of  ex- 
change for  1001.  and  a  considerable  sum  of  money  in  specie, 
the  property  of  Louis  Davis;  the  prisoner  had  left  a  horse 
with  a  person  at  Redburn,  in  Hertfordshire,  intending  that 
it  should  be  exchanged  for  another.  There  was  no  doubt 
that  the  horse  was  purchased  with  the  prosecutor's  money, 
as  the  prisoner  had  no  money  of  his  own;  the  horse  was 
therefore  ordered  to  be  delivered  to  the  prosecutor  from 
whom  the  lOOZ.  had  been  stolen. 

In  the  present  case  it  is,  in  my  opinion,  a  question  of  fact 
to  be  left  to  the  jury  to  determine  whether  the  money 
found  upon  the  person  and  taken  from  him  was  the  fruit  of 
the  crime  for  which  he  was  arrested  and  has  been  convicted; 
and  in  determining  this  fact,  evidence  of  the  prisoner's^ 
pecuniary  circumstances  prior  to  the  commission  of  the 
crime,  the  money  he  had  in  bank,  as  well  as  deposits  made 
by  him  after  the  commission  of  the  crime,  or  other  property 
obtained  by  him  subsequent  to  the  crime,  may  be  introduced, 
that  thereby  may  be  ascertained  whether  the  property  now 
claimed  by  him  is  the  fruit  of  the  money  he  feloniously 
obtained  from  the  United  States  government  or  otherwise, 
and  if  the  money  so  taken  from  the  prisoner  is  found  to  be 
the  fruit  of  that  which  he  criminally  obtained  from  the 
United  States,  then  he  can  not  recover  in  this  action.  By 
fruit  of  crime  is  not  necessarily  meant  the  very  property 
stolen. 

Mb.  Presiding  Justice  Shepard. 

I  concur  with  Mr.  Justice  Gary,  that  the  case  was  not 
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properly  proved,  but  there  being  no  particular  controversy 
but  that  the  money  in  question  was  taken  by  the  appellant 
from  the  appellee,  I  think  the  case  ought  to  be  considered 
upon  its  substantial  merits. 

And  so  looking  at  the  record,  I  think  the  judgment  ought 
to  be  affirmed,  upon  the  ground  that  there  is  a  total  want 
of  proof  of  the  identity  of  the  money  that  was  taken  from 
appellee's  person  with  that  stolen  by  him  from  the  govern- 
ment, or  that  it  was  the  direct  fruits  of  the  crime  he  com- 
;•  mitted. 

While,  therefore,  I  do  not  concur  in  a  reversal  of  the  judg- 
ment, I  agree  that  the  rule  to  be  pursued  on  another  trial 
is  correctly  stated  by  Mr.  Justice  Waterman  in  the  conclud- 
ing paragraph  of  his  opinion. 

Mb.  Justicb  Gtary. 

So  do  I,  if  it  shall  be  sufficiently  proved,  that  Stewart 
acted  under  authority  of,  or  with  subsequent  ratification  by, 
the  government. 

Mr.  tTusTioE  Gaby  on  petition  for  bbheabing. 

The  petition  opens  with  the  statement  that  this  "  case  was 
decided,  and  the  opinion  of  the  court  is  upon  grounds 
neither  argued  nor  raised  by  counsel  on  either  side,"  and 
cites  Seaton  v.  Ruif,  29  111.  App.  235,  C.  G.  Ry.  Co.  v.  Van 
Vleck,  40  111.  App.  267;  and  E.  St.  L.  S.  Ky.  Co.  v.  Stout, 
47  111.  App.  646,  as  authority  that  such  practice  is  wrong. 

It  is  true  that  there  was  no  argument  that  can  fairly  be 
treated  as  such,  of  the  quality  of  the  evidence,  and  yet  there 
was  such  mention  of  the  objectionable  character  of  that  evi- 
dence as  would  put  us  in  the  wrong  to  overlook  it.  Union 
Nat.  Bk.  V.  Post,  55  111.  App.  369. 

Opinion  on  petition  for  rehearing. 

The  brief  of  the  appellant  says : 

'*  We  suppose  that  this  court,  if  it  shall  hold  to  technical- 
ities in  this  case,  will  hold  to  all  the  technicalities.  If  the 
law  is  invoked  by  a  thief  to  assist  him  in  consummating  his 
robbery  because  of  technicalities  strictissimi  Juris^  as  much 
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strictness  may  be  employed  in  behalf  of  his  victim.  We  do 
not  invoke  this  rule.  It  has  been  invoked  against  the  appel- 
lant.    What  is  the  result  of  its  application? 

There  was  a  declaration  filed,  describing  certain  property 
alleged  to  have  been  lost.  An  amended  declaration  was 
subsequently  filed  describing  certain  other  properties.  The 
property  described  in  the  original  declaration  amounted  to 
$1,310.  Thatdescribed  in  the  amended  declaration  amounted 
to  $3,930.  All  the  pleas  and  subsequent  proiieedings  were 
to  and  under  the  amended  declaration,  but  when  it  came  to 
the  proof  of  the  cause  of  action,  the  only  proof  made  by  the 
plaintiff,  was  by  the  lips  of  his  lawyer  testifying  to  an 
alleged  statement  of  the  defendant,  and  in  which  he  described 
the  property  mentioned  in  the  declaration,  and  not  one  word 
as  to  the  property  mentioned  in  the  amended  declaration, 
there  was  no  evidence  to  sustain  the  amended  declaration, 
and  yet  the  verdict  of  the  jury  and  the  judgment  of  the 
court  were  in  regard  to  the  amended  declaration.  There 
should  have  been  no  judgment  entered  upon  the  testimony. 

This  may  seem  more  nice  than  wise,  but  it  is  of  the  very 
essence  of  the  plaintifFs  case.  The  question  of  identity  of 
property  has  been  and  is  his  sword  and  shield." 

This  is  a  very  lame  presentation  of  the  objection — ^if  it 
was  so  intended — but  for  us  to  disregard  it,  would  be  good 
ground  of  complaint  on  an  afterthought  by  the  appellant. 

The  petition  says  that  the  appellee  had  not  "  rested  his 
case"  as  is  stated  in  the  original  opinion. 

The  abstract  says  that  at  the  close  of  his  testimony  in 
chief  the  attorney  added  "  that  is  my  case."  Then  follows : 
"  The  court :    Is  that  all  ?    Mr.  Baldwin  :  Yes,  sir." 

The  petition  says  of  the  testimony :  "  It  appears,  though 
his  testimony  was  given  as  of  his  own  knowledge,  he 
frankly  stated  that  his  knowledge  was  derived  from  the 
direct  admissions  of  the  defendant  made  to  himP 

What  does  appear  is,  that  next  preceding  the  testimony 
in  chief  copied  in  the  original  opinion,  is  this : 

"  Jesse  A.  Baldwin,  a  witness  on  behalf  of  plaintiff,  was 
sworn  and  testified  in  substance  as  follows : 
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My  name  is  Jesse  A.  Baldwin;  am  a  practicing  attorney, 
and  have  been  practicing  in  Chicago  for  about  twenty  years. 
I  know  the  plaintiff  and  defendant  in  this  suit.  On  the 
24:th  day  of  February,  1894,  the  defendant  took  from  the 
person  of  the  plaintiff  and  against  his  will — 

Mr.  John  C.  Black :    I  object  to  it.    Were  you  present  ? 

The  Coujrt :  You  will  state  only  those  things,  Mr.  Bald- 
win, that  you  personally  know. 

Mr.  Baldwin :  1  will  state  more  than  that  I  will  give 
statements  made  by  defendant,  and  I  think  your  honor 
will  say,  if  I  have  it  direct  from  the  defendant  himself,  it  is 
admissible. 

The  Court :  You  may  state  anything  that  the  defendant 
told  you.    Go  on  with  your  statement. 

Mr.  John  C.  Black :  May  I  ask  a  question  ?  I  ask  if  he 
was  present. 

The  Court:  It  is  not  vour  turn  to  ask  him.  I  have  no- 
tified  him  not  to  say  anything  that  he  does  not  know  per- 
sonally or  that  the  defendant  did  not  tell  him.  Go  on,  Mr. 
Baldwin." 

The  witness  did  not  follow  with  any  statement  that  the 
appellant  had  told  the  witness  anything,  but  with  a  positive 
statement  of  the  happening  of  events,  of  which  he  never  had 
any  knowledge. 

It  is  urged  that  a  special  plea,  put  in  by  the  appellant, 
justifying  the  taking  of  the  moneys  mentioned  in  the  declar 
ration,  was  a  binding  admission  of  the  taking,  citing 
Pankey  v.  Raura,  51  IlL  88,  91;  Atkinson  v.  Linden  Steel 
Co.  138  111.  187,  192;  Soaps  v.  Eichberg,  42  111.  App.  375, 
386;  Beach  v.  Jeffrey,  1  111.  App.  283,  285;  The  People  v. 
Gray,  72  IlL  343,346;  Monroe  v.  Chaldeck,  78  111.  429,  431. 

Of  these  cases  only  Beach  v.  Jeffrey  and  Monroe  v.  Chal- 
deck are  cases  of  pleas,  and  they  are  pleas  of  tender,  which 
stand  upon  a  different  footing  from  all  other  pleas;  not  be- 
cause of  the  admissions  in  the  pleas,  but  because  by  bringing 
the  money  into  court,  as  he  must  (Graham's  Practice,  541), 
the  defendant  estops  himself  and  confers  upon  the  plaintiff 
the  right  to  take  it  out.  Cox  v.  Kobinson,  2  Strange,  1027; 
LeGrew  v.  Cook,  1  P.  &  P.  332. 
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The  general  rale  is  that  '^  the  plainti£F  can  not  use  one 
plea  as  evidence  of  the  fact  which  the  defendant  disputes  in 
another  plea."  1  Ch.  PI.  589,  note  1,  Ed.  1883;  Schwartz 
V.  Sutherland,  61  111.  App.  175. 

The  general  issue  in,  denied  everj'thin^. 

In  the  petition  it  is  said  that  "  Mr.  Baldwin's  testimony 
is  unequivocal  to  the  effect  that  the  description  of  the  bills 
was  correct,  and  was  given  to  him  by  defendant  Stuart." 

We  are  referred  to  no  place  in  abstract  or  record  in  sup- 
port of  that  statement. 

The  suggestion  implying  that  outside  of  the  record  there 
is  a  letter  relating  to  this  case  is  useless. 

The  petition  is  denied. 

Mb.  Justice  Waterman. 

In  a  petition  for  a  rehearing  filed  by  appellant,  it  is  stated 
that  appellee  '^  was  not  an  assistant  to  the  arresting  officer 
in  any  sense  other  than  would  be  applicable  to  any  other  of 
the  four  persons  who  came  through  on  the  train  with  the 
prisoner." 

We  think  that  all  persons  who  were  of  the  marshal's 
part}''  bringing  the  prisoner  from  Buffalo,  may  be  consid- 
ered as  his  assistants.  The  undisputed  testimony  is  that  in 
the  presence  of  Inspector  Leatherraan  and  Deputy  United 
States  Marshal  Colt,  ^'  as  assisted  by  them,"  appellee  "  was 
searched;"  that  appellant  thus  found  certain  money  con- 
cealed in  the  prisoner's  stocking,  etc.;  that  appellant  gave 
to  the  United  States  marshal  a  receipt  for  the  same. 

It  is  clear  that  appellant,  in  searching  the  prisoner  and 
taking  money  from  him,  acted  as  an  assistant  to  the 
marshal. 

It  was  the  duty  of  the  marshal  to  search  the  prisoner, 
and  this  he  could  do  by  assistants. 

In  searching  a  female  prisoner  the  marshal  does  so 
through  the  aid  of  female  assistants,  who  usually  do  so  out 
of  his  presence,  but  the  act  is  his,  and  the  assistants  no 
more  liable  to  respond  for  trespass  to  the  peraon  of  the 
prisoner  than  is  United  States  Marshal  Colt  in  the  pres- 
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ent  instance.  The  fact  that  appellant  was,  when  he  aided 
the  marshal  in  searching  the  prisoner,  a  post  office  in- 
spector, did  not  change  the  character  of  his  act  or  forbid 
his  rendering  such  assistance.  A  woman,  although  a  book- 
keeper or  post  office  inspector,  might  assist  the  marshal  in 
searching  a  female  prisoner. 


Ghas.  D.  Underwood  t.  John  J.  Tail. 

1.  Damages — $500  Not  Excessive, — Plaintiff,  a  man  nearly  eighty  years 
of  age,  in  good  health  and  able  to  walk  in  a  sprightly  manner  without  the 
aid  of  a  cane,  was  considerably  bruised  and  suffered  severe  pain  for 
four  or  five  days,  required  a  physician  for  sixteen  days,  was  not  dressed 
again  for  a  period  of  about  three  months,  and  continued  lame  more  or 
less.    Held^  $500  not  excessive. 

Trespass  vi  et  armis. — Appeal  from  Superior  Court  of  Cook  County; 
the  Hon.  William  G.  Ewino,  Judge,  presiding.  Heard  in  this  court 
at  the  March  term,  1897.    Affirmed.    Opinion  filed  April  15,  1897. 

F.  W.  CooMBS,  attorney  for  appellant. 
Olson  &  Bantle,  attorneys  for  appellee. 

Mr,  Presiding  Justice  Shepard  delivered  the  opinion 
OF  THE  Court. 

On  the  12th  day  of  September,  1894,  the  appellee  filed  in 
the  court  below  his  certain  declaration  in  trespass  vi  et 
a/*mis,  against  the  appellant,  charging  him  with  having,  on 
the  28th  day  of  February,  1^04,  assaulted  him  and  with  force, 
etc.,  driving  a  certain  horse  and  vehicle  upon  and  against 
h"ra,  thereby  knocking  him  down,  wounding  and  bruising 
him,  etc.,  causing  great  pain,  preventing  him  from  attend- 
ing to  business,  and  subjecting  him  to  expense  of  one  hun- 
dred dollars  in  being  healed,  etc.,  by  which  means  appellee 
sustained  damage,  etc.,  to  the  extent  of  $5,000,  etc. 

To  this  declaration  there  was  filed  a  plea  of  not  guilty. 
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On  the  issue  joined  trial  was  had  by  a  jury,  resulting  in 
a  verdict  for  plaintiff  in  the  sum  of  $500,  upon  which,  over 
appellant's  motion  for  a  new  trial  and  exceptions,  the  court 
entered  judgment,  from  which  this  appeal  is  taken. 

The  assignment  of  errors  calls  in  question  the  validity  of 
this  judgment,  and  the  proceedings  upon  which  it  is 
founded. 

The  two  principal  points  argued  are  that  the  evidence 
does  not  justify  the  verdict,  and  that  the  damages  are  ex- 
cessive. 

There  is  no  contention  but  that  the  appellee  was  run 
against  and  knocked  down  by  a  horse,  and  run  over  by  a 
wagon,  driven  by  somebody.  The  difficulty  lies  wholly  in 
determining  whether  appellant  was  the  driver,  and  the  evi- 
dence upon  that  question  w^as  in  irreconcilable  conflict. 

We  can  not  usurp  the  functions  of  the  jury  and  overrule 
their  finding  simply  because  we  are  left  in  a  condition  of 
uncertainty  as  to  the  identification  of  appellant. 

There  was  enough  evidence  to  warrant  the  jury  in  believ- 
ing from  it  that  appellant  was  the  driver,  and  we  can  not 
interfere. 

Upon  the  question  of  the  amount  of  damages  suffered  by 
the  appellee  there  should  not  be  much  hesitation. 

The  appellee  was  an  aged  man,  nearly  eighty  years  old  at 
the  time  of  trial,  and,  before  the  injury,  was  in  good  health 
and  walked  in  a  sprightly  manner  without  the  aid  of  a  cane, 
except  occasionally.  He  was  considerably  bruised  and  suf- 
fered severe  pain  for  four  or  five  days.  A  physician's  daily 
attendance  upon  him  was  required  for  sixteen  days,  and 
there  was  evidence  that  he  was  not  dressed  again  for  a 
period  of  about  three  months.  Since  his  recovery  he  has 
been  "  lame,  more  or  less."  His  physician's  bill  was  $36.75, 
and  he  paid  for  medicines  $12. 

Perhaps  a  less  sum  than  was  awarded  might  be  ample 
compensation  to  him,  but  probably  not  much  less,  and  the 
verdict  having  met  the  approval  of  the  trial  judge,  we  do 
not  feel  warranted  in  saying  it  was  for  more  than  it  ought 
to  have  been. 
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The  affidavits  that  were  read  upon  the  motion  for  a  new 
trial  furnished  no  sufficient  reason  for  giving  another  trial. 
Their  effect  was  merely  to  cumulate  inferential  evidence 
that  it  was  not  appellant  who  drove  the  horse  and  wagon. 

Perceiving  no  error  in  law  upon  the  record,  the  judg- 
ment will  be  affirmed. 


Gage  Hotel  Company  v.  Union  National  Bank. 

1.  Banks  and  Banking — Deposits  with  InHtructions  Not  to  Pay  a 
Particular  Check, — A  bank  is  not  bound  to  pay  a  check  out  of  funds 
deposited  by  the  drawer,  after  the  check  is  drawn  with  specific  direc- 
tions not  to  pay  them  out  on  such  check. 

Assumpsit,  on  a  check.  Appeal  from  the  Circuit  Ck)urt  of  Cook 
County;  the  Hon.  Abner  Siutu,  Judge,  presiding.  Heard  in  this  couit 
at  the  March  term,  1897.    Affirmed.    Opinion  filed  April  15,  1897. 

AsHCBAFT,  Gordon  &  Cox,  attorneys  for  appellant. 

After  a  check  passes  into  the  hands  of  a  bona  fide  holder 
for  value,  it  is  not  in  the  power  of  the  drawer  to  counter- 
mand its  payment,  or  of  the  drawee  to  refuse  payment,  if  at 
the  time  payment  is  demanded  appellee  has  on  deposit  suffi- 
cient funds  of  the  drawer  to  pay  the  check.  Munn  et  al.  v. 
Burch  et  al.,  25  111.  35;  Union  National  Bank  v.  Oceana 
County  Bank,  80  111.  212;  The  Chicago  Marine  &  Fire  Ins. 
Co.  V.  Stanford,  28  111.  168;  Bickford  v.  First  National  Bank, 
42  111.  238;  Brown  v.  Leckie  et  al.,  43  111.  497;  National  Bank 
of  America  v.  The  Indiana  Banking  Co.,  114  111.  483. 

If  at  the  time  a  check  is  presented  to  the  drawee,  and  pay- 
ment demanded,  the  drawer  has  on  deposit  with  the  drawee 
funds  equal  to  the  amount  specified  in  the  check,  it  is  the 
duty  of  the  drawee  to  pay  the  check.  Munn  et  al.  v.  Burch 
et  al.,  25  111.  35;  Bickford  v.  First  National  Bank,  42  111. 
238;  Fourth  National  Bank  v.  City  National  Bank,  68  111. 
398;  Bank  of  Antigo  v.  Union  Trust  Company,  149  III.  343; 
Merchants  National  Bank  v.  Ketzinger  et  al.,  20  111.  App.  27. 
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Tenney,  McConnell  &  Coffeen,  attorneys  for  apjjellee. 

A  bank  is  not  bound  to  pay  a  check  out  of  funds  which 
it  receives  after  the  check  is  drawn,  and  with  specific  direc- 
tions not  to  pay  them  out  on  that  check.  Munn  v.  Burch, 
25  III.  35;  Union  National  Bank  v.  Oceana  County  Bank,  80 
111.  212;  Metropolitan  National  Bank  v.  Jones,  137  III.  631; 
Bank  of  Antigo  v.  Union  Trust  Co.,  149  111.  343. 

Mb.  Presiding  Justice  Shepard  delivered  the  opinion 
OF  THE  Court. 

The  material  facts  are  undisputed.  On  June  21,  1893, 
one  Henry  C.  Knill  drew  a  check  upon  the  appellee  for 
three  hundred  dollars,  payable  to  the  order  of  one  Leroy 
Payne,  and  delivered  such  check  to  Payne,  who  on  the  same 
or  the  following  day  indorsed  and  delivered  it  to  the  appel- 
lant in  exchange  for  its  face  amount  in  currency. 

Appellant  deposited  the  check  on  the  same  day  that  it 
cashed  it,  to  the  credit  of  its  bank  account  with  the  Union 
Trust  Company,  which  bank  caused  the  check  to  be  pre- 
sented to  appellee  for  payment,  through  the  clearing  house, 
on  June  23,  1893,  but  its  payment  was  refused  and  the 
words  "  payment  stopped  "  written  on  it.  The  check  was, 
in  due  course  of  business,  taken  up  and  returned  to  the  api>el- 
lant  on  June  24th.  After  the  check  came  back  to  the  hands 
of  appellant,  on  June  24th,  it  was  again  presented  by  the 
appellant,  and  payment  requested  of  the  appellee,  but  its 
payment  was  again  refused  for  the  reason,  as  stated  by 
appellee's  paying  teller,  that  its  payment  had  been  stopped 
by  the  drawer. 

Neither  at  the  beginning  nor  at  the  close  of  the  bank's 
business  on  the  date  the  check  was  drawn  did  Knill,  the 
drawer,  have  sufficient  funds  on  deposit  with  the  drawee  to 
pay  it,  but  at  the  time  it  was  presented  he  had  more  than 
sufficient  on  deposit  to  pay  it.  He  had,  however,  subsequent 
to  the  giving  of  the  check,  and  while  he  had  only  $98.53  to 
his  credit,  notified  appellee  not  to  pay  the  check,  and  all 
subsequent  deposits  made  by  him,  whereby  his  account  was 
increased,  were  made  and  received  by  the  bank  subject  to 
such  notification. 
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At  the  time  appellant  cashed  the  check  for  Payne  it  had 
no  notice  that  Knill  had  ordered  appellee  not  to  pay  it. 

Perhaps  it  is  immaterial  to  the  legal  rights  of  the  parties, 
but  it  may  be  stated  that  Knill  ordered  the  appellee  not  to 
pay  the  check  because  a  check  given  to  him  by  Payne  in 
exchange  for  it  was  found  to  be  not  good. 

The  question  of  law  that  occurs  upon  such  a  state  of 
facts  is  one  of  interest,  and  of  much  collateral  importance. 

The  general  rule  stated  in  Munn  v.  Burch,  25  111.  35,  and 
ever  since  adhered  to  in  this  State,  is  that  the  check  of  a 
depositor  upon  his  banker,  delivered  to  another  for  value, 
transfers  to  that  other  the  title  to  so  much  of  the  deposit 
as  the  check  calls  for. 

In  Union  National  Bank  v.  Oceana  County  Bank,  80  111, 
212,  it  is  said : 

'*  The  principle  of  all  the  cases  in  this  court  on  this  sub- 
ject is  that  when  a  depositor  draws  his  check  on  his  banker, 
who  has  funds  to  an  equal  or  greater  sum  than  his  check, 
it  operates  to  transfer  the  sum  named  to  the  payee,  who 
may  sue  for  and  recover  the  amount  from  the  bank,  and 
that  a  transfer  of  the  check  carries  with  it  the  title  to  the 
amount  named  in  the  check  to  each  successive  holder."  See 
also  Metropolitan  Nat.  Bk.  v.  Jones,  137  111.  634,  wherein 
it  is  held  that  the  rule  is  based  upon  the  implied  agreement 
on  the  part  of  the  bank  to  pay  out  deposited  money  to  the 
holders  of  the  depositor's  checks  in  such  sums  and  at  such 
times  as  the  depositor  shall  by  his  checks  order  it  to  be 
done. 

It  follows  that  a  depositor  who  has  a  right  to  his  money 
on  deposit  may  transfer  such  right  to  another  by  drawing 
and  delivering  to  him  his  check  therefor,  and  that  the  im- 
plied agreement  by  his  banker,  which  arose  when  the  de- 
posit was  taken,  binds  the  banker  to  recognize  such  trans- 
fer and  pay  the  amount  of  the  check  to  its  holder  when  the 
check  is  presented  orpaymejit. 

But  such  obligation  by  the  banker  must  be  subject  to  the 
contingency  that  the  depositor  has  sufficient  funds  in  the 
bank  to  meet  the  check  when  presented.     It  is  not  until 
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presentment  of  the  check  to  the  banker  that  the  transfer 
made  by  the  depositor  becomes  obligatory  upon  the  banker 
in  favor  of  the  checkholder.  Until  presentment  of  the 
check  there  is  no  privity  of  contract  between  the  banker 
and  the  checkholder,  and  so  unless  at  the  time  of  presenta- 
tion, the  banker  has  on  hand  unappropraited  funds  of  the 
depositor  sufficient  to  pay  the  check  the  banker  is  under 
no  duty  to  the  checkholder. 

Now,  in  this  case,  Knill,  the  drawer,  did  not  have  on 
deposit,  when  he  gave  the  check,  enough  to  pay  it  with. 
His  balance  at  that  time  was  proved  to  be  only  $98.53.  The 
check,  therefore,  did  not  operate  as  an  assignment  or  trans- 
fer of  his  bank  account  to  the  amount  of  the  check,  for  such 
amount  did  not  exist  to  his  credit,  and  not  existing  there 
was  no  agreement,  implied  or  otherwise,  by  the  bank  with 
relation  to  the  check,  in  favor  either  of  the  drawer  or  the 
checkholder. 

It  will  not  be  claimed  that  any  liability  could  arise  on  the 
part  of  the  bank,  because  of  the  check,  until  it  had  on  deposit 
enough  of  the  drawer's  money  to  meet  it.  Before  that  con- 
dition arose,  Knill  had  directed  the  bank  not  to  pay  the 
check.  No  liability  to  the  checkholder  by  the  bank  existing 
when  such  direction  was  given,  what  was  its  right  with 
reference  to  receiving  subsequent  deposits  from  Knill  ? 

It  was  not  obliged  to  accept  any  further  deposit  from 
him,  and  unless  it  did,  it  would  never  become  liable  to  the 
checkholder.  Neither  was  Knill  compellable  by  the  bank 
to  make  any  further  deposit  with  it. 

The  fact  that  the  check  in  question  was  known  by  the 
bank  and  Knill  to  be  outstanding,  in  no  manner  altered 
their  right  to  have  no  further  dealings  with  each  other,  and 
they  were  free  to  deal  further  with  one  another  or  not,  and 
if  they  did,  to  make  such  terms  as  they  chose  with  reference 
to  their  further  dealings. 

The  checkholder  had  no  recognized  right,  up  to  that  time 
against  the  bank. 

Under  sUch  circumstances  and  under  an  agreement  with 
the  bank  to  the  effect  that  no  subsequent  deposits  should  be 
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applied  to  the  payment  of  the  check  in  question,  Knill  made 
the  deposits  which  increased  his  account  to  a  sura  in  excess 
of  the  amount  of  the  check  on  the  day  it  was  presented 
through  the  clearing  house. 

We  regard  such  an  agreement  entered  into  at  a  time 
when  both  parties  were  entirely  free  to  act,  and  before  the 
bank  was  under  any  liability  whatever  to  the  checkholder, 
as  being  one  that  banks  and  their  depositors  are  at  liberty 
to  make,  and  as  being  such  an  agreement  as  the  business 
relations  between  banks  and  their  depositors  should  require 
be  upheld  and  protected. 

No  other  questions  being  argued,  we  see  no  occasion  to 
pursue  the  subject  further. 

The  judgment  of  the  Circuit  Court  will  be  affirmed. 


Henry  Kiel  y.  City  of  Chicago. 

1.  Cities  and  Villages— PoM?er  to  License  Brewers  and  Distillers.— 
Clauses  46,  66  and  91  of  Sec.  62  of  Chap.  24,  R.  S.,  give  a  city  power  to 
enact  an  ordinance  imposing  a  license  upon  persons  carrying  on  the 
business  of  a  brewer  or  distiUer,  and  to  provide  that  the  seHing  or  deliv- 
ering within  the  city  of  any  product  of  a  brewery  or  distillery,  by  or  on 
behalf  of  the  person,  firm  or  corporation  conducting  or  operating  such 
brewery  or  distillery,  shall  be  held  to  be  caiTying  on  the  business  of  a 
brewer  or  distiller. 

2.  CoNSTEUCTiON— Cy  Penal  Statutes.— While  penal  statutes  are  to 
be  strictly  construed  and  not  extended  by  implication  to  persons  or 
things  not  expressly  within  their  terms,  they  must  be  construed  reason- 
ably and  matters  clearly  included  may  not  be  omitted  by  construction. 

3.  Licenses — Exemption  as  to  Articles,— An  ordinance  imposing  a 
license  on  persons  carrying  on  the  business  of  a  brewer  or  distiller  is  not 
rendered  void  because  it  exempts  weiss  beer.  Such  an  exemption  is  as 
to  an  article,  not  a  person. 

4.  Same — Statements  as  to  Applicanfs  Business  in  Applications  for, 
— ^Provisions  requiring  a  disclosure  by  the  applicant  for  a  license  of  his 
place  or  places  of  business  outside  of  tho  city  to  which  application  is 
made,  and  of  the  name  of  each  and  every  agent  representing  the  appli- 
cant in  such  city,  are  not  unreasonable  regulations  as  aids  to  a  proper 
enforcement  of  the  ordinance. 
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Transcript,  from  a  justice  of  the  peace.  Appeal  from  the  Criminal 
Court  of  Cook  County;  the  Hon.  John  Gibbons,  Judge,  presiding. 
Heard  in  this  court  at  the  March  term,  1897.  Affirmed.  Opinion  filed 
April  15,  1897. 

Statement  op  the  Case. 

The  case  at  bar  is  the  outgrowth  of  three  actions  in  debt 
originally  instituted  in  a  justice  court  by  the  city  of  Chi- 
cago, against  the  defendant,  Henry  Kiel,  and  others,  to 
recover  a  penalty  for  the  alleged  violation  of  an  ordinance 
passed  by  the  common  council  of  the  city  of  Chicago,  on 
the  30th  day  of  March,  A.  D.  1896,  which  resulted  in  judg- 
ment in  favor  ot  the  city.  An  appeal  was  taken  in  each  of 
the  said  cases  to  the  Criminal  Court  of  Cook  County,  where, 
by  agreement  of  counsel,  the  three  cases  were  consolidated 
and  submitted  to  the  court  for  trial,  without  the  interven- 
tion of  a  jury,  upon  a  stipulation  of  facts. 

The  court  found  the  defendants  guilty  and  assessed  a  fine 
of  $100  against  each  and  entered  a  judgment  on  the  finding, 
but  suspended  the  judgment  in  two  cases,  pending  a  decis- 
ion herein  by  this  court;  from  the  said  judgment  the 
defendant,  Henry  Kiel,  prosecutes  this  appeal. 

The  defendant  was  employed  by  the  Herman  Berghoflf 
Brewing  Company  of  Ft.  Wayne,  Indiana,  to,  and  did  sell 
and  deliver  their  beer  in  the  city  of  Chicago;  none  of  the 
beer  so  sold  and  delivered  was  made  or  brewed  within  the 
corporate  limits  of  the  city  of  Chicago;  this  the  defendant 
did  without  a  license  under  the  ordinance  in  question. 

Section  one  and  a  portion  of  section  two  of  the  ordinance 
under  consideration  are  as  follows: 

"Section  1.  No  person,  firm  or  corporation  shall  carry 
on  the  business  of  a  brewer  or  distiller  within  the  city  of 
Chicago,  without  having  first  obtained  a  license  for  such 
business  as  hereinafter  provided,  for  each  brewery  and  each 
distillery  conducted  by  such  person,  firm  or  corporation. 
The  selling  or  delivering  within  said  city  of  any  product  of 
a  brevvery  or  distillery,  by  or  on  behalf  of  the  person,  firm 
or  corporation  conducting  or  operating  such  brewery  or 
distillery,  shall  be  held  to  be  carrying  on  the  business  of  a 
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brewer  or  of  a  distiller,  as  the  case  may  be,  within  the  mean- 
ing of  this  ordinance,  and  to  be  covered  by  this  ordinance; 
provided  that  the  provisions  of  this  ordinance  shall  not 
apply  to  the  manufacture  or  sale  of  weiss  beer. 

"  Section  2.  Any  person,  firm  or  corporation  desiring  to 
carry  on  the  business  of  brewer  or  distiller  in  said  city,  shall 
file  with  the  city  clerk  or  city  collector  an  application  con- 
taining the  full  name  of  the  applicant,  the  business  proposed 
to  be  carried  on,  and  whether  such  business  will  include 
brewing  or  distilling  within  said  city,  or  only  disposing, 
within  said  city,  of  liquors  brewed  or  distilled  by  the  appli- 
cant elsewhere,  the  location  of  the  place  or  places  of  busi- 
ness of  the  applicant,  including  the  location  of  the  brewery 
or  distillery  whose  product  is  to  be  disposed  of  in  said  city 
under  the  license,  and  the  name  of  each  and  every  agent 
within  said  city  representing  any  such  applicant  whose  busi- 
ness may  be  carried  on  in  said  city  through  an  agency.  A 
separate  application  shall  be  made  in  respect  to  each  brew- 
ery or  distillery  wherever  located." 

Fitch  &  Duha,  attorneys  for  appellant. 

It  is  the  well  settled  law  in  this  State  that  "municipal 
corporations  exercise  only  delegated  and  limited  powers, 
and  in  the  absence  of  express  statutory  provisions  to  that 
effect  courts  are  authorized  to  indulge  in  no  presumptions 
in  favor  of  the  validity  of  their  ordinances.  If  in  conform- 
ity with  the  express  or  necessarily  implied  grant  in  the 
charter,  they  are  valid — otherwise  not."  Schott  v.  People, 
89  111.  197. 

It  is  also  the  law  in  this  State  that  "  penal  statutes  are  to 
be  strictly  construed  and  not  extended  by  implication  to 
persons  or  things  not  expressly  within  their  terms."  Chi- 
cago v.  Rumpf,  45  111.  90;  Wright  v.  People,  61  111.  382; 
Waddle  v.  Duncan,  63  111.  223;  Siegel  v.  People,  106  111. 
98. 

An  ordinance  is  void  if  it  unjustly  discriminates  between 
persons  coming  within  the  same  class  or  if  it  imposes  burdens 
on  some,  from  which  others  are,  by  its  terms,  exempt.     City 
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Vol.  69.]  Kiel  v.  City  of  Chicago. 

of  Cairo  v.  Feuchter,  159  111.  155;  Timm  v.  Harrison,  1(»9 
111.  593;  City  v.  Tate,  130  111.  247;  Tugman  v.  Citv,  78  111. 
405;  East  St.  Louis  v.  Wehrung,  50  111.  28;  Concordia  Ceme- 
tery V.  M.  Ry.  Co.,  121  111.  199;  Zanone  v.  Mound  City,  103 
111.  556. 

William  G.  Brale,  corporation  counsel,  Tiffany  Blake, 
assistant  corporation  counsel,  attorneys  for  appellee. 

Me.  Justick  Waterman  delivered  the  opinion  oh^  the 
Court. 

Clauses  46,  66  and  91  of  article  5  of  chapter  24  of  the  Re- 
vised Statutes,  give  to  the  city  power  to  enact  the  ordinance. 
McPherson  v.  Village  of  Chebanse,  114  111.46;  Dennehy  v. 
City  of  Chicago,  120  111.  627;  Schumm  v.  Gardner,  25*^111. 
App.  633. 

Penal  statutes  are,  indeed,  to  be  strictly  construed,  and 
not  extended  by  implication  to  persons  or  things  not  ex- 
pressly within  their  terms,  but  they  are  to  be  reasonably 
construed. 

The  ordinance  clearly  includes  both  selling  and  delivering 
beer  within  the  citv. 

Selling  beer  is  certainly  a  part  of  the  ordinary  business 
of  a  brewer.  A  brewer  makes  beer  to  sell,  not  to  give  away 
or  consume.  A  part  of  his  ordinary  business  is  carried  on 
wherever  he  sells  or  delivers  beer. 

The  ordinance  is  not  rendered  void  by  its  exemption  of 
weiss  beer.  The  exemption  is  as  to  an  article,  not  to  per- 
sons.    Timm  v.  Harrison,  109  111.  593. 

The  provisions  requiring  a  disclosure  by  the  applicant  for 
a  license  of  his  place  or  places  of  business  outside  the  city 
of  Chicago,  and  of  the  name  of  each  and  every  agent  repre- 
senting the  applicant,  are  not  unreasonable  regulations  as 
aids  to  a  proper  enforcement  of  the  ordinance. 

The  judgment  of  the  Criminal  Court  is  aflSrmed. 
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J 

JOINT  LIABILITY— For  torts 36 

JUDGES— Power  of,  out  of  court  in  term  time 138 

JUDGMENTS— Against  the  preponderance  of  the  evidence 132 

By  confession — Vacation  of,  and  appeal 131 

By  confession — When  not  interfered  with 538 

Effect  of  a  reversal 123 

Findings  of  amount  due  do  not  amount  to 199 

Injunctions  to  restrain  the  collection  of — Application  of  the 

statute 430 

Jurisdiction  in  attachments 620 

Must  be  sustained  by  the  record 517 

Must  be  sustained  by  the  evidence. 195 

Sustained  by  the  evidence 196 

Recitals  in 64 

Void  judgments  may  be  reversed 621 

Warranted  by  the  law  and  evidence 145 

When  appeals  from,  will  lie 179 

When  reversed  are  no  bar  to  a  second  action 123 

JURISDICTION— Allegation  of  want  of 314 

In  attachments 620 

JURIES— Are  the  judges  of  the  weight  and  effect  of  the  evi- 
dence   223 

Waiver  of,  by  agreement 88 

JURORS— Statements  of,  can  not  be  received  to  impeach  ver- 
dict    314 

JUSTICES— Appeals  from— How  taken 645 

Forms  of  action  before 159 

Right  of  plaintiff  to  elect  as  to  form  of  action  before 160 

Have  no  power  to  amend  their  records 193 

Promises  to  notify  party  of  rendition  of  judgment  not  binding 

on  opposite  party 192 

Not  liable  for  failure  to  docket  acknowledgment  of  conditional 

sale ' 207 

L 

LANDLORD  AND  TENANT— Effect  of  assignment  of  lease 538 

Letting  premises  for  gambling — Intention  of  the  landlord. . . .  134 

Permission  to  tenant  to  sell  crop  waives  lien 419 

Recoupment  by  tenant  when  sued  for  rent 573 

Release  from  liability  to  perform  covenants  of  lease 85 
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LEVY — Of  execution — ^When  proi)erly  made 41 

LICENCES— Exemption  as  to  articles....:. 685 

Statements  as  to  applicant's  business  in  applications  for 685 

Power  of  cities  and  villages  to  require,  of  brewers  and  dis- 
tillers   • 685 

Power  of  cities  and  villages  as  to 638 

LIENS- Waiver  of,  by  landlords 419 

LIMITATIONS — Additional  counts  stating  same  cause  of  action. .  527 

As  a  defense  on  appeal — What  the  record  must  show 473 

New  promise  by  a  corporation 244 

When  action  is  commenced,  decided  by  the  laws  of  this  State  594 

M 

MALICIOUS  PROSECUTION— Probable  cause 128 

Signing  complaint  not  essential  to  liability 61 

Advice  of  counsel 123 

Identity  of  plaintiff  and  person  prosecuted 61 

Advice  of  counsel  a  question  of  fact 123 

MANDAMUS — Requisites  of  the  petition  for  county  aid  in  build- 
ing bridges 464 

MASTER  AND  SERVANT— Care  required  in  the  performance  of 

dangerous  work 659 

Duty  of  the  master  in  providing  machinery 189 

False  representations  by  servant 458 

Evidence  as  to  truth  of  representations  by  servant 458 

Master  is  not  liable  for  injuries  caused  by  accident 87 

Measure  of  damages  for  wrongful  discharge 591 

Risks  of  the  employment 297 

Servant's  duty  to  observe  and  complain  of  danger 892 

Voluntary  choice  of  dangerous  mode  of  doing  work 212 

Limitations  on  the  duty  of   the  master  to  keep  machinery  in 

repair 212 

MEASURE  OF  DAMAGES— For  wrongful  discharge  of  servant. .  591 

Mental  pain  in  actions  for  negligence 609 

When  errors  in  instructions  as  to,  not  ground  for  reversal. . . ,  609 

Sale  of  a  burglar  proof  safe .- 106 

In  suit  by  mortgagee  for  wrongful  conversion 63 

MECHANICS  LIENS— Are  purely  statutory 655 

Statement  of  claim 555 

Assignment  of  contract — Decree  in  favor  of  sub-contractor. . ,  26 

Waiver  of 26 

Extent  of 448 

Purpose  of  the  notice 443 

When  notices  are  not  required 443 

Repairing,  on  separate  tracts 240 

MEDICAL  PR ACTICB— Who  are  physicians : 654 

Persons  holding  ^emselves  out  as  doctors 655 
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MISNOMERr— Of  a  legatee 281 

MORTGAGES — Measure  of  damages  for  wrongful  conversion 03 

Admissible  to  show  amount  due 63 

Provision  for  appointment  of  receiver  should  be  enforced 586 

Taking  additional  security 35 

When  easements  do  not  pass  by  implication 582 

N 

NEGOTIABLE  INSTRUMENTS— Blank  indorsements  of    prom- 

issory  notes 114 

Guaranty  made  after  delivery  of  note — Consideration. ........  1 14 

Extinguishment  of  principal  debt  discharges  guarantor 119 

Failure  of  consideration  between  drawer  and  drawee  as  affect- 
ing payee 268 

Parol  evidence  to  vary  or  deny 479 

Payment  of  drafts — Forged  indorsements 632 

Payment  of  drafts  to  other  than  the  true  owners 632 

Liability  of  indorser 632 

NEGLIGENCE— A  question  of  fact  for  the  jury . .  17 

Failure  of  master  to  provide  safe  machinery 189 

Failure  of  railroad  company  to  properly  fence  right  of  way.  168,  432 

Failure  of  railroad  to  warn  people  off  of  public  street  is  not. . .  557 

Failure  to  perform  duty  required  by  law — Who  may  sue 392 

Humiliation  and  grief  as  elements  of  damages  for 549 

In  repairing  sidewalks  a  question  of  fact 410 

In  running  trains  over  highway  crossin^QS 288 

Injuries  from  accident — Employer  not  liable 87 

Joint  liability  of  railroads  for  negligence  of  lessee  company. . .  262 

Liability  of  persons  inviting  another  into  danger 528 

Liability  of  railroad  for  failure  to  build  fences  and  cattle-guards  392 

Limitations  of  the  duty  to  furnish  safe  machinery 297 

Limitations  on  liability  for,  by  contract 257 

Of  carrier — Liability  for  can  not  be  limited  by  contract 368 

Of  independant  contractor 57 

Of  the  plaintiff  precludes  a  recovery 91,  104, 110 

Of  receiver^Liability  for 576 

Ordinary  care  by  plaintiff  essential  in  actions  for 180 

Question  of,  when  to  be  submitted  to  the  jury 656 

Speed  of  cars  in  the  absence  of  ordinances. 656 

Railroads — Construction  of  track 257 

Stating  duties  in  actions  for,  is  surplusage 609 

Measure  of  damages  in  actions  for 609 

Showing  necessary,  in  actions  based  on 197 

The  doctrine  of  comparative  negligence  repudiated 104 

Traveling  on  a  defective  street 277 

Itnowledge  of  defects  in  a  street 277 

Voluntary  choice  of  dangerous  mode  of  doing  work 212 

Limitations  on  the  duty  of  a  master  to  keep  machinery  in 

repair 212 

Sudden  starting  of  a  street  car 77 


Analytical  Index.  701 

NEW  TRIALS— Amendment  of  motions  for 591 

Gromids  for,  not  stated,  are  waived 623 

NEXT  FRIEND— Authority  of 64 

Regarded  as  an  officer  of  the  court 64 

NON-JOINDER— When  it  must  be  pleaded  in  abatement 413 

NON-NEGOTIABLE— Effect  of  the  word  when  written  on  a  prom- 
issory note 518 

NON-RESIDENCE— Right  to  plead  not  waived  by  plea  denying 

liability 315 

NON-RESIDENTS— Who  are,  tmder  Sec.  38,  Chap.  51,  Revised 

Statutes : 423 

NOTICE— Method  of  service 644 

Irregularity  in  service  of,  waived 644 

Of  fraud,  as  affecting  right  to  rescind 33 

To  produce  Insurance  policy — Commencement  of  suit  as 650 

Under  mechanic's  lien  act — Purpose  of 443 

Under  mechanic's  lien  act — When  not  required 448 

NOVATION— Essential  requisites  of 543 

NUISANCES — Can  not  be  justified  by  custom  and  usage 588 

o. 

OBJECTIONS— Necessary  if  ruling  is  to  be  questioned 186 

To  evidence  should  be  specific 60 

When  they  must  be  made  before  verdict 624 

OFFICERS-*LiabUity  of ,  on  official  bonds 167 

City  estopped  to  deny  validity  of  directions  to 167 

Taking  property  from'  prisoners 668 

Duty  in  making  arrests 668 

OFFICIAL  BONDS— General  rule  where  plaintiff  has  misled  officer.  167 

OPTIONS— Sales  for  future  delivery .- 433 

ORDINANCES— An  ordinance  of  the  city  of  Chicago  held  valid. .  638 

Evidence  of  the  contents  of 363 

Granting  special  privileges 474 

ORDINARY  CARE— A  question  of  fact  for  the  jury 17 

By  the  plaintiff,  essential  in  a  personal  injury  case 180 

Failure  to  use  knowledge  of  defects  in  a  street 377 

How  shown  in  the  absence  of  direct  testimony 357 

Of  plaintiff,  must  be  shown  in  action  for  negligence 197 

Want  of,  precludes  a  recovery 91,  104,  110 

P. 

PARENT  AND  CHILD— Presumptions  as  to  services  rendered. . . .  889 

PAROL  EVIDENCE— Failure  of  consideration  of  a  note— Other 

instruments  as  a  part  of  the  transaction 800 

To  identify  a  legatee 381 

To  vary  or  deny  negotiable  instruments 479 

To  vary  a  written  instrument  —  When  the  rule  against  is 

waived 800 
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PARTIES— Descriptions  of,  in  contract 849 

To  mechanic's   lien   proceedings  where   contract   has   been 

assigned 26 

Trustees  in  foreclosure  proceedings 553 

Who  may  sue  when  principal  is  not  disclosed 4a6 

PARTNERSHIPS— Limited  and  general 542 

Persons  taking  steps  to  form  corporation 527 

Liability  of  partners 527 

When  existence  of,  need  not  be  pleaded 528 

PASSENGERS— Acceptance  of  persons  as,  on  defective  tickets. . .  628 

Owners  of  stock  carried  with  them  are 868 

Rights  and  duties  of,  when  traveling  with  stock 868 

When  persons  become — Carrier  must  know  who  are 609 

PAYMENT — Of  negotiable  instruments  to  other  than  the  true 

owner y. 682 

PENAL  ORDINANCES— To  he  strictly  construed 571 

PENAL  STATUTES— Are  strictly  construed 566,  685 

Application  of  section  182  of  the  Criminal  Code 566 

PENALTIES— Provided  by  statute— Debt  the  appropriate  action. .  272 

PERSONAL  INJURIES— Liability  for,  not  to  be  reUeved  by  con- 
tract   659 

PHYSICIANS— Who  are 654 

Persons  holding  themselves  out  as 655 

PLEADING— Allegation  of  want  of  jurisdiction ^ 814 

Averments  not  traversable 83 

Averment  that  contract  sued  on  is  contract  of  defendant 599 

Payment  of  dues  to,  and  compliance  with  laws  of  insurance 

orders 599 

Facts  only  should  be  stated  and  not  matters  of  law 599 

Bills  for  specific  performance 80 

Construction  of 288 

Allegations  of  special  damages 288 

Description  of  land  in  damage  suits 412 

Evidence  need  not  be  stated 61 

Falsify  of  statements  in  an  application  for  insurance  must  be 

specially  pleaded 447 

Leave  to  file  additional  pleas — Statute  of  frauds 47 

Partial  failure  of  consideration  under  the  general  issue 45 

Plea  of  general  issue  not  verified 591 

Right  to  plead  non-residence  not  waived  by  plea  denying  lia- 
bility   215 

Stating  duties,  surplusage 609 

The  rule  requiring  certainty  in  pleas  applied 50 

Failure  of  consideration  under  the  general  issue 50 

Tlie  statute  of  limitations  must  be  pleaded  when  relied  on. . . .  473 

Time  of  filing  pleas  in  abatement 623 

Waiver  of  defects  in 83 

When  non- joinder  should  be  pleaded  in  abatement 412 
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PLEADING.     Continued. 

When  oonnection  of  party  charged  with  liability,  with  others 

as  partners,  need  not  be  pleaded 528 

PLEAS—Not  to  be  used  as  evidence 668 

POLICY  SHOPS — Frequenting  not  an  offense  under  ordinances  of 

Chicago 571 

POSSESSION— Of  goods  sold  upon  revocation  of  the  sale 449 

PRACTICE — Defenses  to  the  merits  in  probate  matters  in  the  Cir- 
cuit Court 467 

Improper  opening  of  deposition — How  shown 47 

Instructions  to  find  for  the  plaintiff 113 

Motions  to  strike  cause  from  short  cause  calendar 40 

Objections  to  allowance  of  attorney *s  fees 432 

Objections  to  evidence  should  be  specific 60 

Objections  to  jurisdiction  of  equity 461 

On  the  reversal  of  a  judgment  on  demurrers 203 

Opening  and  closing 432 

Remarks  by  the  court  during  trial 81 

Rulings  must  be  objected  to  and  exceptions  taken  if  they  are 

to  be  questioned  on  appeal 186 

Separate  appeals  may  be  joined  as  one  case 513 

Setting  aside  default  and  granting  new  trial 428 

Taking  the  case  from  the  jury 223 

Time  of  filing  declaration : 199 

What  objections  must  be  made  before  verdict 624 

PREFERENCES— Between  husband  and  wife 456 

Securities  may  be  preferred 228 

PRESUMPTIONS— As  to  appeals 268 

As  to  cause  of  injury  to  passenger 863 

As  to  jurisdiction  in  attachments 620 

As  to  services  rendered  to  parent  by  child 889 

In  favor  of  findings  by  the  court 812 

In  favor  of  legality  of  proceedings  to  establish  road 826 

Tha4i  a  trial  judge  has  done  his  duty 863 

Where  the  declaration  is  not  abstracted 106 

PRINCIPAL  AND  AfJENT— Principal  to  what  extent  bound 445 

Bonaflde  buyer,  how  far  protected 445 

PROBABLE  CAUSE— For  commencing   criminal  proceedings— 

What  amounts  to 128 

PROMISSORY  NOTES— Assignment  of  lease  as  security  does  not 

operate  as  a  payment  on 85 

Blank  indorsements 114 

Guaranty  made  after  delivery — Consideration 114 

Effect  of  the  word  non-negotiable  in ^. 518 

Founded  upon  wagers,  void— Innocent  purchasers 422 

Identification  of 818 

Illegality  of  consideration  as  a  defense 615 
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PROMISSORY  NOTES.     Continued. 

To  secure  money  loaned  for  illegal  purposes  are  collectible  by 

an  innocent  purchaser 615 

Remedies  in  favor  of  the  maker  of  a  note  assigned  before 

maturity .'. .  479 

Secured  by  fraud — Defenses  against  a  bona  fide  holder 489 

PUBLIC     IMPROVEMENTS— Right   of    recovery   for   damages 

caused  by 288 

PURCHASE  MONEY— Chattel  mortgages  to  secure 62 

Q 

QUESTIONS  OF  FACT— Are  for  the  jury 648 

Negligence  and  ordinary  care 17 

QUESTIONS  OF  LAW— Are  for  the  court 588,648 

R 

RAILROADS— Acceptance  of  persons  as  passengers  on  defective 

tickets 628 

An  owner  of  stock  carded  with  them  is  a  passenger 363 

Rights  and  duties  of  drover  traveling  with  stock 363 

Can  not  limit  liability  for  negligence  in  injuring  passenger. . .  363 

Pi-esumptions  as  to  cause  of  injury  to  passenger 363 

Duty  to  fence  track 163 

Duty  to  fence  right  of  way — ^Adoption  of  fence  erected  by 

owner  of  land 482 

Evidence  of  the  sufficiency  of  cattle-guards 274 

Extent  of  liability  for  failure  to  build  fences  and  cattle-guards  392 

Joint  liability  for  negligence  of  a  lessee  company 262 

Negligence  in  the  construction  of  tracks 257 

Not  required  to  warn  people  oflf  of  public  streets 557 

Particularity  required  in  proving  name 412 

Use  of  streets  by,  when  fee  remains  in  abutting  property 

owner 607 

REAL  ESTATE — Averments  of  good  title  in  suits  concerning. .  • . .  30 

Evidence  of  ownership  in  damage  suits 412 

Evidence  of  title  to 75 

Liability  for  cost  of  improvements  as  between  tenant  for  life 

and  remainderman 340 

When  statements  as  to  condition  of.  are  not  opinions 301 

RECEIVERS — Corporation  not  liable  for  negligence  of 576 

Effect  of  appeal  from  order  appointing 72 

Provisions  for  appointment  of,  should  be  enforced 536 

Appeal  will  lie  from  refusal  to  appoint 585 

Should  be  appointed  only  on  specific  allegations  supported  by 

credible  evidence 513 

Possibility  of  improper  acts  by  officers  of  corporation  not 

ground  for  appointment  of 513 


Analytical  Index.  705 

RECITALS— Li  judgmenls 64 

RECORDS— Copy  of  account  sued  on  is  not  part  of 83 

Of  justice  can  not  be  amended 103 

Of  courts— Orders  for  injunctions  should  appear  on 138 

Should  contain  copy  of  appeal  bond  and  show  approval  thereof  184 

RECOUPMENT— By  tenant  when  sued  for  rent 573 

Under  plea  of  the  general  issue 300 

REMEDIES— In  favor  of  the  maker  of  a  note  assigned  before 

maturity 479 

Whether  at  law  or  in  equity — ^When  too  late  to  raise  the  ques- 
tion   461 

REPEALS— Must  be  shown  afi&rmatively 368 

REMITTITUR- When  excessive  verdicts  are  not  cured  by 147 

REPLEVIN— Demand  for  possession  in 664 

RES  ADJUDICATA— Decrees  in  equity  as  a  bar  at  law 119 

RESCISSION— Offer  to  return  property  received— Tender 22^ 

Knowledge  of  fraud 33 

REVERSALS— A  void  judgment  may  be  reversed 631 

Of  judgment— Effect  of 133 

REVOCATION— Of  submission  to  arbitration 678 

Taking  possession  upon . .' «. 449 

" RINGING  UP '—On  boards  of  trade 19 

ROADS  AND  BRIDGES— County  aid 464 

Rule  for  determining  when  the  cost  of  a  bridge  is  too  great,  etc.  464 

One  petition  asking  aid  in  building  several  bridges 464 

Requisites  of  the  petition  for  county  aid  in  building  bridges. .  464 
Presumptions  in  favor  of  legality  of  proceedings  to  establish 

road 326 

Use  of  road  for  fifteen  years  establishes  legality 836 

Authority  of   commissioners  of   highways  in   regard  to  re- 
pairs   836 

When  and  how   townships  may   secure  aid  in  constructing 

bridges 844 

s 

SALES— Change  of  possession 830 

For  future  delivery i 483 

Of  personal  property — Delivery 396 

Provisions  for  taking  possession  in  case  of  non-payment — Rev- 
ocation   449 

To  hinder  and  delay  creditors— Knowledge  of  the  purchaser. .  831 

SEALED  INSTRUMENTS— Fraud  in  the  consideration  of 117 

SERVICE— Of  notices— Method  of 644 

SET-OFF— Amount  due  but  unpaid  on  a  guaranty 618 

Claims  for  damages 169 

Partial  failure  of  consideration  as 46 

Vol.  LXIX  45 
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SHORT  CAUSE  CALENDAR-^^Motlon  to  strike  cause  from 40 

SIDEWALKS^Negligence  in  r^[>airmg 410 

Duty  of  city  in  regard  to 410 

SOLICITORS— Duty  of,  in  preparing  decrees 187 

SPECIFIC  PERFORMANCE- Necessary  aUegations  in  biU  for. . .  80 

Proof  of  title  required 80 

STATUTE  OF  FRAUDS— Refusal  of  leave  to  plead. 47 

Recovery  for  property  delivered  under  an  agreement  within — 

The  rule  stated 867 

Recovery  for  property  delivered  under  an  agreement  within — 

The  rule  applied. 857 

Waiver  x>f,  after  filing  pleas 622 

STATUTES— Construction  of  penal  statutes , 666 

STATUTORY  PENALTIES— Debt  the  appropriate  action 272 

STIPULATIONS— Enforced  bythecourts 678 

STREET  RAILROADS— Care  required  of,  for  safety  of  persons  on 

streets 666 

Crew  of  traiu  are  fellow-servants 67 

Notice  by  passenger  of  desire  to  alight — How  given 625 

Speed  of  cars,  in  the  absence  of  ordinances 656 

Duty  of  gripman 656 

Sudden  starting  of  a  car 77 

STRE&rS — Use  of,  by  railroad  when  fee  remains  in  abutting  prop- 
erty owner 607 

SUBSCRIPTIONS— Taking    security  for,  does  not   release   sub- 
scriber   441 

SURETIES— May  be  preferred  by  failing  debtor 228 

SURPLUSAGE— Need  not  be  proved— Defined 627 

Stating  duties  in  actions  for  negligence 6G9 

T 

TAXES — Power  of  cities  and  villages  to  license  trades,  etc 688 

TENDER— By  party  desiring  to  rescind  contract 22 

Efifect  of  a  withdrawal  of 888 

Of  d^iages  for  trespasses  by  domestic  animals 888 

THREATS— Defined 898 

TITLE— To  real  estate — Character  of  proof  required 80 

To  real  estate,  evidence  of 75 

TORTS — Committed  by  several  persons  acting  together— Liability 

for 86 

Liability  of  partners  for 627 

TRESPASS— By  domestic  animals ; 837 

Distraint  of  animals  trespassing— Damages 888 

The  chattel  mortgage  act  of  1895  can  not  be  invoked  in  action 

of 272 
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TRIALS  BY  THE  CJOURT—Piesumptions  in  favor  of 819 

TRIALS— Conduct  of 148 

ImfHx>per  remarks  by  counsel — ^Presumptions  regarding 868 

Remarks  by  the  court  during 81 

Opening  and  closing 423 

Proceedings  at,  how  preserved 644 

Upon  an  erroneous  theory 4^ 

TRUST  D^EDSKParties  in  bills  to  foreclose 558 

TYPOGRAPHICAL  UNION— A  by-law  construed 805 

....  u 

USES— Of  rood  for  fifteen  yean  establishes  legality 826 

V 

VARIANCES— In  a  description  of  land 412 

In  proving  the  name  of  a  railroad  company 412 

VERDICTS— Against  the  weight  of  the  evidence. 182 

Can  not  be  impeached  by  statements  of  a  juror 814 

Evidence  discussed  and  verdict  approved 807 

On  conflicting  evidence 820,  625 

Reached  under  improper  influences 147 

Excessive— When  not  cured  by  a  remittitur 147 

Sufficiency  of  affidavits  on  moti«)n8  to  set  aside 645 

Sustained  by  the  evidence 202 

Upon  immaterial  issues 449 

When  conclusive 118,  187 

Who  may  complain 142 

When  opposed  to  the  evidence 94 

W 

WAIVER — Of  conditions  of  an  insurance  policy 649 

Of  grounds  for  new  trial 622 

Of  statute  of  frauds,  after  filing  pleas 622 

Of  demurrers 800 

Of  errors  in  instructions 486 

Of  irregularities  in  service  of  notices 644 

Of  right  to  plead  non-residence 215 

Of  lien  by  landlord 419 

Of  defects  in  pleading 83 

Of  mechanic*8  lien 26 

Of  rule  against  parol  evidence  to  vary  written  instruments. . .  800 

WARRANTIES— In  applications  for  insurance 447 

Mere  expressions  of  opinion  do  not  amount  to 801 

WILLS — Construction  of — Mistake  in  the  name  of  a  legatee 280 

Parol  evidence  admissible  to  identify  legatee 281 
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